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REPORTS  OF    CASES 

*  ARGUED  AND  DETERMINED 

IN  THI 

COURT  OF  EXCHEQUER 


Sittings  after  Michaelmas  Term,  6  Geo.  IV. 

Between  the  Rev.  Watson  Stote  Donnison,  Plaintiff,       1824. 
and  the  Rev.  Heneage  Elsley,  and  Henry  Bar-   y^^^l^ 
ton.  Defendants,  (a) 

This  was  a  vicar's  bill  for  the  tithes  of  a  particular  estate,  'I^fP"^^^^ 

*  '  orders  were 

or  district,  within  a  parish.     Of  the  two  defendants,  the  capable,  like 

first-named  was  the  lessee  of  the  estate,  under  the  Arch-  fj!^^  order" 
bishop  of  York:  the  second,  the  occupier  of  it,  during  of  leaving  their 

part  of  the  time  over  which  the  claim  extended.     There  charged  of 

tithes  by  a  real 
composition,  or  by  prescription. 

The  lessee  under  the  crown's  grantee,  of  lands,  which,  had  belonged  to  the  knights 
of  St.  John  of  Jerusalem,  and  his  under-tenant,  may  defend  themselves  against  a  demand 
of  tithes,  just  as  they  might  have  done,  if  their  lands  had  belonged  to  an  order,  not 
privileged. 

In  making  out  a  defence,  grounded  on  an  alleged  discharge  in  the  hands  of  the 

hospitallers  by  prescription,  it  is  jiot  necessary  to  shew  possession  by  them  at  the  time 

of  memory  :  usage  of  non-payment,  not,  in  the  absence  of  all  conflicting  evidence,  to 

be  accounted  for,  except  upon  the  hypothesis  of  such  a  discharge,  constitutes  a  primd 

facie  case  of  prescription. 

Where,  in  a  suit  for  the  vicarial  tithes  of  a  particular  district  within  a  parish,  the  de- 
fendants, the  lessee  of  the  crown's  grantee  of  the  land,  and  his  tenant,  pleaded  that  the  dis- 
trict had  formerly  been  parcel  of  the  possessions  of  the  hospital  of  St.  John  of  Jerusalem: — 
the  statutes  32  Hen.  VIII.,  c.  24,  and  31  Hen  VIII.,  c.  31 :— that  the  district  had 
come  to  the  crown  discharged,  and  had  ever  since  been  enjoyed  by  its  grantees,  their 
lessees  and  tenants  absolutely  and  wholly  acquitted : — ^and  proved  that  the  district  had 
been  in  the  possession  of  the  order  in  the  22  Ed.  III.,  1357,  and  usage  of  noa-payment, 
prior  to  a  decree  for  an  account  of  tithes  of  the  same  lands  eight  years  before,  as  far 

(a)  In  order  of  time  this  case  ought  to  have  been  included  among 
those  of  last  term ;  but  the  papers,  necessary  for  reporting  it,  could  not  be 
procured  until  after  the  part  containing  those  cases  had  been  published. 
It  was  beard  by  the  Lord  Chief  Baron,  sitting  alone.     . 

B 


2  CASES  IN  THE  EXCHEQUER, 

1824.       ^n^as  a  former  suit,  instituted  by  the  same  plaintiff,  for  the 
DoNNisoN    vicarial  tithes  of  the  whole  parish.     In  that  suit  "  the 

^      ^        ,  defendants  admitted  by  their  answers,  that  the  plaintiff  had 
Elsley  aod  .      «  .  ...  . 

Barton,     in  fact  received  tithes  in  kind,  or  a  composition  for  tithes 

for  some  of  the  titheable  matters  which  had  arisen  within 
the  parish,  except  what  had  arisen  in  a  place  denominated 
Mount  St.  John,  or  Mount  Ring,  which,  they  stated,  con- 
tained two  hundred  and  seventy-four  acres,  or  thereabouts, 
and  which,  they  described  in  a  map  annexed  to  their 
answers.  They  insisted  that  the  vicarage  was  never  en- 
dowed of  any  part  of  the  tithes  in  Mount  St.  John,  or 
Mount  Ring,  and  that  no  tithes  had  been  paid  in  respect 
to  that  place.  They  stated  that  the  rectory,  and  all  the 
lands  in  Mount  St.  John,  or  Mount  Ring,  and  all  the 
tithes  thereof,  formerly  belonged  to  the  Priory  of  St.  John 
of  Jerusalem,  and  were  held  by  them,  and  their  lessees, 
down  to  the  time  of  the  dissolution ;  upon  which,  the  rec- 
tory, lands,  and  tithes  were  vested  in  the  crown,  and  were 
constantly  held  by  the  crown,  and  its  lessees,  while  they 
remained  in  the  crown ;  and  then  that  the  rectory,  lands, 
and  tithes  were  granted  by  the  crown  to  some  persons, 
under  whom  a  gentleman  of  the  name  of  Elsley,  the  land- 
lord of  those  defendants,"  (and  a  defendant  in  the  present 
cause,)  "was  then  entitled." 

The  plaintiff  obtained  a  general  decree  with  costs  in  the 
year  1816.  In  the  present  cause  the  defendants  contested 
that  decree  so  far  as,  (and  no  farther  than,)  it  regarded  the 

back  as  living  memory  went,  and  tendered  much  evidence  of  reputation  to  the  same 
point;  but,  the  plaintifT produced  an  inquisition  of  the  profits  of  ue  vicarage,  taken  in 
1314,  certifying,  that,  the  vicar  ought  to  receive  the  tithes  of  wool  and  lambs  of  the 
whole  parUhf  and  all  other  tithes  to  the  church  in  any  wise  belonging,  excepting  the 
tithes  of  com  and  hay,  and  that  all  the  vicars  had,  ever  since  the  ordination  of  tne  vicar- 
age, received  all  odier  tithes  peaceably,  and  did  so  at  the  then  present  time : — held, 
that  this  instrument  afforded  evidence  that  the  small  tithes  had  been  de  facto  paid  to  the 
vicar  at  the  time  when  it  was  made,  and  that  the  usage  proved,  had  grown  up  from  some 
unexplained  cause  after  the  time  of  memory ;  and  that  it,  therefore,  overturned  the  de- 
fendants' prtm4  facie  case ;  and,  an  account  of  the  tithes  demanded  by  the  bill,  was 
decreed. 

''Evidence  of  reputation  of  the  exemption  of  the  district  from  tithe,  read  de  bene  esse,'* 


SITTINGS  AFTER  MICHAELMAS  TERM,  5  GEO.  IV.  3 

ezanption  claimed  for  Mount  St.  John:  and  the  only       1824. 
question  in  it  was,  as  to  the  liability  of  that  estate  to  the  ^^^J^J^ 
payment  of  tithes.  v. 

The  bill  (filed  in,  or  as  of  Hilaiy  term,)  stated,  amongst  Bartok. 
other  things,  that  plaintiff  was  in,  or  about  March,  1784, 
presented,  and  instituted  to,  and  inducted  into  the  vicarage, 
and  parish  church  of  Feliskirk,  in  the  county  of  York; 
and,  as  such  vicar,  by  some  ancient  endowment,  or  by  pre- 
scription, or  immemorial  usage,  or  some  other  lawful 
ways  and  means,  had  ever  since  been,  and  then  was,  en- 
titled to  have,  receive,  and  take  all,  and  singular  the  tithes 
yearly  arising,  &c.  in  and  throughout  die  said  parish,  or 
the  titheable  places  thereof,  except  the  tithes  of  com,  hay, 
and  wood,  of  which  said  vicarage  was  not  endowed.  It 
further  stated,  that  the  defendant,  Heneage  Ehky,  was  the 
owner,  or  proprietor  of  a  certain  mansion-housaand  here- 
ditaments, situate  within  the  said  parish,  or  the  titheable 
places  thereof,  called  Mount  St.  John,  which,  in  and  since 
the  year  1792,  he  had  demist,  or  let  to  several  persons 
therein  named,  of  whom  the  defendant.  Barton,  was  one ;  or 
the  same  had  been  occupied  by  the  said  defendant,  H, 
Elsley,  himself.  The  bill  further  stated,  that  in  and  since 
1792,  such  successive  occupiers  thereof  had  had  divers  tithe- 
able matters,  and  things,  (besides  com,  hay,  and  wood,) 
upon  the  said  premises  called  Mount  St.  John,  the  tithes 
of  which  ought  to  have  been  set  out  for  the  plaintiff,  as 
vicar,  as  aforesaid,  but  that  the  same  had  been  subtracted 
and  withheld  from  him.  The  bill  prayed  that  an  account 
might  be  taken  of  the  tithes  of  the  several  titheable  mat- 
ters taken  by  the  persons  therein  named,  and  by  the  de- 
fendants respectively,  in  and  from  1792,  and  to  which  the 
said  plaintiff  was  entitled;  and  that  the  said  defendants 
might  be  decreed  to  answer  and  satisfy  him,  what  should 
be  coming  due  to  him  from  them  respectively,  upon  the 
taking  of  such  accounts. 


4  CASES  IN  THE  EXCHEQUER, 

1824.  The  defendants, by  their  answer,  admitted  the  plaintiff's 

DoNNisoN    presentation,  and  institution  to,  and  induction  into,  the 

V.         vicarage;  and,  that   he  had  ever  since  his  presentation 

Babton.     been,  and  then  was  well  intitled  to  all  and  singular  the 

tithes,  and  moduses  in  lieu  of  tithes,  yearly  arising,  &c.  in 

and  throughout  the  parish,  or  the  titheable  places  thereof, 

in  general,  except  the  tithes  of  com,  hay,  and  wood. 

They  stated,  that  there  was  a  certain  estate  or  district  of 
land,  situate  within  the  said  parish  of  Feliskirk,  called  or 
known  by  the  name  of  Mount  St.  John,  or  the  Mount 
Ring,  which  consisted  of  a  mansion-house,  and  the  several 
parcels  of  land,  particularly  specified  and  mentioned  in  the 
said  defendants'  answer:  and  of  which  the  mansion-house 
and  hereditaments  mentioned  in  the  bill  were  parcel;  that 
they  believed  that  the  said  estate,  or  district  of  land,  was 
formerly  parcel  of  the  possessions  of  the  late  hospital  of 
St.  John  of  Jerusalem,  in  England,  which  was  dissolved, 
and  the  possessions  whereof  were  given  to  the  crown,  by 
the  statute  made  and  passed  in  the  thirty-second  year  of 
the  reign  of  King  Henry  the  Eighth,  intituled  "  an  Act 
concerning  the  possessions  of  St.  John  of  Jerusalem,  in 
England  and  Ireland ; "  and,  that  they  believed  that  the 
said  estate,  or  district  of  land,  was  by  composition,  prescrip- 
tion, or  some  other  lawful  ways  and  means,  held  and 
enjoyed  by  the  prior  and  brethren  of  the  said  hospital  at 
the  time  of  the  dissolution  thereof,  absolutely  acquitted 
and  discharged,  as  well  in  the  hands  of  themselves  as  of 
their  lessees  or  tenants,  of  and  from  the  payment  of  all 
tithes,  as  well  great  as  small,  yearly  arising,  &d.  in  and 
upon  the  same. 

They  stated  their  belief,  that  the  said  estate,  or  district 
o(  land  came  to  the  crown,  acquitted  and  discharged  of, 
and  from  the  payment  of  tithes,  by  virtue  of  the  sta- 
tate,  made  and  passed  in  the  thirty-second  year  qf  the 
of  King  Henry  the  Eighth,  and  of  another  statute 
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made  and  passed  in  the  thirty-first  year  of  the  reign  "of  the  1824. 
same  king,  intituled  "  an  Act  for  dissolution  of  Monaste-  ponnison 
lies  and  Abbies,"  or  one  of  them;  and  that  they  believed,  v. 
that,  after  the  said  estate,  or  district  of  land,  came  to  the  Barton. 
crown  as  aforesaid,  the  same  was  granted  by  the  said 
ELing  Henry  the  Eighth,  in  the  thirty-sixth  year  of  his 
reign,  to  Robert,  then  Archbishop  of  York,  and  his  suc- 
cessors (a) ;  and  that  the  same  had  ever  since  belonged  to 
the  Archbishops  of  York  for  the  time  being,  and  had  under, 
and  by  virtue  of,  the  said  statutes,  or  one  of  them,  been 
held  and  enjoyed,  and  was  then  holden  and  enjoyed  by  the 
said  archbishops,  their  lessees,  and  tenants,  absolutely 
acquitted  and  discharged  of,  and  from  the  payment  of,  all 
tithes,  as  well  great  as  small,  yearly  arising.  See.  in  and 
upon  the  same.  They  further  stated  their  belief,  that  no 
tithes  arising  upon  the  said  estate,  or  district  of  land,  nor 
any  satisfaction  in  lieu  of  such  tithes,  h,ad  ever  been  paid 
to,  or  received  by,  any  person  or  persons  whonisoever,  since 
the  dissolution  of  the  said  hospital,  save  and  except  the 
tithes  recovered  by  the  said  plaintiff,  in  the  late  suit ;  and 
the  tithes  of  parts  of  the  said  estate,  or  district  of  land, 
which,  since  the  decree  in  such  suit,  which  was  made  in  the 
year  1815,  had  been  rendered  to  the  said  plaintiff,  but  to 
which  the  said  defendants  believed  and  insisted  he  ^as 
not  of  right  entitled.  The  defendants  further  said,  that  the 
said  Heneage  Elsley,  defendant,  had  ever  since  the  year 
1792,  held,  and  then  held  the  said  estate,  or  district  of  land, 
as  lessee  under  the  Archbishop  of  York ;  and  they  insisted, 
that  the  said  plaintiff,  was  not  entitled  to  Uie  tithes 
claimed  by  his  said  bill,  and  that  such  tithes  ought  not  to 
have  been  set  out  for  him. 

The  defendants  put  in  a  further  answer,  the  statements 
of  which  have  been  rendered  immaterial,  by  the  result  of 
the  aause ;  and  the  plaintiff  replied. 

(o)  The  grant  of  the  manor  is  here  meant,  and  the  statement  of  it  is 
iaoonect    Seep.  7.  post. 
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accounts  of  the  33,  Henry  VIII.,  whicb  accounted  for  the       ^824. 
tithes,  (among  other  things).  D^^^^ 

But  the  document  accounted  for  no  tithes  throughout  v* 
the  parish  of  Feliskirk,  except  the  tithes  of  com  and  grain ;  Babton. 
and  it  contained  no  reference  to  the  enjoyment  of  tithes  in 
Mount  St.  John,  as  being  in  a  different  situation  from  the 
rest  of  the  parish.  He  further  produced  a  grant,  made  on 
the  19th  February,  34  Henry  VIII.,  by  the  crown  to  Ed- 
ward, then  Archbishop  of  York,  of  the  temporal  possessions 
of  the  priory,  including,  and  particularly  specifying,  the 
manor  of  Mount  St.  John ;  and  another  grant,  by  the  crown, 
in  the  36  Henry  VIII.,  to  the  then  Archbishop  of  York, 
of  the  rectory  of  Feliskirk,  lately  belonging  to  the  priory  of 
St.  John  of  Jerusalem,  and  then,  or  late,  in  the  tenure,  or 
occupation  of,  Richard  Brooke,  (the  late  master,)  or  his 
assigns ;  and  the  tithes  of  the  parish,  which  were  described 
as  consisting  of  grain  and  hay  only.  He  likewise  exhibited 
a  lease,  made  on  the  31st  October,  1758,  by  John,  Arch- 
bishop of  York,  to  Gregory  Elsley,  (an  ancestor  of  one  of 
the  present  defendants,)  his  heirs,  and  assigns,  of  the  manor 
called  Mount  St.  John,  &c.,  and  all  manner  of  tithes  of 
com  and  hay  in  the  town-fields  of  Feliskirk,  &c. 

He  gave  parol  evidence  of  the  general  reputation  of  the 
vicar's  right  to  all  the  tithes  in  the  parish,  except  those  of 
com  and  hay ;  and,  beside  adducing  proof  of  general  per- 
ceptiiHi,  he  shewed  payment  of  annual  compositions,  varying 
in  amount,  by  three  occupiers,  who  held  lands  both  within 
and  without  Mount  St.  John,  in  lieu  of  all  their  tithes  indis- 
criminately, and  without  claiming  any  exemption,  for  the 
latter  lands. 

The  defendants  examined  witnesses,  who  stated,  merely, 
that  they  had  no  knowledge  of  tithes  having  been  paid  for 
the  lands  in  Mount  St.  John. 

Om  this  occasion,  the  plaintiff  made  use  of  the  first,  se- 
cond, fourth,  and  last  documents  above  described;  and 
gave  distinct  parol  evidence  of  perception  in  respect  of 
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1824.       Mount  St.  John,  smce  the  decision  of  the  last  cause,  but 
D^^^  not  before. 

V-  In  order  to  shew  that  the  estate,  off  which  the  tithes  were 

Barton,  claimed,  had  been  in  the  possession  of  the  knights  hospi- 
tallers previous  to  the  dissolution  of  monasteries,  the  de- 
fendants (now)  produced,  from  the  Court  of  Exchequer,  an 
original  return,  or  certificate  of  the  possessions  of  the  order 
delivered  into  that  court,  by  their  attorney,  on  the  18th 
February,  22  Edw.  III.,  (1357,)  which  comprised  the  estate 
in  question,  describing  it  by  the  appellation.  Mans  Sancti 
Johannis.  They  also  exhibited  the  following  documents ; 
Pope  Nicholas's  taxation,  (1291),  wherein  the  church  of 
Feliskirk  was  stated  to  belong  to  the  order — the  ministers' 
accounts  of  the  33  and  34  Hen.  VIII. : — the  grant  of  the 
manor  to  the  Archbishop  of  York,  34  Hen.  VIII.,  and 
leases  and  o^er  instruments  deducing  the  title  to  the  pre- 
sent parties. 

They  went  into  parol  evidence,  which  was  not  answered, 
that  the  supposed  payments  which  had  been  deposed  to  in 
Irespect  of  Mount  St.  John,  had  been,  in  point  of  fact,  made 
on  account  of  the  other  lands  held  by  the  same  occupiers 
without  that  district.  And  they  satisfactorily  established 
a  usage  of  non-payment  for  it,  as  far  back  as  living  me- 
mory went,  by  the  depositions  of  a  number  of  persons  well 
acquainted  with  the  parish,  by  having  occupied  land,  or 
long  resided  in  it,  or  by  other  means.  A  great  quantity  of 
evidence  of  common  reputation,  and  declarations  of  aged 
parishioners  deceased,  that  the  district  had  been  imme- 
morially  exempt  from  the  payment  of  tithes,  or  Easter  offer- 
ings, or  other  duties,  was  objected  against,  but  read  de  bene 
esse,  (a) 

(a)  The  evidence  of  a  witness  as  to  the  extent,  boundaries,  and  parcels  of  the 
estate,  who  stated  his  knowledge  of  it  to  have  been,  in  part,  derived  from 
the  information  of  people  in  the  neighbourhood ;  and  a  map  and  plan, 
shewn  to  him  about  ten  years  before,  was  rejected.  Evidence  to  the  same 
point,  by  a  person  who  had  become  acquainted  with  the  parish  and  estate 
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One  witness,  who  had  been  bom  in  the  parish,  and  had       1824. 
known  it  sixty-five  years,  spoke  to  a  custom  of  holding  a   donnisom 

V. 

by  having  married  a  native  of  the  former,  and  by  conversing  with  his  Elsley  and 
wife's  relations,  and  the  people  of  the  parish,  was  also  rejected.  Barton. 

The  objection  made  by  plaintiff's  counsel  to  the  admission  of  the  evi- 
dence of  reputation  on  the  point  of  exemption  was,  that  this  was  a  question 
of  private  right,  and  hear-say  was  not  evidence  on  such  a  question.  1 
PfuUips*  Evidence,  251.  The  defendants'  counsel  said,  that  the  course  of 
the  Court  was  to  read  evidence  of  reputation  on  a  question  of  iann  modus. 
Jervis  cited  White  v.  Lisle,  (a)  as  an  authority  the  other  way.  The  evi- 
dence was  read  de  bene  esse. 

Evidence  of  reputation  in  support  of  a  farm  modus  was  read  in  WoUey 
V.  BrownhUl  (M'Clel.  Rep.  325.)  The  grounds,  upon  which  that  species 
of  evidence  is  admitted  on  questions  concerning  public  rights,  are  stated 
in  (Mr.  Phillips's  Law  of  Evidence,  p.  248,)  as  follows,  ''  such  rights, 
being  matters  of  public  notoriety,  and  of  great  local  importance,  become 
a  continual  subject  of  discussion  in  the  neighbourhood,  where  all  have  the 
same  means  of  information,  and  the  same  interest  to  ascertain  the  claim." 
Again,  the  same  author  observes,  (p.  249,)  ''A  right  of  common,  by  cus- 
tom, is,  strictly  speaking,  a  private  right;  but,  it  is  also  a  general  right; 
and,  therefore,  so  far  as  it  regards  the  admissibility  of  this  species  of 
evidence,  has  been  considered  as  public,  because  it  affects  a  large  number 
ofocctqners  within  a  district.'* 

The  greatest  part  of  this  reasoning,  but  the  last  of  it  in  particular,  seems 
to  apply,  in  an  inferior  degree,  to  the  question  respecting  a  farm  modus, 
and  to  that  debated  in  this  cause.    In  the  same  work,  (p.  251,)  the  fol- 
lowing passage  occurs :  ''  with  regard  to  the  admissibility  of  common 
reputation,  as  evidence  of  prescriptive  rights,  strictly  private,  there  has 
been  considerable  doubt : "  and  the  objections  against  the  admission  of 
such  evidence  are  thus  explained  (p.  252),    ''  Where  individuals  claim 
merely  a  private  right,  other  people  have  not  the  same  m^ans  of  knowing 
it,  nor,  if  they  had,  would  they  have  the  same  interest  to  examine  it." 
These  objections  are  inapplicable,  in  part,  at  least,  to  evidence  of  reputa- 
tion concerning  a  farm  modus,  or  a  district,  of  the  nature  of  that  in  ques- 
tion in  this  cause.    All  the  parishioners  would  have  nearly  the  same 
means  of  knowing  the  immunity  claimed  in  respect  of  either,  and  a  clati 
of  them,  the  inhabitants  of  the  farm,  or  district,  would  always  have  an 
interest  in  examining  and  keeping  it  up. 

In  truth,  neither  description  of  the  rights  mentioned,  can  properly  be 
termed  a  strictly  private,  or  an  individual  one ;  but  a  case  of  private  right, 
where  a  class  or  district  of  persons  is  concerned;  and  in  those  cases  evi- 
dence of  reputation,  is  said  by  the  Vice  Chancellor,  in  White  v.  UsU,  to 
be  "  plainly  admissible." 

(a)4Mad.S14. 
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19M.  pid>Iie  meethig  of  the  Ticar,  churchwardens,  and  inhabi- 
JkatMtsoM  tants,  on  erery  holy  Thursday,  for  six  or  seven  years,  during 
^  *  ,  his  residence  therein ;  and,  accordincr  to  his  information, 
BAxmrn.  for  at  least  twenty  years  before: — that  the  persons  assem- 
bled went  to  church,  and  after  |Nrayers  made  a  parambula- 
tion  through  different  parts  of  the  parish,  returning  to  the 
church  gate,  where  a  feast  or  coDaticm  was  provided  for 
them  at  the  ezpence  of  the  parish,  except  Mount  Ring, 
which  paid  nothing  towards  it: — that  the  ground  orer 
which  they  passed  was  strewed  with  flowers  and  gre^is; 
but  that  a  q)ecial  directicm  was  given  not  to  strew  any  up 
a  lane  leading  to  a  house  within  the  Mount  Ring,  because 
it  did  not  contribute  any  thing : — and  that,  on  those  occa- 
sions, the  churchwardens  and  other  persons  said,  in  the 
presence  of  the  vicar,  that  the  children,  who  were  presait, 
were  to  take  notice,  that  if  they  should  live  to  grow  old, 
tie  Mount  Ring  had  never  paid  tithes,  nor  cesses,  nor  amf 
thing  else. 

Jervis  and  Koe  for  the  plaintiff.  This  is  a  veiy  clear  case. 
The  decree  in  the  former  cause  will  govern  this,  for  the 
defences  are  in  substance  the  same.  All  we  ask,  is  a  de- 
cree for  an  account  against  the  present  defendants  during 
their  respective  occupations  within  six  years  before  the 
filing  of  the  biU :  on  the  documentary  evidence  alone  we 
are  entitled  to  that.  The  inquisition  of  1314  is  decisive  of 
the  issue  between  the  parties,  and  destructive  of  the  de- 
fence. This  instrument  contains  evidence  of  a  previous 
very  ancient  endowment  of  the  vicarage  of  the  small  tithes 
of  the  wh<de  parish,  and  of  enjoyment  under  that  endow- 
ment. To  meet  this  evidence,  and  to  shew  that  the  estate 
of  Mount  St.  John  belonged  to  the  knights  of  St.  John, 
the  certificate  of  the  22  Edw.  III.,  is  produced.  But,  our 
case  is,  that  the  knights  of  St.  John  having  been  appro- 
priate rectors  of,  and  entitled  to,  all  the  tithes  in,  the  parish, 
and  seised  of  this  estate,  divested  themselves  of  part  of  the 
rectory,  and  endowed  the  vicarage  with  all  the  tithes. 
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except  those  of  com  and  hay.    In  common  sense,  there  is       1824. 
nothing  to  prevent  their  having  made  such  a  grant  at  any  -q^^^^^^ 
time,  and  there  is  no  evidence  of  the  small  tithes  being  in         v. 
their  hands.    All  the  defendants'  documentary  evidence  is     Barton. 
demonstrative  of  plaintiff's  right.    The  present  defence  is 
an  absolute  exemption  in  abbey-land. 

The  exemption  usually  enjoyed  by  the  privileged 
orders  was  a  partial  one,  and  limited  to  the  case  of  the 
lands  being  in  their  own  manurance :  but,  there  is  nothing 
inconsistent  with,  or  against  law  in  the  hypothesis,  that 
these  bodies  enjoyed  an  absolute  exemption.  The  inquisi- 
tion is  not  an  instrument  to  be  construed  by  evidence: 
mere  non-payment  in  opposition  to  it  amounts  to  nothing. 

As  the  defendants  rely  on  the  supposition  of  the  lands 
being  discharged  in  the  hands  of  the  hospital  by  prescrip- 
tion, it  is  incumbent  on  them,  to  shew  that  they  belonged 
to  the  hospital  at  the  time  of  memory. 

C.  Baron  Thomson's  observations  on  the  late  case  are, 
in  the  main,  applicable  to  the  present,  (a) 

(a)  The  judgment  in  the  fonner  cause  having  been  alluded  to  in  the 
argument  and  judgment  in  this,  it  is  thought,  it  will  form  an  acceptable 
addition :  a  note  of  it  is  therefore  subjoined,  with  the  omission  of  a  few 
passages  which  did  not  appear  to  bear  upon  the  latter  cause. 

DoNNisoN  V.  Curry  and  others.     Gray's  Inn  Hall,  April  27th,  1816. 

L.  C.  B,  Thonuon,  *^  This  is  a  suit  for  small  tithes  in  the  parish  of 
Feliskirk,  in  the  county  of  York.  It  was  heard  in  the  absence  of  my 
brother  Wood.  The  plaintiff  states  himself  to  be  entitled,  as  vicar,  to  all 
tithes  arising  within  the  parish,  with  the  exception  of  com  and  hay;  but, 
there  are  no  tithes  demanded  by  this  bill,  but  such  as  are  in  their  nature 
small  tithes.  They  are  all  enumerated;  they  consist  of  many  particu- 
lars ;  however,  they  are  all  small  tithes : ''  (th^n  follow  the  passage,  printed 
in  page  2,  within  inverted  commas,  mutatis  mutandis,  and  a  statement 
of  the  moduses  set  up,  which  last,  has  no  relation  to  the  present  suit.) 

^  This  being  the  nature  of  the  plaintiffs  claim,  and  of  the  defences  which 
are  made  against  that  claim ;  the  plaintiff  then,  in  support  of  this  claim, 
proceeds  to  produce  an  instrument,  which,  he  contends,  affords  sufficient 
evidence  of  his  endowment.    The  admissibility  of  it  was  much  contro- 
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1824.  The  plaintiff  is  entitled  to  a  decree,  and  there  is  no 

DoNNisoN    occasion  for  an  issue.     In  the  course  of  the  argument,  the 

^     «•      ,  Earl  of  Clanrickard  v.  Lady  Denton  (a)  was  mentioned. 
Elsley  and 


Barton. 


(a)  1  Eagle  and  Young's  Tithe  Cases  306. 

verted  on  the  part  of  the  defendants ;  but  the  Court  were  of  opinion,  and 
continue  of  that  opinion,  that  this  instrument  is  proper  evidence  of  the 
extent  of  the  plaintiff's  endowment.  It  is  found  in  a  book  in  the  Arch- 
bishop of  York's  registry,  and  it  is  of  the  date  of  1 314.  It  is  in  the  name 
of  the  archbishop,  and  it  contains  the  inspeximus  of  an  inquisition,  he 
had  directed  to  be  taken  by  his  sequestrator,  in  the  archdeaconry  of 
Cleveland.  It  seems  there  was  a  sequestrator,  whose  duty  it  was,  to  look 
after  the  property  of  the  church  in  the  different  archdeaconries,  and  it 
states  the  return  by  him  to  that  mandate  of  the  archbishop. 

The  return  of  the  sequestrator  sets  out  the  commission  from  the  arch- 
bishop to  himself,  under  which,  he  was  directed  to  make  that  enquiry ; 
and  that  directs  him  to  go  personally  to  this  church  of  St.  Felix, 
within  the  archdeaconry,  and  that  there,  by  trusty  men  of  that  parish,  by 
whom  the  truth  of  the  matter  may  be  best  known,  he  should  enquire  in 
what  portions  or  profits  the  vicarage  of  the  church  now  vacant  consists,  and 
in  the  possession  of  what  profits  the  last  vicar  was,  while  he  lived ;  and 
what  profits  the  other  vicars,  his  predecessors,  were  from  the  time  of 
the  ordinarion  of  the  vicarage,  entitled  to,  and  how  much  the  profits  to 
the  vicarage  appertaining  are,  one  year  with  another,  according  to  the 
true  value  of  the  same.  And  the  instrument  states,  that  he  returned  that 
inquisition  to  the  bishop,  in  obedience  to  this  mandate. 

The  inquisition  returns  that  he  has  caused  the  enquiry  to  be  made  by 
trusty  and  wise  men  of  the  premises :  and  he  finds  that  there  belonged 
to  the  vicarage  great  numbers  of  parcels  of  land  of  different  descriptions, 
which  he  particularly  specifies,  of  which,  the  vicar  was  in  possession,  by 
way  of  glebe ;  a  great  many  of  them,  and  to  a  large  amount  in  quantity 
of  acres.  Then,  it  states,  that  all  these  things,  the  glebe  lands,  and  the  pro- 
fits of  them,  the  vicar  had  peaceably  received;  but  the  master  and  the  bre- 
thren of  the  hospital  of  St.  John  of  Jerusalem,  who  are  the  rectors  of  the 
same  church,  received  the  rent  of  i2d,  in  one  toft  and  three  acres  of  land, 
which  John  Vyrly  formerly  held,  which  rent,  the  vicar  ought  of  right  to 
receive.  I  mention  this,  only  to  shew,  that  the  enquiry  appears  to 
have  proceeded  with  great  accuracy  and  attention  to  all  the  rights  of  this 
church. 

He  then  proceeds  to  state  what  tithes  the  vicar  is  entitled  to ;  (here 
follows  the  extract,  printed  in  page  6;  his  lordship  observing,  that 
white  tithe,  of  course,  meant  milk,  and  describing  plough  pence,  as  the 
tithes  of  carriages.) 

It  was  suggested,  that  this  inquisition  had  only  stated  the  opinion  of 
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Boteler  and  Bickersteth  for  the  defendants.    The  former       1824. 
suit  had  little  application  to  the  present  one,  and  the  two   donnison 

defences  are  materially  different.     In  the  former  suit  the         v, 

Elsley  and 


the  sequestrator,  what  the  vicar  oug^ht  to  receive;  but,  it  does  not  stop 
there,  for  it  states,  that  the  vicar  does  receive,  at  that  time,  ail  the  tithes 
except  those  specified ;  namely,  the  tithes  of  com  and  hay,  which  the 
hospital,  as  rector,  received.  Then  it  states,  that  the  vicars  are  bound  to 
give  their  tithe  of  com  and  hay  to  the  rector.  It  then  states  the  value  of 
the  rents,  and  the  profits  of  this  vicarage,  to  be,  at  that  time,  £20.  3«.  2</., 
out  of  which,  the  vicar  is  to  find  certain  chaplains,  to  perform  certain 
duties,  which  are  all  specified.    This  is  dated  in  the  year  1314. 

They  then  produced,  in  order  to  shew  what  tithes  the  rector  was  en- 
titled to,  at  the  time  of  the  dissolution  of  the  abbeys,  the  minister's 
accounts  of  the  33  Hen.  VIII.  And  this  document,  first  contains  an 
account  of  rents,  of  various  descriptions,  which  they  were  entitled  to 
receive ;  it  accounts  for  the  possession  of  a  great  number  of  premises, 
which  are  specified;  it  accounts  for  the  tithe,  and  the  farms  of  the 
monastery. 

It  goes  through'  the  different  townships  in  this  parish,  accounting  in  all  of 
them  for  the  tithe  of  com  and  hay,  and  in  none  of  them  accounting  for 
more,  with  an  exception,  it  should  seem,  with  regard  to  some  tithes  in  Ra- 
vensthorp,  which  appears  to  be  out  of  this  parish.  There  is  1 3«.  4d.  there 
received  for  the  farm  of  all  manner  of  tithes  of  lands  in  Ravensthorp ; 
but,  with  respect  to  those  situate  in  the  parish,  no  tithes  are  accounted 
for,  except  those  that  are  properly  great  tithes,  namely,  the  tithes  of  com 
and  hay ;  so  that  there  is,  at  this  time,  no  reference  to  any  possession  of 
those  tithes  in  this  abbey,  and  there  is  no  reference  to  their  enjoyment  of 
any  tithes  on  Mount  Ring,  as  being  in  a  different  situation  from  the  rest 
of  the  parish;  and  there  are  no  tithes  stated  to  be  received,  but  those  in 
respect  of  com  and  hay.  This  is  in  the  33  Hen.  VIII.,  the  first  account 
afbr  the  dissolution,  of  what  the  crown  was  possessed  of  arising  from 
this  monastery. 

Upon  the  19th  of  Febraary,  m  the  34  Hen.  VIII.,  there  is  a  grant  to 
Edward,  then  Arct^bishop  of  York,  amongst  many  other  manors  and 
estates,  of  all  the  scite,  circuit,  and  precinct  of  the  monastery,  atMarton, 
in  the  county  of  York ;  and  all  and  singular  the  messuages,  gardens,  and 
so  on,  situate  in  Marton ;  and  certain  closes  of  land  in  Kirkebye,  and  so 
on,  very  particularly  specifying  those  closes  of  land,  and  the  demesne 
lands,  belonging  to  this  Mount  Ring,  which,  certainly,  was  a  manor ; 
which  manor,  and  the  lands  and  premises  in  Feliskirk,  and  so  on,  were 
parcel  of  the  possessions  of  the  hospital  or  prioiy  of  St.  John  of  Jerusa- 
lem. Further,  it  grants  to  the  archbishop  all  and  singular  die  messuages, 
lands,  commons,  pastures,  woods  and  underwoods,  rents,  reversions,  ser- 
vices, and  other  hereditaments,  in  Mount  St.  John,  Feliskirk,  Kirkebye, 


Barton. 
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1824.       defendants  claimed  as  rectors,  or  portiomsis :  in  the  present 

DoNNisoK    *^®y  <^1^°^»  under  the  statutes,  as  grantees  of  the  manor, 

V.         which  was  held  by  the  pricnr  and  brethren,  at  the  time  of 

£l8ley  and 
Babion. 

Thirleby,  and  Boltbjr,  to  the  late  priory  (then  lately)  belonging  or  apper- 
taining. This  is  a  grant,  therefore,  of  what  may  be  called  the  natural 
possesions  at  that  time  of  this  abbey,  all  the  manors  and  demesnes ;  and 
this  Moimt  St  John  appears  clearly  to  have  been  a  manor,  as  well  as  all 
the  other  lands  in  this  parish,  of  which  the  monastery  had  been  in  pos- 
session. 

This  related,  it  seems,  to  the  temporalties  only,  but  in  the  36  Hen. 
VIII.,  the  king  granted  to  the  then  archbishop,  among  divers  other 
rectories,  the  rectory  of  Felislurk,  in  the  county  of  York,  lately  be- 
longing to  the  priory  or  hospital  of  St.  John  of  Jerusalem,  and  then, 
or  late,  in  the  tenure  or  occupation  of  Richard  Brooke,  or  his  assigns, 
and  also  all  the  tithes  of  grain  and  hay,  arising  and  growing  in  the 
parish  of  Feliskirk,  Mardaby,  Thirleby,  Rarensthorpe,  and  so  on.  There 
appear  to  be  general  words,  giriog  the  tithes  of  these  lands,  (but  as 
to  all  the  tithes  within  the  parish,  they  are  expressly  confined  to  the  tithes 
of  com  and  hay ;)  and  all  and  singular  the  houses,  pastures,  glebes,  obla- 
tions, and  so  on,  to  these  churches  belonging ;  and  he  also  granted,  among 
other  Ticarages,  the  presentation  of  this  ricars^  of  Feliskirk,  belonging 
to  the  late  priory ;  and  he  granted  to  the  archbishop,  that  he  should  hold 
all  these  messui^^,  glebes,  rectories,  and  so  on,  in  as  full  and  beneficial 
a  manner  as  the  priory  of  St.  John  of  Jerusalem  had  formerly  held  them. 
This  was  the  situation  of  things  under  these  grants  from  the  king  to 
the  archbishop,  by  which  the  archbishop  appeared  to  possess,  under  the 
first  grant,  the  temporal  possessions  of  the  abbey,  and  under  the  second, 
the  spiritual,  which  are  described  to  consist  of  com  and  hay  only, 
through  this  place,  all  that  belonged  to  the  monastery,  together  with  the 
rectory,  and  the  presentation  to  the  yicarage. 

It  does  not  appear  that  any  thing  fiirther  passed  till  we  come  to  the 
year  1758,  where  there  is  a  lease,  made  on  the  31st  October,  by  John, 
Archbishop  of  York,  to  Gregory  Elsley,  of  Mount  St.  John,  his  heirs, 
and  assigns,  (an  ancestor  of  the  present  landlord  of  these  defendants ;) 
of  all  that  capital  messuage,  or  scite  of  the  manor,  or  late  commandery 
called  Mount  St.  John,  in  the  county  of  York,  parcel  of  the  possessions 
of  the  late  hospital  of  St.  John  of  Jerusalem,  in  England,  now  dissolved ; 
and  all  houses,  yards,  orchards,  gardens,  lands,  and  soil,  within  the  scite, 
circuit,  or  precinct,  of  the  said  manor,  or  late  commandery ;  and  all 
other  lands,  ways,  water-courses,  (with  other  general  words,)  to  the 
said  manor,  or  late  commandery,  belonging,  and  all  and  every  of  their 
appurtenances,  lying  or  being,  in  Mount  St.  John,  Feliskirk,  Mardaby, 
and  Thirleby,  in  the  county  of  York,  all  those  lands  called  the  demesne 
lands,  lying  in  the  fields,  odled  Thirleby  fields,  in  Tbirleby,  in  the  county 
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the  dissolution,  absolutely  acquitted,  in  their  own  hands,      ^^^* 
and  those  of  their  lessees,  of  the  payment  of  all  tithes.    Donnisoit 

The  defence  before  meant  to  be  relied  upon  was,  a  erant  of  _     *• 

*^  *     o         J  ELSLBYaod 

Barton. 

of  York :  then  it  particulariy  specifies  the  demesne  lands,  which  lie  in 

the  open  fields,  and  seyeral  other  lands  there,  particularly  enumerated ; 
and  all  manner  of  tithes  of  com  and  hay,  (just  pursuing  what  had  been 
granted  by  the  crown  to  the  archbishop,)  of  com  and  hay,  in  the  town- 
fields  of  Feliskirk,  Mardaby,  and  so  on,  and  the  tithes  of  the  lands  in 
Ravensthorp  and  Heskit,  in  the  said  county  of  York,  parcel  of  the  rec- 
tory or  parsonage  of  Felbkirk,  aforesaid,  to  the  said  late  hospital,  belong- 
ing or  appertaining;  and  ail  other  lands,  tenements,  reversions,  rents, 
hereditaments,  tithes,  profits,  privileges,  &c.,  whatsoever,  late  parcel  of 
the  possessions  of  the  said  late  hospital,  in  that  place,  and  that  of  late 
were,  or  of  right  ought  to  have  been,  occupied  or  enjoyed  by  Richard 
Torbutt,  or  his  assigns,  together  with  certain  allotments,  except  the 
woods,  and  also  except  the  collation  and  donation  to  the  patronage  of  the 
vicarage  of  Feliskirk,  (which  patronage,  I  take  it,  remains  in  the  arch- 
bishop to  this  day).  This  was  imder  the  yearly  reserved  rent  of  33/.  14f., 
which  vras  payable,  partly  in  respect  (for  it  is  divided  into  different  sums) 
of  the  commandery,  and  lands  in  Feliskirk,  of  18/.  lOf .  6d, ;  for  the  lands 
in  Kirkebye,  1/.  lOf. ;  and  for  the  tithes  of  the  parsonage  of  Feliskirk, 
13/.  13s,  6d,;  payable  as  therein  mentioned. 

Having  laid  this  evidence  as  the  groimd  work  to  convince  the  Court, 
that,  there  was  nothing  in  the  monastery  except  those  great  tithes,  which 
were  granted  as  such  by  the  crown  to  the  archbishop,  and  leased  as  such 
by  the  archbishop  to  Mr.  Elsley ;  they  then  call  their  witnesses  to  prove 
what,  in  point  of  &ct,  has  been  proved  to  be  the  mode  of  receipt  by  the 
vicar,  of  tithes  within  the  parish. 

Their  first  vntness  proves,  that  the  general  reputation  is,  that  the  vicar 
is  entitled  to  all  titheable  matters,  except  com  and  hay ;  and,  during  his 
remembrance,  the  same  has  been  paid  throughout  the  parish :  in  several 
instances  he  has  seen  money  payments  made  for  the  same,  by  occupiers 
of  lands  in  the  time  of  John  Ward,  who,  for  near  twenty  years,  was  tithe 
gatherer  to  the  plaintiff,  and  died  about  fourteen  years  ago.  This  witness 
states  himself  as  having  also  paid,  and  accounted  to  John  Ward,  during 
the  whole  of  his  time  as  tithe  gatherer,  for  small  tithes  of  his  own 
titheable  articles,  and  that  from  the  death  of  Ward  to  this  time, 
during  which,  the  witness  has  been  employed  as  a  tithe  gatherer, 
under  the  plaintiff,  the  small  tithes  within  the  parish  have,  some  of  them, 
been  taken  in  kind,  and  others  compounded  for,  in  money,  according  to 
their  supposed  value,  which  was  set  from  time  to  time  by  agreement  with 
the  occupiers.  That  the  particular  tithes  paid,  or  compounded  for,  were 
calves,  (in  respect  of  which,  some  modus  was  attempted  to  be  set  up  by 
them,)  wool,  lambs,  turnips,  potatoes,  pigs,  geese,  fowls,  rape,  lime,  milk. 


16  CASES  IN  THE  EXCHEQUER, 

1824.       the  tithes ;  now  it  is  an  exemption  annexed  to  the  lands,  of 
jJjJJ^J^jj    which  the  defendants  are  grantees. 

V, 

£ULET  and  agistment  of  young  cattle,  orchards,  hens,  and  Easter  offerings ;  the  two 
last  articles  being  small,  were  usually  collected  by  the  parish  clerk :  in 
short,  he  speaks  to  the  collection  of  tithes  in  the  shape  of  composition,  and 
not  by  payment  for  them  in  the  shape  of  moduses. 

Thomas  Ward  also  states,  that  he  is  of  the  age  of  seventy-four,  he  has 
lived  in  this  parish  till  he  was  fifty  years  of  age,  he  speaks  of  the  general 
reputation  of  the  vicar's  right  to  every  thing,  except  com  and  hay ;  and 
that  the  same,  or  a  satisfaction  for  them,  haye  been  pa^jl  from  time  to  time, 
or  made  to  liim : — that  Mr.  Ebley  received  the  tithes  of  com  and  hay,  as 
impropriator.  The  witness's  father  rented  a  farm  at  Sutton,  in  Feliskirk, 
consisting  of  about  one  hundred  acres  of  land,  as  hi  back  as  he  can 
remember,  till  his  death,  when  the  deponent  succeeded  him,  which  he 
did  about  fiffy-fiye  years  ago :  he  then  sets  out  that  which  looks  nothing 
like  a  modus. 

That  Curry  and  LangdaUj  who  both  occupied  lands  belonging  to 
Mount  St  John,  used  to  pay  the  witness  an  annual  sum  in  lieu  of  all  the 
small  tithes  of  their  £urms :  Curry  at  one  time  paying  him  one  sum,  and 
afler  that  another  sum,  in  lieu  of  that  tithe,  and  for  all  the  small  tithes  he 
paid  a  composition ;  and  that,  without  regard  to  the  place  in  which  any 
part  of  his  farm  lay.  Thomas  Ward  has  stated,  that  a  great  part  of  this 
township  is  called  Mount  St.  John,  and  that  the  father  of  the  present 
defendant,  Curry,  who  occupied  the  greater  part  of  this  farm,  and  also 
one  William  Taylor,  who  held  the  lands  now  held  by  the  defendant, 
Langdale,  paid  the  vicarial  or  small  tithes  for  the  same,  in  like  manner 
as  the  other  parishioners,  and  they  claimed  no  exemption  for  the  lands 
in  Mount  St.  John,  though  they  had  lands  in  their  farms  which  were 
part  of  Mount  St.  John :  and  he  states,  that  he  apprehends  all  the  com- 
positions made,  were  for  all  the  defendants'  lands  whether  within  or  with- 
out the  manor  of  St.  John,  and  neither  of  these  defendants  insisting  that 
the  payments  were  for  tithes  of  any  particular  lands,  or  that  any  part  was 
exempted  from  tithes  to  the  vicar. 

This  is  the  general  purport  of  the  evidence  on  the  part  of  the  plaintiff, 
with  respect  to  the  perception  of  tithes ;  and  it  does  not  seem  to  be  broken 
in  upon  by  any  evidence  that  has  been  given  on  the  part  of  the  de- 
fendants ;  the  defendants'  evidence  only  consisting  in,  negatively  stating 
no  knowledge  by  the  witnesses,  of  tithes  having  been  paid  in  respect  of 
this  Mount  Ring.  But,  in  &ct,  the  witnesses  on  the  part  of  the  plaintiff 
prove  the  payment  of  tithe,  and  composition  for  tithe,  without  regard  to 
the  situation  of  the  lands,  whether  they  were  in  Mount  Ring,  or  in  tlie 
parish  at  large.    And  with  respect  to  tlie  moduses,  for  that  part  of  their 
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We  admit  that  the  plaintiff  is  entitled  generally ;  the       ^^^^' 
inquisition  speaks  only  in  general  terms,  as  to  his  right  to   Donnison 
tithes,    and   therefore,   carries  his  claim  no  farther  than  £lsley  and 


V. 
LEI 

Barton. 


occupation  which  does  not  lie  in  what  they  call  their  privileged  place,  the 
witnesses  do  not  prove  any  thing  like  it. 

Therefore,  in  point  of  fact,  there  seems  to  be  nothing  to  impeach  the 
evidence,  on  the  part  of  the  plaintiff,  that  tithes  were  paid  in  respect  of  all 
Uie  lands  occupied  by  the  defendants,  whether  lying  in  Mount  Ring  or 
not ;  the  farm  consisting  partly  of  one  description,  and  partly  of  another. 

Then  the  question  is,  what  have  these  defendants,  standing  as  they  do, 
under  the  Archbishop  of  York's  title,  for  they  have  no  other  than  the 
Archbishop  of  York  possessed — ^what  defence  have  they  to  set  up  against 
this  demand  ?  which  is  (sustained  by  a)*  positive  endowment,  and  a 
very  clear,  distinct,  and  explicit  one,  of  the  whole  tithes  throughout  the 
parish,  without  any  distinction  of  this  Moimt  Ring  at  all  from  the  other 
(parts),  and  not  resting  merely  upon  the  words  of  the  endowment,  but 
that  endowment  supported  by  the  subsequent  usage,  down,  almost,  to  the 
filing  of  the  present  bill.  It  is  difficult  to  say  upon  what  groimd  the 
defendants,  standing  in  the  place  of  the  archbishop,  can  put  their  case. — 
Their  case  is,  that  (the  vicarage)  was  (not)  endowed  of  (the  tithes)  of  this 
(district).  The  endowment  is  a  general  endowment  throughout  the  parish, 
without  any  exception  of  this  Mount  Ring.  They  have  not  stated  in 
what  right  they  have  derived  an  exemption  from  these  tithes.  They 
claim,  themselves,  to  be  rectors;  and  it  would  seem,  as  if  they  also 
claimed,  within  their  own  parish,  a  portion  of  tithes,  which  is  not  a  very 
usual  claim  to  be  made,  because  a  portion  of  tithes  is,  generally  speaking, 
a  portion  of  that  claimed,  and  received  by  some  other  person  than  the 
rector  or  the  parson  of  the  parish  in  which  the  tithes'arise ;  however,  so  it 
stands.  It  appears  that  their  lands  were,  all  of  them,  that  which  is  now 
called  Mount  Ring,  and  Mount  St.  John ;  and  this  Mount  Ring  certainly 
was  a  demesne  in  the  manor  of  this  hospital.  Now  what  more  can  they 
claim?  As  rectors,  they  are  not  entitled  to  these  tithes,  for,  strictly,  the 
rectory  consisted  of  nothing  but  the  great  tithes ;  that  is  manifest.  If  they 
would  lay  their  exemption  in  this  abbey,  they  have  not  stated  in  what 
manner  they  would  lay  it.  The  hospital  of  St.  John  of  Jerusalem  was 
capable  of  a  discharge  of  tithes.  That  is  clear,  for  they  were  one  of  the 
orders  of  templars  of  St.  John  of  Jerusalem,  who  were  one  of  the  orders 
capable  of  being  so  discharged.  If  there  was  any  ground  to  insist  upon 
that,  that  discharge,  it  is  well  known,  would  exempt  the  land  only  while 
in  the  occupation  of  those  in  that  order.    There  does  not  seem  to  be  any 


*  These,  and  the  other  words  incladed  In  parentheses  in  this  paragraph  do  not  occnr 
ia  the  original  note,  bnt  they  have  been  introduced,  as  appearing  necessary  to  make  the 
sense  perfect. 
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^^^^'       our  admission;  and  by  no  means  proves  his  right  to  tithes 
DoNNisoN    in  any  particular  estate  in   the  parish.     The   ministers 
Elsley  and  accounts  are  not  applicable,  because  we  now  say  that  the 
Barton,    lands  are  tithe  free.    There  is  not  one  instance  in  the  evi- 
dence of  par/fcu/ar  perception,  earlier  than  1816;  the  de- 
fendants have  now  cleared  up  the  point  relative  to  the 
supposed  payment,  in  respect  of  Mount  St.  John ;  and  as 
the  case  stands,  there  is  nothing  to  impeach  the  proof,  that 
tithes  had  never  been  paid  within  this  district. 

There  could  not  be  stronger  negative  evidence  than  the 
short  time  through  which  the  plaintiff  has  shewa  particular 
perception.  We  have  proved,  that  the  estate  belonged  to  the 
hospitallers  in  the  time  of  Ed.  III.,  and  that  no  tithes  have 
been  paid  for  it  as  far  back  as  it  is  possible  to  go.  That 
constitutes  a  sufficient  defence.  Evidence  of  possession  by 
the  order  before  the  time  of  legal  memory,  is  unnecessary. 
Lamprey  v.  Rooke  {a)  supports  the  proposition,  that  it  is 
enough  to  shew,  the  lands  were  part  of  the  possessions  of 
the  greater  monasteries,  and  non-payment  since  the  dissolu- 
tion :  that  note  of  the  case  is  borne  out  by  the  decree.  It 
is  also  unnecessary  to  explain  the  ground  of  the  discharge  : 
Nash  V.  Molitts.  (i). 

(a)  Ambler,  291.    (6)  Cro.  El.  206,  I  Eag.  &  Y.  100. 

ground  for  an  exemption  in  the  hands  of  their  successors.  It  rather 
seems  to  be  a  claim  of  exemption,  so  far  as  this  Mount  Ring  goes,  without 
any  ground  laid,  or  specified,  upon  which  that  claim  of  exemption  can  be 
founded.  There  is  not  the  smallest  notice  in  any  of  the  leases  of  the 
archbishop,  or  in  any  of  the  instruments  produced  to  shew  an  exemption, 
and  the  circumstance  of  the  vicar's  agents  and  receivers  having,  in  fact, 
collected  tithes,  as  well  within  as  without  this  Ring,  is  very  strong  evi- 
dence, with  nothing  to  oppose  it,  but  the  non-payment  of  the  tithes,  of 
the  vicar's  right  as  to  this,  as  well  as  to  the  other  parts  of  the  parish. 

Upon  the  whole,  we  are  of  opinion,  that  the  plaintiff  has  made  out  his 
title  to  our  satisfaction,  to  the  tithes  which  he  claims  from  these  de- 
fendants, through  the  whole  of  the  parish  where  they  occupy  lands,  vrith- 
out  any  distinction  of  that  part  which  was  called  Mount  St.  John  and 
Mount  Ring.  The  consequence  is,  there  must  be  a  decree  for  the  plain- 
tiff, for  the  tithes  he  demands,  with  the  costs  of  this  suit. 
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The  report  of  the  last  case  in  Leonard  (a)  is  more  directly       1824. 
in  favour  of  the  defendants,  because,  as  is  stated  in  the  note   j^^^^^ 
to  the  case,inGwyllim  (6),  it  appears  from  it,  the  evidence         v. 
in  the  cause  was  merely  that  of  dd  persons,  who  remem-     Barton. 
bered  the  time  of  the  monasteries;  and,  that,  the  lands  in 
question,  did  not  pay  tithes  then,  or  at  any  time  after- 
wards.   At  least,  there  is  sufficient  in  the  case  to  warrant 
the  direction  of  an  issue ;  ClaviU  v.  Oram  (c). 

The  defendant's  case  rests  upon  the  statute,  for  the  dis- 
solution of  the  knights  of  St.  John,  and  the  want  of  evi- 
dence of  perception. 


Jervis  replied. 


The  cause  stood  over  for  judgment. 


X.  C.  Baron.  In  this  case,  the  plaintiff  is  the  vicar,  and  November  1 1 . 
the  defendants  are  occupiers,  and  one  of  them  the  owner 
of  that  district  of  land  respecting  which,  the  question  in 
the  suit  arises.  The  right  of  the  plaintiff  to  all  the  tithes 
of  the  parish,  except  the  tithes  of  grain  and  hay,  which  are 
not  demanded,  is  admitted,  save  only  to  those  of  a  small 
district  called  Mount  St.  John,  and  sometimes  Mount 
Ring.  There  was  a  time,  when  the  claim  of  the  vicar  to 
the  whole  of  the  small  tithes  of  the  parish  was  resisted,  not 
only  on  the  ground  of  an  exemption  for  Mount  St.  John, 
but  on  account  of  certain  parochial  moduses,  set  up  for 
certain  titheable  matters.  These  claims,  on  the  part  of  the 
occupiers,  occasioned  a  former  suit,  in  which,  the  vicar  was 
successful.  He  obtained  a  general  decree,  which  not  only 
negatived  the  moduses,  but  also  negatived  the  exemptiouj 

(a)  1  Leon.  240.    (6)  1  Gwyl.  161,  n.    (c)  3  Gwyl.  1353. 

c2 
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1824.       for  the  district  of  Mount  St.  John,  and  the  defendants 

DoNNisoN    ^quiesced  in  that  decree,  so  far  as  respected  the  moduses ; 

"•         but,  in  this  suit,  they  contest  it,  so  far  as  it  respects  the  ex- 

Barton.      emption  claimed  for  Mount  St.  John;  and  the  question 

here   is,   as  to  this  exemption  only.     Now  the  onus  of 

making  out  the  exemption  lies  on  the  defendants,  who 

insist  on  the  benefit  of  it.  The  exemption  is  claimed  for  the 

lands  in  question,  as  having  been  parcel  of  the  possessions 

of  the  hospital,  or  priory,  of  St.  John  of  Jerusalem,  at  the 

time  of  the  dissolution  of  that  order. 

This  body  was  not  dissolved  by  the  statute  of  the  31 
Hen.  VIII.,  (a)  but  by  the  statute  of  the  32  Hen.  VIII.  (*) 
It  is,  however,  assumed,  and  rightly  assumed,  in  the  argu- 
ment, that  the  question  is  the  same  as  if  this  monastery, 
or  priory,  had  been  dissolved  by  the  31  Hen.  VIII. — ^That 
seems  to  be  decided,  and  not  doubted. 

In  the  former  cause,  the  claim  of  the  vicar  to  the  tithes 
of  this  district  was  resisted,  as  it  is  now,  but  not  precisely 
on  the  same  grounds. — In  that  cause,  the  resistance  was 
not  made  on  the  ground  of  the  non  decimando  by  virtue 
of  the  statute,  but  of  a  right  in  the  former  owners  of  the 
estate  to  the  tithes  in  question,  which  right,  became  vested 
in  the  crown,  and  was  preserved  in  the  grant  by  the  crown, 
to  those,  under  whom  the  present  owner  claims  title.  This 
right  they  certainly  had  to  the  tithes  of  com  and  hay  over 
the  whole  parish.  And  it  was  insisted,  that  they  were  en- 
titled, in  like  manner,  to  the  small  tithes  of  this  particular 
district.  In  that  defence,  the  defendants  failed  entirely ; 
they  shewed  nothing  like  a  grant  of  the  small  tithes. 
There  were  strong  circumstances  which  went  to  negative 
any  such  grant.  Even  the  evidence  of  usage,  as  it  appeared 
on  the  depositions  in  that  cause,  would  have  led  any  man 
to  the  conclusion,  that,  the  small  tithes  in  this  district  had 
been  rendered  actually,  and  without  dispute,  to  the  vicar, 

(fl)  c.  13.  (b)  c.  24. 
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and  his  predecessors.    There  was,  in  consequence,  in  that       1824. 
cause,  a  general  decree  against  the  defendants.     In  this    donnwon 
cause,  the  moduses  are  abandoned,  the  non  decimando  is  not    „    ^'      . 

Llsley  aDd 

abandoned,  but  it  is  presented  to  the  Court  in  a  different  Barton. 
aspect.  It  is  no  longer  a  claim  for  the  small  tithes  of  this 
district,  under  a  grant,  or  a  supposed  grant,  but  it  is  a 
claim  of  exemption  under  the  statute,  which  is  to  be  sup- 
ported in  the  same  way  that  such  a  claim  usually  is  sup- 
ported. That  is  the  point  to  be  disposed  of,  in  the  present 
cause. 

I  think  myself  bound  to  assume,  that  the  possessions  of 
the  priory  of  St.  John  of  Jerusalem  might  have  been  dis- 
charged of  tithes :  this  seems,  at  one  time,  to  have  been 
doubted ;  but,  it  is  so  laid  down  by  Chief  Baron  Thomson 
in  the  last  cause,  and  appears  to  be  admitted  in  argument 
in  this,  and  I  think  rightly  admitted.  I  also  conceive, 
that  the  lands  in  question  were,  at  the  time  of  the  dissolu- 
tion, part  of  the  possessions  of  that  priory.  The  plaintiff's 
counsel  did  not  think  it  worth  their  while  to  contend,  that 
they  were  not. 

The  quantity  of  land,  described  in  the  evidence,  extends 
to  two  hundred  and  seventy-four  acres,  or  thereabouts.  A 
map  was  produced,  and  a  sufficient  number  of  witnesses 
spoke  authentically  to  the  district  marked  upon  it,  and  now 
known  by  the  name  of  Mount  St.  John,  and  stated  it  to 
have  been  known  by  that  name,  during  their  respective 
memories. 

The  minister's  account  in  the  33  Hen.  VIII.,  the  first 
year  after  the  dissolution,  specifies  a  much  smaller  quan- 
tity, I  think  only  about  ninety,  or  one  hundred  acres, 
and  all  of  it  as  being  in  the  possession  of  Richard  Brooke, 
the  former  master.  But  the  grant  to  the  archbishop  of 
York,  from  whom  the  defendant  Ebley  deduces  his  title, 
specifies  many  other  lands  as  being  in  the  possession  of 
the  priory,  and  grants  them  as  such;  which  many  other 
lands,  granted  as  such,  appear  not  to  have  been  in  the  pos- 
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1824.       sesssion  of  Richard  Brooke.    I  can  discover  the  identity  of 

DoNNisoN    some  of  the  lands  not  described  as  being  in  the  possession 

_     ••      ,   of  Richard  Brooke,  with  parts  of  the  district  of  Mount  St. 

Elslby  and  \  ^ 

Barton.  John,  from  the  similarity  of  the  names,  even  at  this  day ; 
and,  on  the  whole,  I  see  no  reason,  from  this  ancient  instru- 
ment, to  doubt  the  accuracy  of  these  witnesses,  who  repre- 
sent the  district,  as  laid  down  in  the  map,  by  the  name  of 
Mount  St.  John,  to  be  part  of  the  ancient  possessions  of 
the  priory,  provided  the  subsequent  and  modem  usage, 
sufficiently  connected  it  with  the  priory.  In  truth,  no 
point  was  made  in  the  argument  on  any  supposed  deficiency 
of  evidence  on  this  head ;  therefore,  I  will  also  assume,  that 
«  that  has  been  made  out  on  the  part  of  the  defendant. 
There  are,  however,  several  points  remaining,  some  of 
which,  are  not  without  difficulty.  The  first  in  order,  is  the 
feet  of  non-payment.  Without  this,  the  defendieaits  have 
nothing  to  stand  upon  in  any  view  of  the  case.  This  point 
is  put  distinctly  in  issue.  In  this  cause,  the  plaintiff  has 
given  no  evidence  whatever  to  prove  the  perception  of  tithes 
in  this  district,  previous  to  the  decree  in  1816 ;  in  the  last  he 
did  so — ^that  is,  he  proved  that  tithes  were  paid  by  persons 
who  occupied  lands  in  this  district,  without  any  distinction 
being  made  between  this  district  and  its  neighbourhood. 
All  the  evidence  of  usage,  now  establishes  a  non-payment 
for  Mount  St.  John.  There  is  some,  and  being  unanswered, 
sufficient  evidence  to  shew,  that  the  persons  respecting 
whom  this  evidence  was  given,  held  lands  out  of  this  dis- 
trict, as  well  as  within  it;  and  that  the  payments  actually 
made,  were  made  in  respect  of  the  lands  out  of  the  district 
only.,  I  entertain  no  doubt  upon  the  evidence  in  this  cause, 
that  until  after  the  decision  in  1816,  no  small  tithes  what- 
ever were  distinctly  paid  for  lands  within  this  district. 
Now,  I  have  to  consider,  whether  this  claim  under 
this  priory  will  protect  lands,  when  they  are  not  in  the  oc- 
cupation and  manurance  of  the  owner.  The  defendant 
Ehley  has  some  ground  to  call  himself  the  owner;    the 
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Other  defendant  has  none.  The  hospitallers  had  a  right  to  ^^2^* 
be  discharged  by  their  order  alone,  as  to  the  lands  in  their  Donnisok 
own  manurance.  But,  where  a  discharge  has  been  in-  ^  ^'  a 
sisted  upon,  on  account  of  the  lands  having  been  part  of  fiARTON. 
the  possessions  of  one  of  the  privileged  orders,  it  has  com-- 
monly  been  contended,  that  such  exemption  is  confined  to 
the  case  of  the  land  being  in  the  manurance  of  the  order. 
It  seeihs,  however,  laid  down,  that  these  privileged  orders 
were  like  every  other  order,  or  individual,  capable  of  being 
discharged  by  a  real  composition,  or  by  prescription.  This 
seems  to  me  to  be  a  just  opinion.  They  were  privileged 
orders,  and  their  privilege  could  not  deprive  them  of  a  right 
which  they  had  in  common  with  all  other  persons,  accord- 
ing to  law ;  otherwise  that,  which  was  called  a  privilege, 
would  have  been  a  disqualification — would  have  been  an 
injury  to  them,  and  not  an  advantage.  I  concur,  there- 
fore, in  the  principle  of  the  case,  {a)  on  this  subject,  cited 
by  Mr.  Toller,  in  which  tiie  Court  held,  that  the  lessee  of 
lands,  which  had  belonged  to  one  of  the  privileged  orders, 
might,  by  law,  defend  himself  against  the  payment  of 
titlhes,  just  as  he  might  have  done,  if  they  had  be- 
longied  to  an  order  that  was  not  privileged.  If  the  evi- 
dence as  to  the  non-payment  had  been,  that  the  lands  paid 
when  diey  were  tet,  but  did  not  pay  when  they  were  in  the 
hands  of  the  owner,  it  would  shew,  clearly,  of  what  nature, 
and  character,  the  discharge  was.  But,  on  the  other  hand, 
if  it  appears  that  the  lands  had  not  paid  imder  any  circum- 
stances, it  seems  impossible  to  resist  the  conclusion,  that 
the  discharge,  (if  well  founded),  was  not  grounded  on  the 
privilege  of  the  order  only,  but  on  some  more  extensive 
foundation. 

It  appears  to  me,  upon  the  evidence  altogether,  that  un- 
til die  decree  in  the  former  cause,  no  tithes  in  kind,  nor 


(a)  'this,  it  is  presumed,  is  Ingram  v<  Thackstone,  Gwyl.  819.     See 
ToUerU  Law  of  Tithes,  2d.  ed.,  177. 
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1824.        money  payments  in  lien  of  tithes,  were  rendered  for  this 
Do.vNisoN     district,  even  in  the  hands  of  tenants.    That  fact  is  dis- 
^'         tincdy  in  issue  in  the  pleadings,  and  there  is  no  evidence, 
B A  BTON.     as  it  seems  to  me»  up  to  the  time  of  the  last  cause,  to  shew  that 
tithes  were  paid,  and  much  evidence  to  shew  that  they 
were  not  paid.    There  was  much  evidence  read  as  to  re- 
putation, and  the  conversations  of  deceased  parishioners. 
This  evidence  was  objected  to ;  it  was,  however,  read  de 
bene  esse. 

The  objection  was,  that  reputation  was  not  evidence  in 
a  question  of  private  right,  and  this  is  a  question  of  private 
right.  I  do  not  know  that  it  ought  to  make  any  difference 
in  the  result,  if  this  evidence  was  rejected,  as  in  that  case, 
the  want  of  such  evidence  would  raise  no  presumption 
whatever  against  the  defendants ;  and,  as  they  had  proved 
the  usage  as  far  back  as  living  memory  goes,  and  failed  in 
carrying  it  further,  only  because  the  rule  of  law  prevented 
them,  it  seems  to  me  that  their  case  is  as  strong  without  it 
as  it  would  be  with  it.  •  I  consider,  therefore,  the  case  of  the 
defendants,  as  made  out  on  this  record,  so  far  as  the  usage 
goes  for  a  long  time  back.  As  the  case  of  the  defendants 
rests  on  the  hypothesis,  that  the  lands  were  discharged  in 
the  hands  of  the  priory  by  prescription,  it  has  been  said 
they  ought  to  have  shewn  that  the  lands  were  in  the  hands 
of  the  priory  at  the  time  of  memory.  If  actual  evidence 
of  this  is  necessary,  the  defendants  must  fail,  for  they  have 
not  produced  it.  But  the  question  is,  whether  the  usage 
which  cannot,  in  that  event,  be  legally  accounted  for,  ex- 
cept upon  the  hypothesis  of  such  a  discharge,  would  not, 
in  the  mere  absence  of  all  conflicting  testimony,  be  suflScient 
evidence  from  which  to  infer  it.  There  appears,  I  think, 
to  have  been  a  difference  of  opinion  upon  this  subject,  but 
it  seems  to  me  that  the  better  opinion  is,  that  the  usage 
which  has  prevailed,  in  fact,  is  a  primA  facie  case,  from 
which  to  infer  such  a  prescription.  Although  all  the 
modem  usage  appears  on  this  record  to  be  in  favour  of  the 
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defendants;  there  is  one  document  which  affords  strong  1824. 
evidence  to  shew  that  this  usage  grew  up  from  some  unex-  Donnison 
plained  cause  after  the  time  of  memory ;  and,  if  it  does,  ^  ^'  . 
then  it  has  the  effect  of  overturning  the  prim&  facte  case  of  Barton. 
the  defendants,  and  prevents  the  conclusion  which/ upon 
all  the  points,  might  otherwise  have  been  drawn  from  the 
evidence,  or  the  other  circumstances  in  the  cause.  The 
counsel  will  be  aware  that  I  am  adverting  to  the  inquisi- 
tion of  1314.  It  appears  to  be  an  instrument  coming  from 
the  Archbishop  of  York's  registry,  under  whom  the  de- 
fendant EUley  claims.  In  the  year  1314,  a  mandate  issued 
from  the  then  archbishop,  addressed  to  one  of  his  officers, 
called  a  sequestrator  of  the  archdeaconry,  in  which  this 
Uving  is  situated,  directing  him  to  go  personally  to  the 
church  of  this  parish,  and  there,  by  trusty  men  of  the 
parish,  by  whom  the  truth  might  be  best  known,  to  inquire 
of  what  profits  this  vicarage,  which  was  then  vacant,  con- 
sisted, and  what  profits  the  last  vicar  and  his  predecessors 
had  actually  received.  The  return  to  this  mandate  states; 
that  the  sequestrator  had  gone  personally  to  the  church, 
and  by  trusty  and  wise  men  of  the  parish,  made  due  and 
diligent  inquiry ;  and  then  he  certifies  the  various  emolu- 
ments of  this  vicarage ;  and,  among  other  things,  that  the 
vicar  ought  to  receive  the  tithes  of  wool  and  lambs  of  the 
whole  parish,  which  he  states  to  be  worth,  one  year  with 
another,  an  hundred  shillings.  He  further  certifies,  that 
the  said  vicar  ought  to  receive  all  other  tithes  to  the  said 
church,  in  any  way  belonging,  excepting  only  the  tithes  of 
com  and  the  tithes  of  hay,  which  the  master  and  brethren 
of  the  hospital  receive  as  rectors.  Then  he  states  as  a  fact, 
that  all  the  vicars  have,  ever  since  the  time  of  the  ordina- 
tion of  the  vicarage,  received  all  other  tithes  peaceably,  and 
do  so  at  this  present  time ;  but,  that  they  are  bound  to 
give  their  tithes  of  corn  and  hay  to  the  monastery. 

The  whole  terms  of  this  instrument  shew,  that  it  was 
minutely  and  attentively  considered ;  and  it  is  impossible 
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1824.       to  conceive,  that,  if  an  entire  exemption  existed  at  that 
DoNNisoN    ^°^^  ^^^  ^^^^  ^  considerable  district  as  that  called  Mount 
V-  St.  John,  consisting  of  two  hundred  and  serenty-fonr  acres. 

Barton,  it  should  not  have  been  mentioned.  And  I  do  not  know  how, 
in  the  face  of  this  instrument,  to  infer,  that  at  die  date  of 
it,  the  vicar  received  no  tithes  ftook  so  material  a  portion  of 
this  parish,  without  a  single  notice  in  any  ancient  instru- 
ment of  any  such  exemption ;  without  any  one  circumstance, 
except  the  fact  of  non-payment.  I  think  I  cannot  do  so, 
and  for  that  reason,  I  must  decree  an  account  of  die  tithes, 
.  according  to  the  prayer  of  this  bill. 

I  will  add  to  what  I  have  stated,  this  circumstance  only, 
that  the  judgment  of  Chief  Baron  Tkomtom,  and  die 
Court  of  Exchequer,  in  the  foimer  cause,  appears  to  me  to 
be  an  authority  binding  me,  if  it  were  necessaiy ;  that  is, 
if  I  wanted  any  authority,  on  the  last  pait  of  the  subject, 
I  mean  as  to  the  efiect  of  this  instnmMiit,  and  as  to 
its  bdng  evidence  on  the  fact,  whether  tidies  were, 
or  were  not,  rendered  to  the  vicar  at  that  time.  Be- 
cause, as  part  of  the  question  then  to  be  decided,  and  as 
material  to  it,  my  Lard  Chief  Barom  Thomson  considers 
the  question,  whether  at  the  time  of  the  inquisition,  these 
tithes  were*  or  were  not.  paid  to  die  vicar :  and,  he  deduces 
his  judgment  from  the  circumstance,  of  which,  he  con- 
chuiod,  ho  coukl  entertain  no  doubt,  that  these  tithes  were 
fir /tH*h%.  paid  at  that  period.  And  that  fiict  was  a  veiy  im- 
|Htii)uit  AUH^-or  to  the  case^  in  the  manner  in  which  it  was 
I  lion  Imniftht  ftHiK'aivi;  and  a  still  more  important,  and 
0()iinUy  docini^-o  ans^Tr  to  it.  in  the  aspect  in  which  it  is 
now  p)twontod« 

With  rc««(|MH't  h%  an  is9x^«  as  there  is  nothing  to  be  tried 
but  xiit  olivet  of  x\u%  instr>nnont.  1  think  that  wt  are  as 
likttly  K>  put  »n  aivumto  coiwtrworion  on  it  as  a  jury,  and 
tUut  Umt  Mttt^pi  to  t*>o  l\mit.  If  there  were  any  other 
oviilmior  ui  Uio  fai  I  o(  |%iiywont  hc^V  the  ccmstroction  of 
Uii*  uki  papm.  it  uiijvht  ha\v  hoo^i  matter  for  a  jury. 
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Decree  an  account  of  tithes  of  titheable  matters,  had 
by  the  defendants  on  their  lands,  in  their  respective  occu- 
pations, for  six  years  before  the  filing  of  the  bill,  with  costs. 
Dismiss  the  bill  as  to  the  further  demand  of  tithes  made  by 
the  bill,  with  costs. 


27 


1834. 


DONNISON 
V. 

Elsley  and 
Barton. 


GRAY'S  INN  HALL, 

(Before  the  Lord  Chief  Baron,  Mr,  Baron  Graham,  atid  ^   *824. 

Mr.  Baron  Huuock)  (a). 


The  King  v.  Hankins. 

lilCHARDS,  G.  moved  to  discharge  the  recognizance  of    This  court 
this  individual,  upon  a  petition  made  by  him,  (verified  by  jurisdiction 

affidavit,)  which  disclosed  the  following  case.    The  peti-  ^^^^^  ^n^^t 

X.  AV.  u       A  '  •  ^    *k    1  •    the4Geo.III. 

tioner  had  become  bound  m  a  recognizance  to  the  king,  in  c.  lo,  or  the 

the  sum  of  £20.,  before  a  justice  of  the  peace  for  the  county  ^^^i"*?  ^t 

•*  \  •'  of  pnvy  seal, 

of  Gloucester,  in  May  last,  upon  condition  to  appear  at  the  (whereby  it  is 
Midsummer  Quarter  sessions,  in  the  following  July,  in  order  dSdbar^m^ 
to  prefer  a  bill  of  indictment  against  one  Da/Jy,  a  labourer,  tigate,orcom- 
for  feloniously  stealing  a  stack,  or  bag,  the  property  of  the  fciures  °or 
petitioner.    Not  having  received  the  notice  from  the  ma-  penalties  es- 

°  treated  into  it 

from  other 
(a)  During  these  sittings  Mr.  B.  Garrow  was  attending  the  gaol  courts,)  over 

delivery,  on  the  home  circuit.  recognizances 

forfeited  ajt 
Quarter  sessions,  whereof  the  yearly  duplicate,  or  certificate,  required  by  the  14th  sec- 
tion of  the  3  Geo.  IV.  c.  46.,  has  been  (klivered  into  the  Court. 

Therefore,  where  a  recognizance  for  appearing,  and  preferring  an  indictment  at  a 
Court  of  Quarter  sessions  had  been  forfeited,  and  certified  into  this  Court ;  and  the  for- 
feiture had  been  levied  by  the  sherifi*  of  the  county,  pursuant  to  the  3  Geo.  IV.,  c.  46 ; 
the  court  held,  they  were  not  authorized  to  order  the  discharge  of  the  recognizance, 
although  the  justice  of  peace,  before  whom  the  recognizance  had  been  taken,  did  not 
comply  ¥dth  the  4th  section  of  the  statute,  by  giving  the  party  bound  a  written  or  printed 
notice  of  the  time  and  place  at  which  the  sessions  were  to  be  holden ;  and  the  party  had 
applied  for  relief  at  the  ensuing  Quarter  sessions,  which  was  refused. 

The  Court  still  has  jurisdiction  over  penalties,  forfeitures,  &c.  occurring  at  assizes. 
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^^^  ^  gktnteydirectedby  the  sutnte  3Geo.IV.c.  46.&.4,lieiras 
DOl  apprized  when  the  sessioos  weie  hoMen,  and  theiefofe 
did  not  appear  to  prosecnte.  The  ieoos:nizance  was  in  con- 
sequence  forfeited,  (and  was4;r«/crf  to  haTe  been  estieatied ;) 
and  the  sheriff  of  the  coonty,  in  puisoance  of  the  second 
section  of  the  statute  mentioned,  had  leried  the  £20.  Daily 
had  been  conricted  at  the  Midsummer  sessions,  on  another 
diaige  of  felony,  and  a  pitobahility  was  suggested  that  he 
wonld  not  haTe  been  tried  on  HmKtims'  indictment  if  it  had 
been  prtderred.  It  was  also  stated,  thai,  it  was  the  peti- 
tioner's filU  intention  to  haTe  appeared,  and  piosecated,  if 
he  had  been  informed  of  the  time  of  the  holding  of  the 
sessions ;  that  he  had  appealed  to  the  magistratess  assembled 
at  the  last  Goieral  Qnaittf  sessions,  to  onler  the  discharge 
of  the  recognizance,  as  that  court  had  been  empowered 
to  do,  by  Tirtoe  of  the  said  act,  (a)  but  that  they  refused  to 
make  such  oider.  The  petitioner  therefore,  prayed  for 
relief  in  the  piemises,  according  to  the  piOTisions  of  the 
act  4  Cieo.  Ill,  c.  10,  intitnled  '*  an  Act  for  the  moie  easy 
discharge  of  reoognizuiGe,  estreated  into  his  majestyV 
Court  of  Exchequer.*^ 

A  document,  purportii^  to  be  a  constat  of  the  estneat  of 
the  recognizance,  finoai  the  Midsummer  Qurter  sessions, 
was  produced;  and  it  was  submitted,  that,  as  the  magis- 
trate had  not  complied  with  the  prorisions  of  the  3  Geck 
IV.  c.  46,  s.  4,  by  giTing  the  requisite  notice  to  the  p^ti- 
tioner :  this  was  a  fit  case  for  the  interference  of  the  Coun, 
under  the  powers  Tested  in  them  by  the  4  Cieo.  III.  c.  lo. 

HcLLOCKB.obserred,  that  the  statute  3  Geo.  IV.c.4o. 
haTing  required,  (sections  5  and  6^)  i^>plications  for  nelief  in 
these  cases  to  be  made  to,  and  determined  br  the  General, 
or  Quarter  sessions :  it  was  questionable,  whether  that  was 
not  MNP  the  sole  jurisdiction  for  that  purpose^  and  whether 
this  Court  could  interfere  at  aU  in  a  matter  of  this  nature. 
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Graham  6.  said  he  did  not  know  whether  the  act  took       1824. 
away  the  ancient,  and  original  jurisdiction  of  the  Court;     jheKiNo 
and  whether  this  Court  mi&'ht  not  still  afford  relief,   if  a     ,,  ^* 

.  Uaneins. 

strong  case  for  its  interposition  were  made  out. 

5i>  W.  Owen  (Amicus  Curia)  mentioned  Fellow's  case, 
(a)  as  a  determination  in  point;  and  the  Chief  Baron  in-' 
quired  into  the  circumstances  of  it :  but,  the  recent  statute 
referred  to  not  having  been  in  the  Court,  the  application 
was  directed  to  stand  over,  that  it  might  be  produced,  and 
discussed. 

HuLLOcK  6.  in  allusion  to  Fellow's  case,  remarked,  J^f«»»6fr  1 5. 
that  the  3  Geo.  IV.  c.  46,  applied  to  all  recognizances,  for- 
feited before  justices  of  the  peace,  or  at  sessions,  as  well 
those  relating  to  bastardy  as  others. 

Richards,  on  this  day,  renewed  the  motion,  supporting  i6. 

it  by  his  former  argument,  and  that  made  use  of  in  Fellow's 
case;  and  also  relying  on  the  standing  writ  of  privy  seal, 
{b)  empowering  the  barons  to  discharge,  mitigate,  or  com- 
pound, forfeitures,  or  penalties,  estreated  into  the  Court  of 
Exchequer  from  any  other  court ;  and  on  the  1 1th  section 
of  the  3  Geo.  IV.,  (c)  which  he  produced  and  read,  stating 
that  the  forfeiture  had  been  paid  into  this  Court  (d). 

HuLLocK  B.  Mr.  Richards,  this  is  the  diflSculty  you 
have  to  contend  with ;  you  must  shew  that  this  recogni- 
zance has  been  estreated  into  this  Court  under  the  act  of 

(fl)  M*Clel.  Rep.  111.  (6)  See  M'Clel.  Rep.  579. 

(c)  The  object  of  this  section  appears  to  have  been  the  preservation  of 
the  rights  of  such  parties  as  were  previously  entitled  to  any  fines,  or 
forfeitures,  when  paid  into  the  Exchequer.     See  section  14,  adfinem, 

(<0  The  sheriff  of  Gloucester's  apposal  for  1 824,  at  the  Lord  Treasurer's 
Remembrancer's  Office,  is  dated  January  28th,  1825;  and  it  is  not  clear, 
how  the  money  levied  could  have  been  paid  into  the  Exchequer,  pre- 
viously. 


V. 

Hankins. 
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1824.  parliament,  and  the  privy  seal.  The  course  pointed  out  by 
The  Kino  ^^  late  act  is,  that  a  roll  of  all  fines,  &c.  imposed,  or  forfeited^ 
at  each  General,  or  Quarter  sessions,  is  to  be  issued  by  the 
clerk  of  the  peace,  or  the  town  clerk,  to  the  sheriff,  or  other 
officer,  with  a  writ  of  distringas  and  capias,  or  fieri  facias 
and  capias:  and  the  sheriff,  or  other  officer,  is  immediately 
to  levy  the  fines,  &c.  on  the  goods  and  chattels  of  the 
several  persons  liable  to  the  process ;  or,  if  he  cannot  do  so, 
to  take  their  bodies  into  custody,  and  commit  them  to  gaol, 
until  the  next  General,  or  Quarter  sessions.  If  the  party 
have  cause  of  complaint,  his  remedy  is  distinctly  prescribed 
by  the  statute,  (sections  5  and  6).  He  may  either  give 
security  to  the  sherifTfor  his  appearance  at  the  next  General, 
or  Quarter  sessions,  to  abide  the  decision  of  that  Court,  and 
to  pay  the  forfeiture,  &c.,  or  remain  in  custody  in  the 
interim,  and  afterwards  appeal :  "  and,  the  Court  of  Gene- 
ral or  Quarter  sessions,  before  whom,  any  person  so  com- 
mitted to  gaol,  or  bound  to  appear,  shall  be  brought,  is 
thereby  authorized  and  required  to  inquire  into  the  circum- 
stances of  the  case ;  and  shall,  at  its  discretion,  be  empowered  to 
order  the  discharge  cf  the  whole  of  the  forfeited  recognizance, 
Sfc,  or  any  part  thereof"  *  The  8th  section  of  the  statute 
enacts,  that  the  sheriff  shall  return  the  ivrit  at  the  ensuing 
General,  or  Quarter  sessions,  and  state,  on  the  back  of  the 
roll,  what  shall  have  been  done  in  the  execution  of  such 
process ;  and  that  that  return,  together  with  a  duplicate  of 
the  roll  of  fines,  &c.  at  the  preceding  Quarter  sessions, 
shall  be  tramsmitted  by  the  clerk  of  the  peace  to  the  Lords 
Commissioners  of  his  Majesty's  Treasury.  The  4  Geo.  IV., 
c.  37,  goes  still  farther,  because  it  requires  the  sheriff 
(section  4,)  to  make  up  annually,  and  immediately  after  the 
expiration  of  the  year  for  which  he  shall  act,  an  account  in 
writing  of  all  persons  incurring  fines,  &c.,  which  he  has 
been  required  to  levy ;  which  account  he  is  to  return  to  the 
treasury  to  be  inspected,  and  checked,  and  when  checked,  it 
is  to  be  transmitted  into  this  Court.    This  recognizance. 
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therefore,  ought  to  have  been  returned  into  the  treasury  in  1824. 
the  first  instance,  and  this  document,  properly  speaking,  is  ^^^  j^^^^^,^ 
not  an  estreat,  but  a  duplicate.  There  would  be  an  incon-  ,,  ^• 
gruity  in  the  recent  statutes  contemplating  the  continuance 
of  its  former  jurisdiction  in  this  Court,  after  directing  an 
appeal  to  the  sessions — a  transmission  by  the  clerk  of  the 
peace  to  the  treasury,  of  the  sheriff's  return  to  the  writ, 
together  with  a  duplicate  of  the  fines,  &c.  imposed  at  each 
sessions,  and  an  annual  account  to  be  rendered  by  the 
sheriff  to  the  treasury,  of  all  persons  on  whom  he  has  been 
called  upon  to  levy  fines,  &c.,  during  the  year  of  his  acting, 
in  order  to  be  checked,  and  when  checked,  and  approved, 
to  be  transmitted  into  this  Court.  The  Court  possesses  no 
jurisdiction  under  the  privy  seal,  except  with  regard  to  re- 
cognizances estreated.  If,  as  is  stated,  the  money  has  been 
paid  into  this  Court,  then  transiit  in  rem  judicatam.  It 
appears  to  me,  that  the  Court  has  no  jurisdiction  over 
this  case.  The  Court  still  has  jurisdiction  over  cases 
occurring  at  assizes. 

The  rest  of  the  Court  concurring,  the  order  was 

Kefused.  (a) 

(a)  Since  the  time  of  this  determination,  the  principle  involved  in  it  has 
been  repeatedly  brought  under  the  consideration  of  the  Court  by  similar 
applications ;  but  no  instance  is  recollected  of  its  being  deviated  from,  in 
any  case  known  to  fall  within  the  two  recent  statutes.  However,  among 
the  discussions  of  this  subject  which  have  taken  place,  the  reporter 
is  not  aware  that  the  statute  33  Hen.  VHI.  c.  39,  has  been  referred 
to  as  bearing  on  it,  although  C.  B.  Gilbert  (Treat,  on  Excheq.  p.  191.) 
lays  it  down,  that  by  it,  the  ''  Court  of  Exchequer  have  power  to  disdutrge 
.all  debts  and  duties  due  to  the  king,  upon  any  equity  disclosed,  and  it  is  by 
virtue  of  this  act  that  they  discharge  recognizances,'*  The  part  of  the 
statute,  in  which  these  provisions  are  contained,  is  not  specified,  but  it  is 
probably  the  79th  section.  By  that  section,  it  is  enacted,  *'that  if  any 
person,  or  persons,  of  whom  any  such  debt,  or  duty  is,  or,  at  any  time 
thereafter  shall  be  demanded,  or  required,  allege,  plead,  declare,  or 
shew,  in  any  of  the  said  Courts,''  (of  which  the  Exchequer  is  one)  ''good, 


32  CASES  IN  THE  EXCHEQUER, 

1824.  perfect y  and  tuffiaenty  cmae,  ami  matter  in  Uno,  reason  or  good  consdenctf 
Vi^^/^fc^  in  bar,  or  discharge  of  the  said  debt,  or  duty ;  or  why  any  such  person. 
The  Kikg  ^^  persons,  ought  not  to  be  charged,  or  chargeable  with  the  same ;  and 
H4«ii.».  (>>' *<-^  caute  or  matter  so  aUeged,  pleaded,  declared,  or  shewed  «#- 
cientfy  proved  in  such  one  of  the  said  Courts,  as  he  or  they  shall  be  im- 
pleaded, sued,  vexed,  or  troubled,  for  the  same;  that  then  the  said 
Courts,  and  every  of  them,  shall  have  full  power  and  authority  to  accept, 
adjudge,  and  allow  on  the  same  proof,  and  wholly  and  clearly  to  acquitf 
andditcharge  all,  and  every  person,  or  persons,  that  shall  be  so  impleaded, 
sued,  vexed,  or  troubled,  for  the  same ;  any  thing  in  this  present  act, 
before  mentioned,  to  the  contrary,  notwithstanding/'  It  is  obvious,  that 
this  clause  does  not  apply  to  the  case,  which  has  given  occasion  for  these 
observations,  from  the  terms  **  debts  or  duties,*  in  the  passage  from  C.  B. 
Gilbert's  work,  and  from  the  words  in  the  beginning  of  the  clause,  viz. 
''that,  if  any  person  or  persons,  of  whom  any  such  debt  or  duty  is,  or  at 
any  time  thereafter,  shall  be  demanded,  or  required,  4rc.  ;*'  because  the  sum 
forfeited  in  this  instance,  was  not  a  debt,  or  duty,  demandable  of  the 
applicant  at  the  time  of  application  to  the  Coiirt,  it  having  been 
previously  levied  by  the  sheriff,  and  either  paid  into  the  Court,  or 
retained  in  his  hands.  It  seems  also  to  be  a  consequence  of  the 
following  words  in  the  clause,  viz.  ''and  the  same  cause,  or  matter  so  al- 
leged, &c.  in  such  one  of  the  said  Courts,  as  he  or  they  shall  be  impleaded 
sued,  vexed,  or  troubled,  for  the  same ;  "  that  the  clause  is  inapplicable, 
in  the  present  state  of  the  law,  to  a  case  where  the  forfeiture  has  not  been 
levied;  but  there  is  an  existing  debt,  or  duty,  due  to  the  king,  by  the 
applicant.  It  does  not  appear  to  have  been  the  intention  of  the  legisla- 
ture, by  the  3  Geo.  IV.,  that  the  Court  of  Exchequer  should  retain  its 
former  power  of  proceeding  against  parties  accountable  to  the  king,  con- 
currently with  the  sessions :  the  only  provision,  which  that  statute  con- 
tains, for  the  certifying  of  fines,  &c.  into  that  Court,  being  stated  to  be 
to  the  intent,  that  the  sheriffs,  on  their  apposals  therein,  may  be  charged 
in  their  accounts,  with  the  monies,  levied  and  received  by  them,  re- 
spectively ;  and,  that  all  parties  entitled  to  any  such  fines,  &c.  may  be  at 
liberty  to  claim  the  same  before  the  foreign  apposer.  This  view  of  the 
subject  is  strengthened  by  the  4  Geo.  IV.,  the  first  section  of  which  em- 
powers the  Court  of  Sessions  to  continue  their  process  from  sessions  to 
sessions  till  it  shall  be  duly  ascertained,  to  the  satisfaction  of  the  com- 
missioners of  the  treasury,  that  the  party  in  default  has  not  any  goods,  or 
chattels,  lands,  or  tenements,  on  which  a  levy  can  be  made ;  and  that 
he  is  not  to  be  found,  or  that  his  body  cannot  be  lodged  in  any  of  his 
majesty's  gaols.  This  enactment  seems  intended  to  transfer  the  duty  of 
levying  forfeitures  on  recognizances,  &c.,  which  take  place  before  justices 
of  peace,  or  General  or  Quarter  sessions,  from  the  Exchequer  to  the 
Courts  of  Sessions  exclusively.  The  party  in  default,  therefore,  not  being 
now  to  be  "  impleaded,  sued,  vexed,  or  troubled,**  for  the  debt  in  the 
Exchequer,  that  Court  cannot  have  authority  under  the  33  Hen.  VIII., 
c.  39,  s.  79,  to  discharge  him. 
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The  first  section  of  the  4  Geo.  IV.  is  apparently  decisive  against  the         1824. 
jurisdiction  of  the  Exchequer  over  the  class  of  cases  at  present  in  ques-       >^^y.-^-/ 
tion.     It  authorizes  and  requires  the  justices,  at  any  subsequent  General     The  King. 
or  Quarter  sessions,  held  after  the  return  of  the  writ  and  roll,  issued  from     Hankins. 
any  preceding  General  or  Quarter  sessions,  to  insert  in  any  following  roll 
all  such  fines,  &c.  which  have  not  been  duly  levied,  or  recovered,  or  pro- 
perly accounted  for,  by  the  sherifi*,  bailifi*,  or  other  officer,  or  have  not  been 
discharged  on  appeal  before  the  General  or  Quarter  Kssiont,  or  by  a  sign 
manualy  warrant,  or  authority  of  any  three,  or  more,  of  the  commissioners  of 
his  mtgest^fs  treasury  of  the  united  kingdom  of  Great  Britain  and  Ireland. 

The  remedies  given  by  the  late  statutes  to  the  parties  chargeable  ex- 
tend to  those  cases  only  wherein  the  forfeiture,  &c.  has  not  been  re- 
covered: they  point  out  no  mode  of  relief  for  the  case  where,  as  in  that 
here  reported,  it  has  been  actually  levied. 


The  King  v.  Winkles  and  another. 


December  \6» 


ro- 
ac- 


A  WRIT  of  immediate  extent,  directed  to  the  sheriff  of    Where  p 
Middlesex  had  issued  against  the  defendants,  for  the  sum  P^'^  *?"^ 
of  1600/.  alleged  to  be  his  majesty's  money,  arising  from  count  had 
the  land  and  assessed  taxes,  collected  and  received  by  one  u^er^^  im- 
of  them,  as  collector  of  the  parish  of  St.  Mary,  Islington,  mediate  ex- 
in  the  county  of  Middlesex,  and  to  have  been  applied  by  issued  against 
him  to  their  partnership  concerns  in  trade.  *  collector  of 

^  taxes,  and  his 

The  writ  had  been  returned,  and  the  sheriff  had  seized  partner  in 
under  it  debts,  goods,  chattels,  and  books  of  account,  to  deU  to  the 
which  the  assignees  of  the  defendants,  who  had  become  crown,  and  a 
bankrupts,  had   entered  a  claim.     Application  had  been  been  entered 

made  to  the  solicitor  for  the  affairs  of  taxes,  on  behalf  of  ^y  theassig- 
1  .  o  •     •  .  lit,  neesofthede- 

the  assignees,  for  permission  to  inspect  the  books ;  but  it  fendants,  who 

was  refused,  till  the  claim  entered  by  the  assignees  should  ^^^^^^.^ 

have  been  disposed  of.  held,  that  the 

assignees  were 
entitled  to  an 

Richards  G.  therefore,  on  behalf  of  the  defendants,  and  inspection, 
the  assignees,  moved  upon  notice,  that  the  solicitor  for  the  &c.  of  Uie ' 

books,  pre- 
vious to  the  trial  of  the  issue  between  them  and  the  crown. 

D 
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1824.       for  the  affairs  of  taxes  might,  within  ten  days,  deposit  the 

j^^^^  books,  &c.  in  the  hands  of  his  majesty's  remembrancer  of 

V-         this  Court,  or  of  the  clerk  in  Court  for  the  crown,  and 

^^r  IMV¥  Eft 

and  another.  ^^^  ^^  defendants,  their  assignees,  solicitors,  or  agents,  or 
either  of  them,  might  be  at  liberty  to  inspect  them,  and 
take  copies,  or  extracts,  at  their  own  expence. 

Shepherd,  on  behalf  of  the  crown,  opposed  the  mo- 
tion, on  the  ground  that  the  books  were  now  the  property 
of  the  crown ;  that  the  assignees  were  about  to  act  ad- 
versely to  its  rights,  and  could  not  compel  it  to  publish 
evidence  against  itself.  The  application  was  one  of  the 
first  impression,  and  to  grant  it  might  be  productive  of 
extremely  great  inconveniences  in  similar  cases.  The  pro- 
per mode  of  proceeding  would  have  been  to  file  a  bill  of 
discovery ;  or,  if  the  books  were  wanted  in  evidence  at  the 
trial  of  the  issue,  notice  to  that  effect  might  be  given,  and, 
if  they  were  not  produced,  secondary  evidence  of  their  con- 
tents would  be  admitted.  In  May  v.  Gwynne  (a),  the 
defendant,  an  inhabitant  of  a  particular  parish,  had  written 
a  libel  on  the  plaintiff,  contained  in  a  report  respecting 
his  conduct,  made  by  authority  of  the  vestry,  and  founded 
on  documents  in  the  parish  chest;  and  he  moved  for  an 
inspection  of  those  documents  with  a  view  to  a  justifica- 
tion of  the  libel,  but  the  motion  was  refused. 

HuLLOCK,  6.  For  that  purpose  that  party  had  no 
interest  in  the  parish  papers ;  but  the  assignees  stand  in 
the  shoes  of  the  bankrupts,  and,  in  common  justice,  one 
would  think  they  had  a  right  to  the  inspection. 

Alexander  C.  B.  It  may  be  an  object  of  very  great 
importance  to  the  assignees  to  see  the  books,  and  make 
extracts  from  them,  previously  to  the  trial  of  the  issue. 

(a)  4B.  and  A.  301. 
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Motion  granted — ^but  the  inspection  to  take  place  at  the       ^824. 
office  of  the  solicitor  for  the  affairs  of  taxes.  TTiTkino 

v. 

WiMKLES 

and  another. 


Between  R.  Miles  Wynne,  Plaintiff,  and  Sarah  Jack-  December  16. 
SON,  and  Thomas  Bagnall,  Defendants. 

1  HIS  was  a  bill  filed  against  the  defendants,  as  the  ex-     Ifademur- 

ecutors  and  personal  representatives  of  Thomas  Jackson,  ^^^jj  -^  ^j| 

deceased,  for  an  injunction,  and  an  account  of  various  Jj  over-ruled. 

....         ,      ,        ,  r       t  •      Therefore,  a 

pecuniary  transactions  which  took  place  between  the  plain-  demurrer  as 

tiff  and  the  testator,  during  his  life-time,  alone,  or  together  Ji^^^ 
with  one  Samuel  Baker,  since  deceased,  and  between  the  very  sought 
plaintiff  and  defendants,  or  their  agent,  J.  Edward  Jackson,  ^^^  execu- 
son  of  the  testator,  since  the  testator's  decease.  tors  and  per- 

These  transactions  were  stated  in  the  bill,  to  the  effect  sentativ^,  for 
following.     T.  Jackson  lent  to  plaintiff  500/.,  on  the  10th  an  account  (a- 

°  •  mongst  other 

May,  1817 ;  and  a  further  sum  of  600/.  on  the  4th  June,  things,)  ofva- 

1817,  for  securing  which  the  plaintiff  executed  and  delivered  a''''^^!!'" 

to  T.  Jackson,  on  the  day  first  mentioned,  a  bond  in  the  tions,  of  which 

penal  sum  of  2000/.  conditioned  to  be  void  on  payment  ^t^^^g|°^ 

by  plaintiff,  to  said  T.  Jackson,  of  1,000/.  within  one  obit  bonds, 

...  executed  bv 

calendar  month  after  the  death  of  said  plaintiff's  father :  plaintiff  in 

and,  on  the  day  last  mentioned,  another  bond  to  T.  Jackson,  consideration 

'  -^  ,  .  of  a  loan  of 

and  Samuel  Baker,  gent.,  since  deceased,  with  the  same  1,000/.,  had 
penalty.and  condition.  fer^S^I:. 

tiff  and  teita- 
tor  exclusively,  and  the  rest,  which  were  of  an  usurious  nature,  had  originated  between 
the  same  parties,  and  been  continued  between  plaintiff  and  defendants,  was  oyer-ruled  : 
notwithstanding  a  charge,  that  one  of  the  latter  cXdss  formed  part  of  a  teriet  of  pecuniary 
transactions  between  plaintiff  and  testator,  in  respect  whereof  an  account  was  subsisting 
between  them  at  the  time  of  the  testator^s  death,  and  that  the  before  mentioned  loan  of 
1000/.  VMU  one  of  such  transactions  as  last  aforesaid. 

d2 
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1824.  On  the  15th  September,  1818,  T.Jackson  lent  to  plain- 

\^y^^    tiff  a  further  sum  of  200/.  at  25  per  cent,  interest ;  the 

»•         interest  to  be  paid  by  M.  Evans,  army  agent,  by  quarterly 
Jackson  and  n  y     ^    tt*  i  i  •     -rr  m 

Bagnall.    payments,  out  of  the  half-pay  due  to  plamtiii,  as  an  omcer 

in  the  army.    To  secure  the  principal,  plaintiff  delivered 

to  T.  Jackson,  his  promissory  note  of  the  same  date,  for 

200/.,  payable  to  T.  Jackson,  or  his  order,  some  months 

after  date;  and  to  secure  the  interest,  gave  him  several 

drafts  at  various  dates  on  M.  Evans,  for  12/.  lOs.  each. 

In  the  year  1818,  T.  Jackson  lent  to  plaintiff  a  further 
sum  not  exceeding  300/.,  in  consideration  of  which,  plaintiff 
accepted,  and  delivered  to  T.  Jackson,  a  bill  of  exchange, 
drawn  by  him,  for  500/.  payable  to  him  (T.  J.)  or  his  order, 
twelve  months  after  date;  or  signed  and  deUvered  his 
("plaintiff's)  promissory  note  for  500/.,  payable  twelve 
months  after  date  to  the  said  T.  J.  or  his  order. 

In  the  year  1818,  plaintiff's  father  died :  and  on  the  29th 
October,  1818,  the  two  several  sums  of  1000/.  secured  by 
the  bonds,  were  paid,  and  the  bonds  were  delivered  up  to 
be  cancelled. 

On  the  2nd  May,  1819,  T.  Jackson  died,  having  first 
made  his  will,  and  appointed  the  defendants,  and  T.  Baker, 
his  executors ;  and  the  defendants  both  took  upon  them- 
selves the  execution  of  the  will. 

At  the  time  of  the  death  of  T.  Jackson,  the  promissory 
note  for  200/.  was  due,  and  unpaid.  All  such  of  the  drafts 
as  had  become  due  before  his  death,  had  been  paid.  After 
his  death,  plaintiff  signed  and  dehvered  to  his  son,  J.  E. 
Jackson,  as  the  agent,  and  for  the  use,  of  the  defendants, 
instead  of  the  remainder  of  the  drafts,  other  drafts  bearing 
the  same  dates,  for  12/.  lOs.  each,  payable  to  J.  E.  Jackson, 
or  his  order,  ten  days  after  the  respective  dates,  and  several 
of  the  substituted  drafts  had  been  paid  above  a  year  before 
the  filing  of  the  bill. 

Before  the  bill  of  exchange  or  promissory  note  for  500/. 
became  due,  plaintiff  at  the  request  of  T.  Jackson  renewed 
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it  by  another  bill  for  5731.,  being  the  amount  of  principal      1824. 
and  interest  due,  or  which,  it  was  alleged,  would  be  due     Wynne 

upon  the  oris^inal  feill,  or  note,  up  to  the  5th  January,  1820,  ,      ^* 

.  .  .^         Jackson  and 

when  the  substituted  bill  would  become  payable.  The  bill  for  Bagnall. 
573/.  not  having  been  paid  when  due,  plaintiff,  on  the  19th 
September,  1820,  at  the  request  of  J.  £.  Jackson,  signed, 
and  delivered  to  him  as  such  agent  aforesaid,  a  promissory 
note  of  the  same  date,  payable  to  Sarah  Jackson  (defendant) 
or  order,  on  demand,  for  622/.  155.  Ad.  with  interest ;  which 
sum  was  composed  of  the  said  sum  of  573/.,  and  of  the  sum 
of  49/.  15^.  Ad.,  claimed  to  be  due  thereon  as  interest  for 
eight  months  and  thirteen  days,  viz.  from  the  5th  of  Janu- 
ary, 1820,  to  the  19th  of  September,  1820. 

The  bill  stated,  that  the  sums  of  money  which  had  been 
paid  to  T.  Jackson,  or  to  his  representatives,  altogether 
exceeded  in  amount  the  several  sums  lent  by  him,  together 
with  lawful  interest,  until  the  same  were  respectively  paid ; 
and  submitted  that  the  promissory  notes  for  200/.,  and 
622/.  155.  Ad.,  ought  to  be  delivered  up  to  be  cancelled,  on 
payment  of  what  (if  any  thing,)  was  due  from  plaintiff  to 
the  estate  of  T.  Jackson,  Sec. 

The  bill  contained  a  charge,  that  an  action  had  been 
commenced  against  plaintiff  in  B.  C,  upon  the  note  for 
622/.  155.  Ad. ;  another  charge,  **  that  the  loan,  in  respect 
whereof  the  said  original  bill  or  promissory  note  for  500/. 
was  given,  formed  part  of  a  series  of  pecuniary  transactions 
between  plaintiff,  and  the  said  T.  Jackson  deceased,  in  respect 
whereof,  an  account  was  subsisting  between  them,  at  the 
time  of  the  death  of  the  said  T.  Jackson;  and  that  the  before^ 
mentioned  loan  of  1000/.,  was  one  of  such  transactions  as 
last  aforesaid."  There  were  various  other  charges  enforcing 
the  allegation  of  usury. 

The  defendants  answered  to  some  immaterial  parts  of  the 
bill,  and  demurred  to  all  the  other  parts;  on  the  ground, 
that  the  discovery  sought,  did,  and  might  subject  them  to 
pains  and  penalties. 
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183^-  Spence,  in  support  of  the  demarrer,  argued,  that  the 

yf^^^^    charge,  which  is  printed  between  inverted  commas,  shewed, 

^*       ,  that  the  different  transactions  which  took  place  between 

Jackson  and 

Bagnall.  the  parties,  formed  altogether  one  general  account :  and 
that  each  being  usurious  in  its  object,  the  answer  relating 
to  any  one  of  them,  would  constitute  a  Unk  in  the  chain  of 
evidence,  against  the  defendants,  and  tend  to  establish  the 
charge  of  usury ;  and  cited  Paxton  v.  Douglas  (a),  as  an 
authority,  that  the  defendants  were  therefore  excused  from 
answering,  as  to  any  of  those  transactions. 

Jervis  and  Wray,  in  support  of  the  bill,  contended,  that 
the  plaintiff  was  entitled  to  an  account  of  the  transactions 
which  occurred  in  the  life-time  of  the  testator;  there  being 
nothing  usurious  in  the  dealing,  respecting  the  two  post 
obit  bonds,  and  the  representatives  not  being  answerable 
-  for  any  other  of  his  acts,  which  might  have  been  of  an 
usurious  character.  The  defendants  were  also  bound  to 
answer,  with  respect  to  those  parts  of  the  transactions 
which  were  only  in  fieri,  because  the  chaige  of  usury 
attached,  not  upon  the  contract  only,  but  upon  taking  the 
illegal  profit  in  addition  to  it.  The  Court  would  Iqpk  how 
&r  the  charging  part  of  the  bill  charged  that  which  would 
be  an  offence  punishable  by  law.  Chetwynd  v.  Lindon  (i). 
Now  the  charging  part  of  the  bill  did  not  shew  a  completion 
of  any  usurious  contract.  The  plaintiff  might  ako  insist 
upon  an  answer  in  all  the  instances  wherein  a  qui  tarn 
action  was  shut  out  by  the  statute  (c);  consequently,  the 
demurrer  covered  too  much,  and  ought  to  be  over-ruled. 

Lord   Chief  Baron.      Mr.  Spence,  shew  how  the 
demurrer  can  be  separated. 

Spence,  in  reply,  the  bill  has  classed  all  the  transactions 

(a)  19  Ves.  225.        (6)  2  Ves.  S.  450.        (c)  31  Eliz.  c.  5,  s.  5. 
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as  usurious,  and  mixed  them  up  together ;  and  the  Court       1B24. 
ought  not  to  put  us  to  the  difficulty  of  distinguishing  what     wynfe 
we  should,  and  what  we  should  not  answer.  ,      *• 

Jackson  and 
Baonall. 

Lord  Chief  Baron.  I  apprehend  it  to  be  a  very 
clear  proposition,  that  if  a  demurrer  covers  too  much,  it 
must  be  over-ruled  (a).  The  question  therefore  in  this 
case  only  is,  whether  this  demurrer  is  of  that  description. 
Now  there  is  one  part  of  these  transactions  which  could 
not  be  used  in  any  shape  against  these  defendants,  in  the 
manner  that  is  apprehended.  If  there  were  the  least  doubt, 
or  nicety  about  that  point,  one  would  be  disposed  to  admit 
the  demurrer.  A  particular  transaction,  although  the  usury 
in  regard  to  it  were  not  completed,  might  be  evidence  to  a 
jury  of  another,  wherein  the  usury  had  been  actually  com- 
pleted. If  there  were  any  doubt  of  that  kind  arising  out 
of  the  whole  of  these  transactions,  I  should  be  incUned  to 
allow  the  demurrer,  but  part  of  them  is  of  such  a  nature,  as 
that  it  is  impossible  to  suspect  any  such  use  of  it.  I  allude 
to  these  two  post  obit  bonds,  which  were  paid  in  the  life- 
time of  the  testator,  and  with  which  these  defendants  have 
nothing  to  do.  How  this  can  affect  them  upon  a  charge  of 
taking  usurious  interest,  I  am  at  a  loss  to  conceive :  there- 
fore the  d^Qiurrer  covers  too  much,  and  must  be  over-ruled. 

Graham,  B.  I  am  of  the  same  opinion,  and  for  the 
same  reason.  The  part  of  the  transactions  relating  to  the 
post  obit  bonds,  has  not  the  most  distant  connexion  with  a 
charge  of  usury,  against  these  defendants.  Surely  then,  the 
plaintiff  is  entitled  to  a  discovery  with  respect  to  them.  It 
is  said  that  there  is  an  allegation  in  the  bill,  that  this  is 
one  of  a  series  of  transactions,  all  tending  to  establish  the 
offence  in  question.  But  that  allegation  does  not  entitle 
the  Court  to  say  so,  if,  in  point  of  fact,  it  be  unconnected 
with  the  charge. 

(a)  See  1  Swanst.  304.  Lube's  Anal.  Eq.  Plead.  337,  and  the  authori- 
ties referred  to  in  each. 
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1824.  HuLLocK,  B.    I  doDot  think  that  this  bill  charges  any 

Wynne     ^'i^g  suspicious,  with  respect  to  the  two  post  obit  bonds. 

^*       ,  They  are  not  illegal  as  the  law  now  stands,  and  it  cannot 
Jackson  and  . 

Bagnall.  be  said  that  any  discovery  respecting  them,  would  subject 
the  defendants  to  the  charge  of  usury.  But  I  give  no 
opinion  on  the  other  part  of  the  case. 


Demurrer  over-ruled. 


Decemberietk. 


HuRn  V.  Pabtincton  and  others. 


Where  a  mo-  WaKEFIELD  moved,  that  one  of  the  defendants  might 
ted  costs  for  ^  discharged  out  of  custody,  for  a  contempt  in  not  having 
not  movug     fi]^  certain  papers  in  Master  Spranger's  office. 


refused. 


puisuantto 
one  previous 

notice  were         Martin,  H.  opposed  the  motion ;  but  the  Court  made 
the  order,  upon  payment  of  costs  to  be  taxed. 

Martin  then  applied  for  the  costs  of  a  previous  motion 
of  the  same  description,  which  had  been  abandoned  after 
notice. 

Wakefield  said,  that  in  this  Court,  a  party  was  entitled 
to  abandon  three  notices,  without  incurring  costs. 


Graham,  B.  said  that  there  was  no  rule  of  the  Court 
subjecting  a  party  to  costs,  on  the  abandonment  of  a  single 
notice ;  and  the  application  was 

Refused  (a). 

(a)  See  2  Fowler's  Exch.  Pract.  313,  314,  and  the  case  of  Tarent  v. 
Trewit,  Bunb.  86,  there  cited.  The  inference  from  that  case,  if  it  be 
correctly  reported,  is,  that  by  the  then  practice,  a  party  might  abandon 
tw.o  notices,  without  being  rendered  liable  to  costs.  For  the  present, 
and  former  practice  in  Chancery  on  this  subject.  See  2  Madd.  Ch.  Pr.  21 3, 
214.  and  1  Swanst  128. 
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(Before  the  Lord  Chief  Baron). 

Between  Mary  Adams,  Widow,  William  Bayliss, 
and  John  Wheeley,   Plaintiffs,  and  John  Perks 
Lavender,  James  Churchill,  and  John   Beck,       i824. 
(since  deceased,)  Defendants,  by  original  bill ;  and  be-  ^^^^J^* 
tween  same  Plaintifis,  and  Thomas  Hill,  and  Robert   v^^py*^^ 
Balls,  Executors  of  John  Beck,  deceased,  by  bill  of 
revivor. 

xilCHARD   ADAMS,   deceased,  previous  to  his  mar-  boq^s  by  the 
riage  with  Mary  Adams,  entered  into  a  bond,  dated  No-  busbandupon 

ITIftTTlilgP      to 

vember  28th,  1789,  to  plaintiffs    Bayliss  and   ^A^eZey,  pay  to  tnis- 
their  executors,  administrators,  and  assigns,  in  the  penal  ^^^'J**  *** 

°  *  life-ttme,or 

sum  of  1000/. ;  and  after  reciting  the  then  intended  mar-  immediaiefy 
riage,  and  that  said  JR.  Adams  would  be  entitled  to  a  por- 1^  IJi'^t 
tion  with   M.  Adams,  then  Mary   Muscott,  spinster,  oUtubjectto 

V  Jk  ^AA  Aft        ^%^  A^^^ft 

400/.;  the  condition  of  the  bond  was  such,  that  in  caseco,^^  charga, 

the  intended  marriage  took  effect,  then,  if  the  said  fi.  tmd  expcnce$,) 

lox  hit  wife 
Adams,  his  heirs,  executors,    or  administrators,   8hould,/or /i/e,  and 

within  six  months  next  after  the  solemnization  thereof,  pay,  ^^J^H'^ 
or  procure  to  be  paid,  to  plaintiffs  Bayliss  and  Wheeley,  their  itsue, 
or  the  survivor  of  them,  his  executors,  administrators,  or  ^jg^e  ^for 
assigns,  600/.,  (upon  trust,  that  they,  or  the  survivor  of  them,  ^  wife  fer 
his  executors,  administrators,  or  assigns,  should,  with  all  By  bis  will, 
convenient  speed,  with  the  consent  of  said  R  Adams,  and  Je  Imsband, 

■mjr    A  1  '  first  directing 

M.  Adams,  or  the  survivor  of  them,  place  out  the  said  sum  full  txmment 
of  600/.  to  interest,  and  from  time  to  time  call  in  and  re-  %btssaLvT^ 
place  the  said  sum  of  600/.  to  interest  to  said  R.  Adams,  ^^^  looo/.  ab- 

able  wUhin  SIX 
months  after  hi$  decease,  together  with  other  valuable  legacies:  the  bequest  of  the  1000/. 
is  neither  a  performance,  nor  satisfisiction  of  the  obligation  to  pay  the  500/. 

A  legacy  to  a  married  woman  is  not  sufficiently  reduced  into  the  husbamd's  possession 
by  a  suit  instituted  for  the  same  in  their  joint  names,  and  a  decree  for  an  account,  so  as 
to  bar  her  right  of  survivorship,  on  her  husband's  death :  and  payment  of  the  legacy  by 
the  husband's  executors  to  the  widow  was  decreed. 

It  seems,  that  in  such  a  suit,  by  analogy  to  a  judgment  at  law,  a  decree  for  actual  ptm- 
menl  would  not  have  a  greater  effect. 
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1824.       if  he  should  require  the  same,  upon  his  own  bond,  during 
Adams.     ^  ^^^'  ^^  upon  some  real,  or  other  personal  security,  as 
Widow,  and  could  be  reasonably  gotten  for  the  same :  and  upon  trust, 
«.'     '  to  pay  the  interest  and  product  of  said  sum  of  600/.  unto 
and  *  A^^*    said  R.  Adams,  or  permit  him  to  receive  the  same  for  his 
Ufe;    and  after  his  decease,  in  case  M.  Adams  should 
sunrive  him,  upon  trust  to  pay  the  interest,  and  product 
thereof  to  M.  Adams,  or  permit  her  to  receive  the  same ; 
and  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  pay  said  sum  of  500/.  unto,  and  amongst,  the  children 
of  the  said  marriage,  in  manner  therein  mentioned ;  and  in 
default  of  issue,  then  upon  further  trust,  to  call  in,  and  pay 
said  sum  of  500/.  unto  the  survivor  of  them,  the  said  JR. 
Adams,  and  M.  Adams,  and  the  executors,  and  adminis- 
trators of  such  survivor,  to,  and  for  his,  and  their  own  use, 
and  benefit ;  and  upon  further  trust  to  re-pay  themselves  all 
such  costs,  charges,  and  expences,  as  they  should  be  put 
to  in  the  execution  of  the  trusts  reposed  in  them : — )then 
the  obUgation  was  to  be  void. 

The  marriage  took  effect  in  January,  1790,  and  the  por- 
tion in  the  bond  mentioned  was  duly  received  by  said  R. 
Adams. 

In  pursuance  of  the  covenant,  mentioned  in  the  bond  of 
28th  November,  1789,  R.  Adams  executed  to  Bayliss  and 
Wheeley  another  bond,  dated  7th  December,  1791,  in  the 
penal  sum  of  1000/.,  with  condition  to  be  void,  on  pay- 
ment by  said  R.  Adams,  his  heirs,  executors,  or  adminis- 
trators, to  the  trustees  Bayliss  and  Wheeley,  their  execu- 
tors, administrators,  or  assigns,  of  the  sum  of  500/.,  either 
in  the  life  of  said  R.  Adams,  or  immediately  after  his 
decease,  with  lawful  interest  from  his  death  till  paid,  with- 
out fraud,  or  further  delay. 

R.  Adams,  by  his  will,  dated  March  25th,  1821,  after 
directingthat  all  his  just  debts  should  be  fully  paid,  gave 
and  bequeathed  imto  defendants  Lavender  and  Churchill, 
(amongst  other  things,)  all  his  household  goods,  and  fur- 
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niture,  plate,  8cc.,  &c.,  on  trust  for  his  wife,  M.  Adams,      1824. 
during  her  life ;  and  after  her  decease,  upon  certain  trusts :     adams^ 
and  he  also  gave  unto  said  defendants,  their  executors.  Widow,  and 
administirators,  and  assigns,,  all  his  monies  in  the  public         9' 
funds,  upon  trust  to  raise,  and  pay  thereout,  lOOOZ.  ster-  ^^I^^^ 
ling  unto  his  wife,  within  six  months  after  his  decease,  for 
her  o¥ni  absolute  benefit;  and  also  to  pay  the  dividends, 
interest,  and  annual  produce  of  all  the  residue  of  his  seve* 
ral  stocks,  unto  his  wife  during  her  life,  for  her  separate 
benefit,  independent  of  any  coverture  she  might  be  under 
at  the  time,  and  after  her  decease,  to  stand  possessed  of 
the  said  residue  upon  the  trusts  thereinafker  declared  thereof; 
and  testator  also  gave  unto  said  defendants,  their  executors, 
administratoiH.  and  assigns,  a  messuage  or  tenement,  in 
his  own  occupation,  held  by  lease,  in  trust  for  his  wife 
during  her  life,  (if  his  estate  therein  should  so  long  con- 
tinue,) she  keeping  the  same  in  repair,  and  subject  to  the 
rents,  covenants,  and  agreements  in  such  lease  reserved, 
and  after  her  decease  upon  further  trusts :  and  after  divers 
specific  bequests,  said  testator  gave  his  residuary  personal 
estate  unto  (late)  defendant,  John  Beck,  and  appointed 
defendants  Lavender  and  Churchill  executors  of  his  will. 

Testator  died  in  August,  1822,  without  having  altered, 
or  revoked  his  will,  and  without  issue,  leaving  his  wife, 
and  Beck,  his  residuary  legatee,  surviving  him.  The 
executors  entered  into  possession  of  testator's  personal 
estate  and  efiects  to  an  amount  more  than  sufficient  for 
the  discharge  of  aU  his  debts,  and  specific  bequests,  all  of 
which  they  paid,  except  as  is  hereinafter  mentioned. 

Richard  Turberville,  deceased,  uncle  of  M.  Adams,  by 
his  vnll  dated  November  10th,  1789,  bequeathed  to  her 
by  the  description  of  her  maiden  name,  she  being  then  un« 
married,  200L  payable  twelve  months  after  the  decease  of 
his  wife:  and  said  R.  Turberville  died  in  March,  1793, 
leaving  his  wife  siuriving  him ;  and  his  wife  died  in  July, 
1801.    Some  time  afiier  the  death  of  the  wife,  a  suit  was 


44  CASES  IN  THE  EXCHEQUER, 

1824.       ingtitated  in  this  Court  by  R.  and  M.  Adams  and  others, 
Adams,     Against  plaintiff  Bayliss,  and  another  person,  (since  deceas- 

Wj^<D|^»  "^  ^)  ^^''»  (^"^o^^*  other  things,)  payment  of  said  legacy 
ly.         of  200/.  with  interest,  to  12.  and  M.  Adams,  in  right  of  the 

and^*tf^**  latter ;  and  W.  Bayliss,  as  the  only  sundying  executor, 
admitted  assets  more  than  sufficient  to  pay  the  same ;  and 
a  decree  was  obtained  in  Trinity  Term,  1816,  for  establish- 
ing the  will,  and  carrying  the  trusts  thereof  into  execution, 
and  directing  that  the  deputy  remembrancer  should  take 
an  account  of  the  debts  and  legacies,  and  state  what  might 
remain  unpaid,  and  compute  interest  thereon.  But  no 
further  proceedings  were  had  in  the  suit  during  the  life- 
time of  JR.  Adams.  Bayliss,  as  the  surviving  executor  of 
Turberville,  was  just  upon  the  point  of  paying  the  200/., 
with  interest,  to  R.  Adams,  when  he  died;  but  he  had 
since  that  event  paid  the  same  to  defendants.  Lavender  and 
Churchill,  who  claimed  to  be  entitled  to  it,  as  part  of  their 
testator's  assets. 

The  legacy  of  1000/.  to  M,  Adams,  was  duly  paid.  The 
sum  of  500/.  secured  to  M.  Adams,  upon  her  marriage,  was 
never  raised,  or  paid  to  her  or  the  trustees. 

The  bill,  after  stating  applications  to  the  defendants  for 
payment  of  the  500/.  and  200/.  with  interest,  respectively, 
and  refusals,  charged  allegations  by  the  defendants — 
that  the  legacy  of  1000/.  was  intended  by  the  testator,  as 
a  performance,  or  satisfaction  of  the  bonds,  and  the  agree- 
ments entered  into  by  him  upon  his  marriage,  and  that 
M.  Adams  ought  to  make  her  election  between  the  same 
and  the  500/. : — and  that  the  legacy  of  200/.  became  vested 
in,  and  the  absolute  property  of,  R,  Adams,  either  as  a 
purchaser  of  the  same  under  his  marriage  settlement,  or  by 
virtue  of  his  marital  rights. 

The  bill  charged  that  the  testator  had  intended  the 
l^acy  of  1000/.  as  a  benefit  to  M.  Adams,  independent  of 
any  claim  she  might  have  under  the  bonds,  and  that 
according  to  the  true  construction  of  his  will,  it  was  pay- 
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able  at  all  events;  and  that  she  was  also  justly  entitled  to       1824. 
the  sum  of  500/.  with  interest^  at  6  per  cent,  per  annum^     jl^^ 
from  the  death  of  the  testator : — ^that,  according  to  the  true  Widow,  and 
construction  of  the  bonds,  R.  Adams  was  to  be  considered   ®*"®"»  ^^' 
a  purchaser  of  such  property  only,  as  M,  Adams  was  entitled  Lavender 
to  at  the  time  of  the  execution  thereof,  and  not  as  the  pur- 
chaser of  any  future  accessions : — that  the  legacy  of  200/. 
was  the  chose  in  action  of  M,  Adams,  and  could  never 
become  the  absolute  property  of  her  late  husband,  unless  he 
had  reduced  the  same  into  possession : — that  he  never  did 
reduce  the  same  into  possession  in  his  life-time,  and  that  it 
therefore  survived  to  M.  Adams,  and  ought  now  to  be  paid 
over  to  her,  with  interest ;  but  that  defendants.  Lavender 
and  Churchill  alleged,  they  could  not  act  safely  in  the 
premises  without  the  sanction  of  the  Court. 

The  prayer  of  the  bill  was  for  an  account  and  payment 
of  what  was  due  for  principal  and  interest  upon  the  bonds ; 
and  that  it  might  be  declared  by  the  Court  that  the  legacy 
of  200/.  was  the  chose  in  action  of  M.  Adams,  and  siurvived 
to  her,  and  that  it  might  be  paid  to  her  with  interest,  8cc. 

The  answer  of  the  defendants  admitted  all  the  facts,  but 
submitted  to  the  judgment  of  the  Court, — whether  plain- 
tiff, M.  Adams,  ought  not  to  be  put  to  her  election : — 
whether  12.  Adams  was  not  to  be  considered  a  purchaser  of 
accessions  of  property : — ^whether  R.  Adams,  in  his  life- 
time, did  not,  by  suing  for  the  legacy  of  200/.,  sufficiently 
denote  his  intention  of  reducing  the  same  into  his  own 
possession,  and  whether  the  circumstance  of  the  same>  not 
having  been  actually  paid  into  his  hands,  was  not  to  be 
considered  as  merely  accidental. 

Martin  H.  and  Sclater  for  the  plaintiffs.  The  first 
question  raised  by  the  pleadings  is  a  question  of  satis- 
faction. Now  the  ground  upon  which  the  Court  has 
always  proceeded  in  accounting  a  legacy  a  satisfaction  of 
a  debt  is,  either,  that  the  party  who  is  the  debtor,  and 


46  CASES  IN  THE  EXCHEQUER, 

1824.  gives  the  legacy,  has  expressed  it  to  be  in  satisfaction  of  the 
^j^^^l^     debt,  or,  that  from  the  circumstances  he  must  be  pre- 

Widow,and  sumed  to  have  intended  that.  There  is  nothing  in  this 
9'     '  bequest  of  1000/.  to  mark  the  testator's  intention,  that  it 

LATsiroBft  should  go  to  satisfy  the  500/.  secured  by  the  marriage 
bonds.  The  presumption  of  intended  satisfaction  is  held 
to  be  destroyed  by  a  difference  in  the  times  of  payment 
of  the  two  sums ;  but  the  500/.  is  payable  in  the  life-time 
of  the  testator,  or  immediately  after  his  death;  and  the 
1000/.  payable  vnthin  six  months  after  his  death.  There- 
fore if  the  legacy  were  one  of  5001.  the  defendant's  argu- 
ment could  not  hold,  because,  by  the  extension  of  the  time 
of  its  payment,  it  would  be  less  valuable  than  the  sum 
secured  by  the  bonds.  The  argument  then  can  only  rest 
on  the  circumstance  of  the  legacy  being  larger  in  amount 
than  the  other  sum,  on  the  maxim  that  **  omne  majus  in 
se  continet  minus;''  but  there  is  no  case  to  sustain  that 
reasoning.  A  gift  cannot  operate  in  discharge  of  a  legal, 
and  moral  obUgation.  The  consequence  is,  that  plaintiff 
Adams  is  entitled  to  be  paid  the  500/.  as  well  as  the  1000/. 
Blandy  v.  Widmore  (a),  Lee  v.  D^Aratida  and  Cox  (6), 
Garthshore  v.  Chalie  (c),  and  Wathen  v.  Smith  {d),  will 
probably  be  the  cases  relied  upon  on  the  other  side;  but 
they  differ,  generally,  from  the  present.  Almost  all  the 
authorities  of  that  class  are  cases  of  intestacy,  where  no 
presumption  of  intended  bounty  can  have  place;  whereas, 
such  a  presumption  is  admissible  in  the  case  of  a  legacy. 
There  are  but  two  cases  of  testacy  where  legacy  has  been 
held  to  be  a  satisfaction  of  covenant:  Herne  v.  Heme 
(e),  and  Wathen  v.  Smith.  The  first  is  too  loosely  re- 
ported to  be  applied,  for  the  time  of  payment  of  either  sum 
does  not  appear:  and,  there  is  one  circumstance  in  the 
second  sufficient  to  prevent  its  being  used  as  an  authority, 
that  the  money  claimable  under  the   marriage  covenant 

(fl)  1  P.  W.,  324.  (6)  1  Ves.  sen.  1.    3.  Atk.  419.  S.  C. 

(c)  10  Ves.  jun.  1.  {d)  4  Madd.  325.  (e)  2  Vem.  555. 
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was  not  payable  till  six  months  after  the  husband's  de-       1824. 

cease ;  but  the  legacy  was  payable  three  months  after  it,  ^^^g 

BO  that  the  time  of  payment  was  accelerated.    The  princi-  Widow,  and 

pal  authority  for  the  plaintiff  on  this  point  is  Haynes  v.         ^] 

Mic»  (a),    between  which  and  the   present  case  there  is  Lavendeii 

and  others, 
a  remarkable  coincidence  of  circumstances;    Devest  y. 

Pontet  (b),  and  Jeacock  v.  Falkener  (c).  The  authority  of 
the  two  former  was  recognized  by  Sir  T.  Plumer  in 
Goldsmid  v.  Goldsmid  (d). 

The  second  question — ^whether  the  legacy  of  200L,  given 
to  the  plaintiff  Adams  during  her  coverture,  had  become 
the  property  of  the  husband,    resolves  itself  into  this, 
whether  the  husband  had  actually  reduced  it  into  his 
possession  (e).      At  law,  if  the  husband  joins  the  wife 
in  a  suit  for  her    chbses  in   action,    and   recovers  judg* 
ment,  and  dies  before  execution,  the  judgment  survives 
to  her  :     Garforth  v.  Bradley  (/),  Fonblanque's  Treat. 
Eq.  (g).    A  decree  in  Equity,  on  a  bill  brought  by  hus- 
band and  wife,  can  have  no  greater  effect :     Carr  v.  Toy- 
hr  (h),  Richards  v.  Chambers  (i),  Anonymous,  3  Atk.  726. 
Fort  V.  Fort  (k),     Blount  v.  Bestland  (/)»    Johnson  v. 
Johnson  (m).  Bond  v.  Simmons  (w).      Money  ordered  to 
be  paid  to  a  husband,  subsequently  deceased,  in  right  of  the 
wife,  has  been  held  a  vested  interest  in  him :     Heygate  v. 
Annesley  (0).    In  Forbes  y.  Phipps  (p)  Lord  Northington 
held,  that  a  feme  covert's  share  of  the  residue  of  a  testator's 
estate  vested  absolutely  in  the  husband,  by  a  decree  for 
sale  of  the  estate  and  payment,  on  a  bill  filed  by  another 
residuary  legatee,  to  which  she  and  the  husband  were 

(a)  1  B.  C.  C.  129.        (6)  1  Cox,  188.  Pre.  Ch.  240,  (n).  S.  C. 

(c)  1  B.  C.  C.  295.  {d)  1  Swans.  221. 

(f)  The  other  point  raised  by  the  pleadings  was  not  argued. 

(/)  2  Ves.  sen.  675.  (^)  B.  1,  c.  4,  s.  24,  n.  (y.)  ed.  1793. 

(A)  10  Ves.  573.    And  see  judgment  of  Sir  W.  Giant,  579,  580. 

(i)  lb.  580,  and  see  587.  (Jc)  Forrester,  Cas.  temp.    Talb.  171. 

(0  5  Ves.  515.  (m)  1  J.  and  W.,  472.  (n)  3  Atk.  20. 

(o)  3  B.  C.  C,  361.  (/))  1  Eden,  502. 
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1824.       defendants.     Mr.  Clancey,  in  his  Essay  on  the  Rights  of 

^'^^     Married  Women  (a),  suggests  that  the  authority  of  the 

Widow,  and  last  decision  has  been   shaken  by  subsequent  determi- 

i;'      '   nations  (&).     However^  doubts  on  this  point  can  exist  only 

Laten  DER,  ^here  there  has  been  a  decree  for  actual  payment :  but  in 
and  others.  ,  *^  ^ 

the  present  case  the  suit  never  proceeded  beyond  a  decree 

for  an  account. 

Jervis  and  Teed  for  the  representatives  of  late  defendant 
Beck. 

The  legacy  is  a  performance,  or  satisfaction  of  the  cove- 
nant contained  in  the  marriage  bonds.  The  sum  secured 
by  the  latter  was  not  intended  as  a  debt  payable  to  the 
wife  at  all  events;  the  legacy  must  have  been  intended 
in  satisfaction  of  that  sum;  and  this  is  a  question  of 
intention.  The  whole  current  of  authorities  is  in  favour 
of  satisfaction,  except  only  Haynes  v.  Mico :  and  the  Court 
will  not  decide  for  the  plaintiffs  on  that  case  only.  Blandy 
V.  Widmore,  and  Lee  v.  D'Aranda  and  Cox,  remain  un- 
shaken. It  is  true  they  are  cases  of  intestacy,  but  there  is 
no  solid  distinction  between  testacy  and  intestacy.  The 
distinction  taken  in  the  latter  case  between  debts  created 
to  be  paid  in  the  husband's  life,  and  sums  secured  by  cove- 
nant to  be  satisfied  at  his  death,  applies  to  the  present  case, 
in  which  there  was  no  breach  of  the  condition  of  the  bond 
during  the  husband's  life. 

Jeacock  v.  Falkener,  Devese  v.  Pontet,  Garthshore  v. 
Chalie,  Goldsmid  v.  Goldsmid,  Wathen  v.  Smith,  must  be 
considered  to  have  virtually  over-ruled,  or  very  much  shaken 
Haynes  v.  Mico.  Wathen  v.  Smith  bears  most  strongly  upon 
the  present  case.  Upon  the  second  point,  the  dictum  of 
Sir  W.  Grant,  in  Carry.  Taylor  (c),  militates  very  strongly 
against  us,  but  it  was  extra-judicial.    The  right  of  the 

(a)  p.  359.  (6)  See  Mr.  Eden's  note  to  Heygate  v. 

Annesley,  3  B.  C.  C.  361.  (c)  lO.Ves.  579,  580. 
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husband's  representatives  to  the  200/.  is  established  by  a      1824. 

conjunction  of  circumstances  which  did  not  concur  in  any     adams 

other  case.    He  did  every  thing  within  his  power  to  assert  Widow,  and 

his  right.    The  suit  in  equity,  and  the  decree,  make  the         v! 

legacy  a  res  jvdicata.    There  is  further  an  afi^reement  be-  ^-^^^n^er, 
^     -^  -^  .  .  .    .  *"i«  others, 

tween  the  parties  to  the  suit,  an  admission  of  assets,  and 

no  outstanding  debts ;  and  after  an  admission  of  assets  an 
action  at  law  might  be  maintained  for  the  legacy.  This  is 
one  of  the  cases  of  accident  in  which  it  is  the  proper  pro- 
vince of  this  Court  to  afford  relief. 

Hayter  for  the  trustees  Lavender  and  Churchill. 

Martin,  in  reply,  distinguished  between  performance  and 
satisfaction ;  contending  that  a  legacy,  to  satisfy  a  sum 
secured  by  covenant  or  bond,  must  be  equally  beneficial 
in  amount,  and  time  of  payment;  and  that  the  Court 
would  notice  the  slightest  difference  in  order  to  give  the 
legatee  the  benefit  of  the  testator's  bounty.  On  the  second 
point,  he  insisted  that  there  must  be  an  actual,  and  not 
merely  a  constructive  possession  by  the  husband  in  his 
marital  right  of  the  wife's  chose  in  action,  to  vest  the  pro- 
perty in  him  absolutely:  Baker  v.  Halloa). 

The  Chief  Baron  said,  that  as  both  the  points  involved 
much  that  bore  upon  important  general  questions,  he  wished 
to  look  into  the  cases  before  giving  judgment. 


L.  C.  Baron.    Two  questions  have  been  debated  in  December  24. 
this  cause :  one,  whether  a  gift  by  way  of  legacy  can  be  a 
satisfaction  of  a  debt  due  from  the  testator  'to  the  legatee  ? 
the  other,  whether  a  wi%  is  entitled  by  survivorship  to  a 


(fl)  12  Ves.  497. 
E 
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1824.       legacy  which  devolved  upon  her  during  the  coverture ;  and 

^■^^^^^^^  for  recovering  which  a  suit  had  been  instituted  by  her 

Widow,  and  husband  in  their  joint  names,  and  a  decree  had  been 

ew,  ecc.    Qij|;j^ingd^  during  his  life,  for  an  account  merely,  as  I  take  it 

Lavender    to  be,  and  not  for  actual  payment  of  the  money  due.     In 

considering  the  first  question,  it  is  necessary  to  state  the 

instruments  upon  which  it  arises.     (His  Lordship  then  read 

the  material  provisions  of  the  bonds  of  November,  1789, 

and  December,  1791,  and  of  R.  Adams's  will,  particularly 

remarking  on  the  direction  in  the  last,  for  the  payment  of 

all  the  testator's  just  debts,  and  on  the  last  trust  mentioned 

in  the  first  instrument).     In  efiect  £here  were  no  children 

of  the  marriage.  Then  the  question  is,  whether  the  benefits 

given  by  the  will,  particularly  the  1000/.,  are  payable  to 

the  widow,  as  well  as  the  600/.  secured  by  the  marriage 

bonds,  that  is,  whether  she  is  to  take  both. 

In  the  discussion  of  questions  of  this  nature,  two  de- 
scriptions of  cases  have  occurred.  The  one  consists  of 
what  are  called  cases  of  performance,  the  other  of  cases  of 
satisfaction.  The  general,  and  common  case  of  the  former 
is,  where  there  has  been  a  covenant  by  the  husband  to  leave, 
or  to  pay  to  his  wife  a  sum  of  money  at  his  death,  and  he 
dies  intestate;  and  his  wife's  distributive  share  of  his  pro- 
perty under  the  statute  is  equal  to,  or  more  than  the  sum 
stipulated  by  the  covenant :  in  that  case  he  is  held  to  have 
performed,  through  the  operation  of  the  law,  what  he  had 
covenanted  to  do.  The  other  case  is  where  the  wife  takes 
a  benefit,  to  an  equal  or  greater  extent,  imder  the  husband's 
will,  to  which  the  same  reasoning  is  not  applicable.  But 
although  the  bequest  is  not  a  performance,  still  it  may  be 
inferred  that  the  testator  intended  it  as  a  satisfaction  of  the 
covenant,  so  as  to  raise  a  case  of  election.  The  present 
case  has  been  resembled  to  each  of  those.  However  it  is 
clearly  not  a  case  of  performanq^  In  order  to  explain 
the  distinct  nature  of  satisfaction,  and  of  performance, 
I  cannot  use  better  language  than  that  of  the  Master  of 
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the  Rolls  (a),  in  Goldsmid  v.  Goldsmid  (b).  *  Satisfaction  1824. 
supposes  intention ;  it  is  something  different  from  the  object  ^^^^ 
of  the  contract^  and  substituted  for  it ;  and  the  question  Widow,  and 
always  arises,  was  the  thing  done,  intended  as  a  substitute  ^\ 
for  the  thing  covenanted  ?  a  question  entirely  of  intent,  but  I-avender 
with  reference  to  performance,  the  question  is,  has  that 
identical  act,  which  the  party  contracted  to  do,  been  done  Y 
Taking  that  strict  view  of  the  case,  it  seems  hardly  possible 
to  contend,  that  a  sum  of  money  bequeathed  to  the  widow, 
to  be  paid  six  months  after  the  testator's  death,  is  an  actual 
performance  of  an  obligation,  to  pay  her  another  sum  in  the 
testator's  life-time,  or  immediately  after  his  death.  Perform- 
ance therefore  appears  to  be  out  of  the  question  :  it  remains 
to  be  considered,  whether  this  is  a  case  of  satisfaction,  for 
which  opinion  there  is  certainly  much  more  colour.  It  is 
agreed,  that  when  a  case  of  satisfaction  arises,  it  is  always 
a  case  of  intention.  In  this  instance,  the  husband,  being 
indebted  by  bond  to  Bayliss  and  Wheeley  in  500/.,  in  trust 
for  his  wife,  if  she  survived  him  without  issue ;  (except  that 
they  had  a  right  to  retain  out  of  it  their  own  charges,)  gives 
his  wife  by  his  will  1000/.,  saying  nothing  about  the  bond. 
The  question  is,  whether  upon  established  principles,  he  is 
to  be  considered  as  having  intended  this  in  satisfaction  of 
the  600/.  The  general  rule  fonnerly  was,  that  where  a 
person  indebted  to  another,  bequeathed  to  that  other  a  sum 
as  large,  or  larger  than,  without  noticing,  the  debt,  the  legacy 
might  be  deemed  a  satisfaction  of  the  debt ;  it  could  not 
extinguish  the  debt,  but  it  might  oblige  the  creditor  to 
elect.  But  Courts  of  equity  have  been  somewhat  dissatis- 
fied with  the  generality  of  that  rule,  and  thinking  that  it 
sometimes  worked  injustice,  have  been  disposed  to  contract 
it  within  as  narrow  limits  as  principles  would  admit.  If  the 
legacy  be  less  than  the  debt,  it  is  not  considered  as  a  part- 
satisfaction,  although  in  the  event  of  intestacy,  a  distributive 

(a)  Sir  T.  Plumer.  {b)  1  Swanst.  219. 
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1824.       share  under  the  statute  {a),  t6  the  same  amount,  would  be 
Adams       ^^^^  ^^  *  part-performance.    A  difference  in  the  time  of 

^1?°^'  ^*^  payment,  rendering  the  legacy  in  that  respect,  not  so  bene- 
v'         ficial  as  the  debt,  is  a  circumstance  held  to  take  the  case  out 

imd^oSr^"  of  the  general  rule.  For  that  proposition,  Haynes  v.  Mico 
has  been  cited ;  and  it  has  been  nearly  admitted  in  the  argu- 
ment, that  Haynes  v.  Mico  is  almost  precisely  this  case : 
but  in  fact  this  is  a  much  stronger  case.  In  order  to  get 
rid  of  the  effect  of  Haynes  v.  Mko,  other  cases  were  stated, 
in  which  it  was  said,  that  it  had  been  in  substance,  or  rather 
almost,  over-ruled.  I  think  myself  bound  to  examine  what 
truth  there  is  in  that  proposition,  because  if  Haynes  v. 
Mico  remains  uncontradicted,  I  do  not  feel  myself  bold 
enough  to  overturn  Lord  Thurlow's  decision.  Haynes  v. 
Mico  was  not  the  first  case  of  that  kind  :  It  seems  to  have 
been  preceded  by  Clark  v.  Sewell,  which  was  decided  by 
Lord  Hardwicke,  3  Atk.  96.  (His  Lordship  stated  the 
circumstances  of  that  case,  and  quoted  the  following  passage 
from  the  judgment.  '  But  the  point  of  time,  it  is  said,  is 
so  trifling,  it  being  only  a  month,  that  no  regard  should  be 
paid  to  it.  But  though  a  small  one,  yet  it  is  a  circumstance 
that  the  plaintiff  has  a  right  to  lay  hold  on,  to  take  this  out 
of  the  cases  that  have  been  deemed  a  satisfaction.  For 
according  to  the  rule  of  this  Court,  a  legacy  that  ought  to 
be  deemed  a  satisfaction,  must  take  place  inmiediately  after 
the  death  of  the  testator ;  for  the  debt,  whether  of  a  prin- 
cipal sum,  or  interest,  is  due  at  the  death  of  the  testator, 
and  therefore  the  legacy  must  be  so  too.'  He  inferred 
that  the  case  in  question,  and  the  course  of  Lord  Hard- 
wickers  reasoning  upon  it,  authorised  Lord  Thurlow's  change 
of  opinion,  and  his  decision  in  Haynes  v.  Mico,  and  then  pro- 
ceeded.) Nothing  is  more  clear,  than  that  Haynes  v.  Mico 
establishes,  that  a  difference  in  the  time  of  payment,  preju- 
dicial to  the  legatee,  would  prevent  the  construction  of 

(a)  22  and  23.  c.  2.  c.  10.     29.  c.  2.  c.  3. 
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satisfaction.    The  cases  which  have  been  referred  to,  as      1824. 

proving  that  Haynes  v.  Mico  has  been  over-ruled,  are  Jea-      adams 

cock  V.  Falkener,  Devese  v.  Pontet,  Garthshore  v.  Chalie,  Widow,  and 

Goldsmid  v.  Goldsmid,  and   Wathen  v.  <Si7ttM :  and  I  do  v. 

not  think  I  can  do  justice  to  the  argument  without  examin-  ^]^^^^^ 

•'  ...  *^d  others. 

ing  them.  In  the  first,  the  decision  is  the  same  way  as 
in  Haynes  v.  Mico,  and  there  is  not  a  syllable  in  it  that 
affects  that  case.  Devese  v.  Pontet  goes  the  same  way ; 
the  bequest  was  held  not  to  amount  to  a  performance  or 
satisfaction  of  the  covenant  in  the  marriage  settlement. 
Lord  Kenyon  had  particularly  considered  that  case,  and  one 
of  the  circumstances  upon  which  he  relies  as  taking  it  out 
of  the  rule  of  satisfactioli  is,  that  the  testator  directed  all 
his  debts  to  be  paid.  This  is  in  favour  of  the  wife  in  the 
present  case,  because  here  also  there  is  a  direction  that  all 
the  testator*  s  just  debts  are  to  be  first  paid.  Another  circum- 
stance upon  which  Lord  Kenyon  relies,  is,  that  if  the  wife 
had  been  enceinte  when  the  will  was  made,  the  second  part 
of  the  covenant  would  not  have  been  satisfied  (a).  His 
Lordship  observes,  'if  therefore  the  slightest  circumstances 
are  to  be  laid  hold  of,  I  may  take  in  aid  these  circumstances 
to  make  it  doubtful,  whether  he  meant  to  satisfy  the  cove- 
nant, and  in  that  case,  I  may  say,  as  Lord  Thurlow  did  in 
Haynes  v.  Mico,  incumbit  onus  petitori,  that  is,  the  person 
who  says  it  is  a  satisfaction.' 

The  same  two  circumstances  occur  in,  and  therefore  the 
same  observations  are  applicable  to,  this  case.  That  case 
certainly  does  not  at  all  shake  Haynes  v.  Mico.  The  next, 
and  the  case  mainly  relied  on,  as  shewing  that  Haynes  v. 
Mice  has  been  over-ruled,  is  Garthshore  v.  Chalie.  I  can- 
not say,  that  the  impression  it  makes  on  me  is  of  that  kind. 
It  is  clearly  a  case  of  performance,  not  resembling  the  cases 
of  that  class  which  had  before  occuiTed,  but  assimilating 
itself  much  more  to  those,  than  the  cases  of  satisfaction. 
(His  Lordship  stated  the  case). 

(a)  See  10  Vet.  14,  and  1  Swanst.  220. 
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1824.  The  Lord  Chancellor  (a)  held,  that  the  widow  could  not 

^^^J^^^^^  have  both  the  benefit  of  the  moiety  of  the  husband's  general 

Widow,  and  estate  under  the  covenant  in  the  marriage  settlement,  and 

^'      *   of  a  third  of  the  residue  of  the  personal  estate  in  consequence 

Lavender   ^f  hjg  intestacy ;  but  that  the  one  was  a  performance  of  the 
find  othexn.  n    t  •  v 

other.     It  is  quite  clear  from  the  report  of  this  case,  that 

the  difficulty  of  the  Lord  Chancellor  was  to  ascertain  whe- 
ther the  cases  of  Blandy  v.  Widmore,  and  Lee  v.  D*Aranda 
and  Cox,  had  been  over-ruled ;  and  by  a  very  laborious 
process  of  reasoning,  he  satisfied  himself  that  they  had  not; 
and  that  being  so,  that  they  ruled  the  case  then  before  him. 
His  Lordship  says, — 'the  period  of  time  specified  in  the  cove- 
nant, six  months,  has  been  in  cases  of  satisfaction  consi- 
dered material ;  and  in  cases  of  performance,  little  regard 
has  been  paid  to  it  by  the  Court.'  He  does  not  therefore 
deny,  that  the  difierence  of  time  is  a  material  circimistance 
in  a  case  of  satisfaction,  but  what  he  denies,  is,  that  it  is  so 
in  a  case  of  performance.  Again,  his  Lordship  observes, 
'  It  was  not  the  intention  of  Lord  Thurlow  and  Lord  Ken^ 
yon,  to  shake  Blandy  v.  Widmore,  and  Lee  v.  D'Aranda  ; 
and  they  are  imshaken.  It  is  very  difficult  to  answer  the 
objection,  that  the  wife,  in  Devese  v.  Pontet,  might  have  been 
ensient  at  the  testator's  death;  and  the  question  put  by 
Lord  Kenyon,  how  the  residue,  given  to  her  absolutely,  was 
to  be  a  satisfaction  of  that,  which,  in  one  event  that  might 
have  happened  at  the  testator's  death,  was  given  to  her  but 
partially ;  viz.  for  Ufe  only.'  If  it  was  very  difficult  to 
answer  that  question  in  Devese  v.  Pontet,  it  is  very  difficult 
to  answer  here,  how  the  legacy  given  to  her  absolutely,  can 
be  a  satisfaction  of  the  other  fund,  in  which,  in  a  similar 
event,  the  widow  would  have  only  a  life  interest.  The  Lord 
Chancellor's  observation  shews  this  to  be  a  very  material 
circumstance  in  these  cases  of  satisfaction.  I  cannot  say 
that  I  find  any  thing  here  very  distinctly  over-ruhng,  even 
in  opinion,  the  case  of  Haynes  v.  Mico,  but  certainly  no- 

(a)  Lord  Eldon. 
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thing  oyer-ruUng  it  in  decision.  The  next  case  is  Gold-  1634. 
tmid  V.  Goldsmid,  to  which  I  have  already  referred,  adams 
I  need  not  state,  at  any  length,  the  circumstances  of  Widow,  and 
that  case,  further  than  to  say,  that  the  testator  hav-  „* 
ing  by  marriage  articles  covenanted,  that  if  he  died  in  Lavender 
the  life  of  his  wife,  his  executors  should,  within  three 
months  after  his  decease,  pay  to  her  3000/.;  and  then 
having  made  a  will,  which,  under  the  circumstances,  in  effect 
produced  an  intestacy;  upon  that  case,  it  was  decided  that 
the  widoV'S  distributive  share,  under  the  statute,  which 
exceeded  3000/.,  was  a  performance  of  the  covenant.  The 
Master  of  the  Rolls,  in  his  judgment  says.  Muring  the 
life  of  the  husband,  there  is  no  breach  of  the  covenant, 
no  debt :  the  covenant  is  to  pay  after  his  death;  athd  the 
enquiry  is,  not  whether  the  payment  of  the  distributive 
share  is  satisfaction;  but,  a  question  perfectly  distinct, 
whether  it  is  performance.'  But  so  far  from  over-ruling 
Haynes  v.  Mico,  the  Master  of  the  Rolls  expressly  says, 
'  I  desire  to  be  understood  as  not  intending  to  impeach  the 
authority  of  Haynes  v.  Mico,  and  Devese  v.  Pontet :  I  say 
only,  that  those  cases  are  not  applicable  to  the  present.  They 
were  cases  of  testacy,  and'  the  question  arose  on  the  effect 
of  legacies  given  by  the  will  to  the  widow,  which,  prima 
facie,  importing  bounty,  admitted  a  presumption  of  an  in- 
tention in  the  testator  to  augment  the  provision  in  the 
settlement,  and  not  to  satisfy  or  perform  it.  No  such  con- 
siderations apply  to  intestacy.'  The  last  case  is  Wathen 
V.  Smith.  From  the  report  itself  it  is  clear,  that  that  was 
a  case  of  performance ;  and  I  have  no  doubt,  that,  on  a  case 
at  law,  upon  evidence  of  the  facts,  the  payment  of  the 
legacy  would  have  been  sustained  as  a  payment  of  the  sum 
covenanted  for  by  the  marriage  settlement. 

Therefore  I  cannot  find  any  thing  which  affects  the 
authority  of  that  case,  which  is  said  to  have  been  over- 
ruled. But,  I  think,  this  is  a  much  stronger  case  than 
that,  for  these  reasons.   Besides  the  circumstance,  that  the 


and  others. 
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1824.  legacy  given  by  the  will  is  payable  $ix  months  after  the 
/^j^jII^  death  of  the  husband,  while  the  sum  secured  by  the  bonds 
Widow,  and  is  payable  in  his  life-time,  or  immediately  after  his  death ; 
J,  *  this  case  includes  both  the  grounds  of  decision  relied  on 
Lavender  |jy  j^rj  Kenyon  in  Devese  v.  Pontet,  As  in  that  case,  the 
first  direction  in  the  testator's  will  is,  that  all  his  just  debts 
should  be  fully  paid,  without  the  exception  of  that  created  by 
the  bonds,  which  shews  that  he  did  not  intend  the  legacy 
as  a  satisfation  of  it  Further,  as  in  Devese  v.  Pontet, 
there  might  have  been  other  persons  than  the  wife,  to  a 
great  extent  interested  in  the  bond  debt.  If  the  testator 
had  had  children  between  his  will  and  death,  or  if  his 
widow  had  been  enceinte  at  his  death,  the  consequence 
would  have  been,  that  the  children  or  child  would  have 
been  interested  in  this  fund.  In  addition  to  that,  these 
trustees  themselves  take  an  interest  in  this  debt  They 
are  entitled  to  retain  out  of  it  all  their  own  costs,  charges, 
and  expences;  including,  for  aught  I  know,  the  costs, 
charges,  and  expences,  of  this  very  suit,  in  which  they  are 
co-plaintiffs.  Those,  therefore,  who  contend  against  the 
widow  in  this  case,  must  shew,  that  by  the  legacy,  the 
testator  intended  to  satisfy  all  the;  provisions  of  the  bonds ; 
as  well  that  relating  to  the  widow,  as  those  which  have 
reference  to  the  issue,  and  to  the  trustees.  Now  it  is  a  strange 
proposition,  that  the  testator  meant  the  1000/.  bequeathed 
absolutely  to  the  widow,  as  a  satisfaction  of  the  obligation 
to  pay  500/.,  knowing  the  latter  sum  to  be  subject  to  the 
contingent  rights  of  his  issue,  and  the  certain  claims  of  the 
trustees.  Accordingly,  I  think,  that  even  if  Haynes  v. 
Mico  had  been  somewhat  affected  by  later  determinations, 
this  legacy  would  be  no  satisfaction;  and  still  more,  as 
no  person  as  yet  had  confidence  enough  to  overturn  that 
decision :  I  certainly  have  not.  Consequently,  I  hold  the 
widow  to  be  entitled  to  the  legacy,  and  to  the  debt  also. 

With  respect  to  the  second  question,  it  is  quite  clear, 
that  a  judgment  at  law,  obtained  in  an  action  by  husband 
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and  wife  for  the  chose  in  action  of  the  wife,  does  not  dis-       1B24. 
appoint  her  of  her  right  of  survivorship.     In  equity  the      adams 
wife  is  infinitely  more  favoured  than  at  law,  and  that  is  Widow,  and 
shewn  by  many  cases.    No  case  that  I  have  been  able  to         i^' 
find  goes  the  length  of  shewing,  that  if  the  husband  and   Lavender 
wife  sue,  in  their  joint  names,  a  decree  for  payment  would 
have  the  efiect  of  barring  her :  under  such  circumstances 
a  Court  of  equity  would  follow  the  rule  at  law.     But  in 
this  instance  the  decree  has  not  gone  so  far,  but  only  to 
the  extent  of  an  account  before  the  Deputy  Remembrancer. 
It  follows  that  the  legacy  survives  to  the  wife  (a). 


The  decree  directed  an  account  of  the  principal  and 
interest  due  on  the  bonds;  and  that  the  defendants. 
Lavender  and  Churchill,  should  pay  the  amount  of  what 
the  Master  should  report  due,  out  of  testator's  assets  to 
plaintiffs,  Bayliss  and  Wheeley,  upon  the  trusts  of  the 
settlement.  It  declared  that  the  legacy  of  200/.  was  a 
chose  in  action  of  plaintifi*,  Mary  Adams,  and  survived  to 
her,  on  the  death  of  her  husband ;  and  ordered  the  ex- 
ecutors to  pay  the  same,  together  vnth  the  interest  received 
by  them  thereon. 

All  parties'  costs  to  be  taxed  :  plaintifis  to  pay  the  costs 
of  late  defendant  Beck,  and  his  representatives,  and  re- 
ceive the  same  over  again,  together  with  their  own  costs, 
from  defendants  Lavender  and  Churchill,  who  are  to  pay 
the  same,  and  retain  their  own  costs  out  of  testator's  assets. 

(a)  The  principal  authorities  on  the  first  question  in  this  case  are  col- 
lected by  Mr.  Swanston,  vol.  1,  p.  221, 222.  For  those  on  the  second, 
see  Mr.  Eden's  notes  to  3  B.  C.  C.  361 ;  and  Forbes  v.  Phipps,  1  Ed. 
508,  and  the  authorities  there  referred  to. 
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Hilary  Term,  5th  and  6th  Geo.  IV. 


Exchequer  of 

y^,.^^^  Between  Alfred  Eyles  Davies,  an  Infant,  by  W.  H. 

1824,  AwDRY,  Esq.,  his  next  friend,  and  Ambrose  Eyles, 

^and^thy  ^^^  Jane  Parry    Eyles,  Plaintiffs,   and  Elijah 

3%14M.  Bush,  Thomas  Sergeant,  Charles  Mortimer, 

1825  w  ^  9 

J<iim(iry24fA.     and  JoHN  Lewis  Bythesea,  Defendants. 

ijY  indentures  of  lease  and  release,  and  settlement,  dated 
mentof  ^®  ^^th  and  16th  February,  1803,  made,  in  pursuance  of 
FebniOT,      an  agreement  entered  into,  previous  to  the  intermarriage  of 

1803,  TT .  £., 
on  the  mar- 
riage of  his  daughter,  conveyed  hereditaments  to  trustees,  their  heirs,  &c.,  to  the  use 
of  himself,  until  the  marriage ;  and  then  to  the  use  of  the  husband  for  life ;  remainder 
to  the  trustees,  to  preserve,  &c. ;  remainder  to  the  wife  for  life ;  remainder  to  the 
trustees,  to  preserve,  &c. ;  remainder  to  certain  uses  in  favour  of  the  child,  or  children 
of  the  marriage ;  remainder  to  the  survivor  of  the  husband  and  wife,  and  the  heirs  and 
assigns  of  such  survivor  for  ever.     Bv  lease  and  release,  of  November,  1810,  reciting 
that  there  was  no  issue,  and  that  J.  L.  B.  had  lent  the  husband  6000/.,  for  wliich 
he  had  given  his  bond  in  the  penal  sum  of   12000/.;   the  husband  and  wife,  for 
better  security,  granted  the  premises  to  J.  L.  B  ,  in  fee;  but  subject,  and  witliout 
prejudice,  to  Uie  uses,  &c.,  by  the  settlement  limited  to  the  child  or  children  of 
the  marriage,  and  which,  on  the  decease  of  the  survivor  of  them,  should  be  subsist- 
ing; and  subject  to  a  proviso  for  redemption,  and  re-conveyance :  and  it  was  by  the 
indenture  covenanted  by  the  mortgagors  to  levy  a  fine  come  ceoy  &c.  of  the  premi- 
ses, to  enure  to  the  use  of  the  mortgagee,  his  heirs,  and  assigns,  during  the  lives 
of  the  mortgagors,  and  the  life  of  the  survivor;  remainder  to  the  uses,  estatesy  or 
interests,  f^c,  limited  hj/  the  settlement  in  favour  of  the  children,  Sfc.,  to  the  end  that  all, 
and  every  such  uses,  S^c.,  might  be  corroborated,  strengthened  and  confirmed ;  and  when 
the  same  should  determine,  to  the  use  of  the  mortgagee,  his  heirs,  and  assigns,  for^ 
ever,  subject  to  the  proviso  for  redemption.    A  fine  come  ceo  was  accordingly  levied, 
M.  51   G.  III.    The  mortgage  having  been  paid  oJ9f  after  the  time  prefixed ;  by  lease 
and  release,  of  December,  1812,  the  mortgagee  reconveyed  the  premises  to  the  trustees, 
their  heirs,  &c.,  to  hold  to  the  uses  of  the  original  settlement.     It  was  afterwards 
thought  that  the  fine  destroyed  the  conting'ent  remainder  in  fee  to  the  survivor  of  the 
husband  and  wife,  and  divested  the  resulting  reversion  in  fee  to  W.  £.,  the  settlor. 
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Charles  Bythesea  and  Mary  Eyles,  daughter  of  William       ^824. 
Eyles, — William  Eyles  granted^  released^  and  confirmed  to     Davies 
T.  Bruges  and  £.  Bythesea,  their  heirs  and  assigns,  certain  apd  others, 
hereditaments,  in  trust  for  the  settlor  and  his  heirs,  until      Bush 
the  solemnization  of  the  marriage ;  and  afterwards,  to  the  ^^^  others. 
use  of  Charles  Bythesea  and  his  assigns,  for  life,  without 
waste,    with  remainder  to  the  use  of  the    trustees,  to 
preserve  contingent  remainders;   with  remainder  to  the 
use  of  Mary  Eyks  for  life,  without  waste ;  with  remainder 
to  the  use  of  the  trustees,  to  preserve  contingent  remain- 
ders; vnth  remainder  to  such  uses  in  favour  of  the  child  or 
children  of  the  marriage,  as  is  therein  mentioned;  with 
remainder  to  the  use  of  the  survivor  of  Charles  Bythesea 
and  Mary  Eyles,  and  of  the  heirs  and  assigns  of  such 
survivor,  for  ever.    And   the  said   indentures   contained 
powers  for    the  trustees,  at  the  request  of  said  Charles 
Bythesea  and  Mary  Eyles,  or  the  survivor  of  them,  and 
after  their  decease,  at  the  request  of  the  person  or  persons, 
who  for  the  time  being,  should  be  entitled  to  the  actual 
possession  of  said  premises,  to  sell  all,  or  any  part  of  said 
premises,  and  invest  the  money  arising  therefrom,  in  the 

and  that  neither  interest  was  restored  by  the  re-conveyance,  but  that  a  tortions  con- 
tingent remainder  in  fee  was  thereby  limited  to  the  survivor,  and  a  tortions  reversion 
in  fee  resulted  to  the  mortgagee,  or  became  vested  in  the  trustees :  and  to  remedy  the 
apprehended  mischief,  amongst  other  purposes,  other  conveyances,  which  were  only 
prepared,  or  partly  executed,  and  proceedings  were  resorted  to.  Held,  however,  first, 
that  the  fine,  and  the  deed  to  ieaa  its  uses,  were  to  be  taken  together  as  one  and  the 
same  assurance ;  and  that,  therefore,  the  legal  operation  of  the  fine,  alone,  warcon- 
trolied  and  limited  by  the  lawful  intention  of  the  conuzors  apparent  on  the  face  of  the 
deed,  viz.  merely  to  give  a  charge  by  way  of  security  to  the  mortgagee  on  their  own 
interests,  which  the  lease  and  release  would  have  done  without  the  fine,  if  a  married 
woman  had  not  been  a  necessary  party;  and  that  the  interest  of  the  mortgagee  in 
the  fee  depended  on  the  estoppel,  and  was  brought  to  an  end  by  the  re-conveyance. 
Secondly,  that  even  if  the  fine  had  determined  the  life  estates,  and  destroyed  the  con- 
tingent remainders,  &c.,  then  the  vested  remainder  in  the  trustees^  to  preserve,  &c. 
supported  all  the  contingent  remainders,  without  an  actual  entry.  Thiidly,  and  as  a 
consequence  of  either  of  the  preceding  conclusions,  that  on  the  death  of  the  wife  !h 
1816,  without  issue,  the  surviving  husband  became  entitled,  as  by  virtue  of  the  original 
settlement,  to  an  estate  in  fee  simple  in  the  hereditaments,  which  he  might  dispose 
of  by  will.  And  an  exception  to  the  Master's  report,  certifying,  that  he  had  only  a 
life  estate,  at  the  time  of  making  his  will,  was  allowed. 
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***'  .    Between  Alfred  Eyles  Davies,  an  Infant,  by  W.  H. 
i$H>  AwDRY,  Esq.,  his  next  friend,  and  Ambrose  Eyles, 

^I^J^JJ       and  Jane   Parry    Eyles,  Plaintiffs,   and  Elijah 
M«ri4a.       Bush,  Thomas  Sergeant,  Charles  Mortimer, 
lia.     and  John  Lewis  Bythesea,  Defendants. 


JjY  indentures  of  lease  and  release,  and  settlement,  dated 
iIm*^'^  the  14th  and  16th  February,  1803,  made,  in  pursuance  of 
V^f^^wi^y*      an  agreement  entered  into,  previous  to  the  intermarriage  of 

TW^  i^'his  daughter,  conveyed  hereditaments  to  trustees,  their  heirs,  &c.,  to  the  use 
<4  ^MMwlfi  until  the  marriage ;  and  then  to  the  use  of  the  husband  for  life ;  remainder 
IN^  «W  liutttfofy  to  preserve,  &c. ;  remainder  to  the  wife  for  life ;  remainder  to  the 
nu*w<^  10  preserve,  &c. ;  remainder  to  certain  uses  in  favour  of  the  child,  or  children 
W' iW  WMirtagc  >  remainder  to  the  survivor  of  the  husband  and  wife,  and  the  heirs  and 
y<^<  of  tuch  furvivor  for  ever.    By  lease  and  release,  of  November,  1810,  reciting 
^9m  lhf»it»  wan  no  issue,  and  that  J.  L.  B.  had  lent  the  husband  6000/.,  for  which 
W  Im^I  given  hif  bond  in  the  penal  sum  of   12000/.;   the  husband  and  wife,  for 
W^ler  MH'urity,  granted  tlie  premises  to  J.  L.  B ,  in  fee ;  but  subject,  and  witliout 
M^Xhlit'i^i  io  the  uses,  &c.,  by  the  settlement  limited  to  the  child  or  children  of 
S^  HlAiriiig(*r  niid  which,  on  the  decease  of  the  survivor  of  them,  should  be  subsist- 
m;  aiul  mibjcct  to  a  proviso  for  redemption,  and  re-conve}'ance :  and  it  was  by  the 
WMfMluiti  covenanted  by  the  mortgagors  to  levy  a  fine  come  ceo,  &c.  of  the  premi- 
ii#i^  h^  ttiwn  to  the  u^  of  the  mortgagee,  his  heirs,  and  assigns,  during  tlie  lives 
Vl'  ih^  mortgagors,  and  the  life  of  the  sur\'ivor;  remainder  to  the  yses,  estatesy  or 
lMV«T«/li  A^'f  /w»»/^  ^.¥  /^^  settlement  in  favour  of  the  chiUrenj  Ac.,  to  the  end  thct  ait^ 
mi  twf^  t^  ^**^9  ^^'9  '"HS^^  ^  corroborated,  strengthened  and  e*m firmed ;  and  when 
||# aami  ihould  determine,  to  the  use  of  the  mortgagee,  his  heirs,  and  assivms,  for. 
«:«^  lUbJMt  ^  the  proviso  for  redemption.    A  fine  come  ceo  was  accoidincly  levied, 
II,  At  Oi  in*    ^-be  mortgage  having  been  paid  off  after  the  time  pn; lived ;  by  lease 
mk  vriMM^  ifPieWBbcry  1812,  the  mortgagee  reconveyed  the  premises  to  the  trustees, 
■   '      *^    •»  bold  Id  the  uses  of  the  original  settlement.     It  was  anerwards 

* Mnoyed  the  contingent  remainder  in  fee  to  the  sunivor  of  the 
difotod  the  resulting  reversion  in  fee  to  W.  K.,  the  settlor. 
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Charles  Bythesea  and  Mary  Eyles,  daughter  of  William       1824. 
Eyles, — William  Eyles  granted^  released^  and  confirmed  to     dTvies 
T.  Bruges  and  E.  Bythesea,  their  heirs  and  assigns,  certain  ^^  others, 
hereditaments,  in  trust  for  the  settlor  and  his  heirs,  until      Bush 
the  solemnization  of  the  marriage ;  and  afterwards,  to  the  *^^  others. 
use  of  Charles  Bythesea  and  his  assigns,  for  life,  without 
waste,    with  remainder  to  the  use  of  the    trustees,  to 
preserve  contingent  remainders;   with  remainder  to  the 
use  of  Mary  Eyles  for  life,  without  waste ;  with  remainder 
to  the  use  of  the  trustees,  to  preserve  contingent  remain- 
ders; vnth  remainder  to  such  uses  in  favour  of  the  child  or 
children  of  the  marriage,  as  is  therein  mentioned;  with 
remainder  to  the  use  of  the  survivor  of  Charles  Bythesea 
and  Mary  Eyles,  and  of  the  heirs  and  assigns  of  such 
survivor,  for  ever.    And   the  said   indentures   contained 
powers  for    the  trustees,  at  the  request  of  said  Charles 
Bythesea  and  Mary  Eyles,  or  the  survivor  of  them,  and 
after  their  decease,  at  the  request  of  the  person  or  persons, 
who  for  the  time  being,  should  be  entitled  to  the  actual 
possession  of  said  premises,  to  sell  all,  or  any  part  of  said 
premises,  and  invest  the  money  arising  therefrom,  in  the 

and  that  neither  interest  was  restored  by  the  re-conveyance,  but  that  a  tortious  con- 
tingent remainder  in  fee  was  thereby  limited  to  the  survivor,  and  a  tortious  reversion 
in  fee  resulted  to  the  mortgagee,  or  became  vested  in  the  trustees :  and  to  remedy  the 
apprehended  mischief,  amongst  other  purposes,  other  conveyances,  which  were  only 
prepared,  or  partly  executed,  and  proceedings  were  resorted  to.  Held,  however,  first, 
that  the  fine,  and  the  deed  to  lead  its  uses,  were  to  be  taken  together  as  one  and  the 
same  assurance ;  and  that,  therefore,  the  legal  operation  of  the  fine,  alone,  was^con- 
trolled  and  limited  by  the  lawful  intention  of  the  conuzors  apparent  on  the  faice  of  the 
deed,  viz.  merely  to  give  a  charge  by  way  of  security  to  the  mortgagee  on  their  own 
interests,  which  the  lease  and  release  would  have  done  without  the  fine,  if  a  married 
woman  had  not  been  a  necessary  party ;  and  that  the  interest  of  the  mortgagee  in 
the  fee  depended  on  the  estoppel,  and  was  brought  to  an  end  by  the  re-conveyance. 
Secondly,  that  even  if  the  fine  had  determined  the  life  estates,  and  destroyed  the  con- 
tingent remainders,  &c.,  then  the  vested  remainder  in  the  trustees^  to  preserve,  &c. 
supported  all  the  contingent  remainders,  without  an  actual  entry.  Thiidly,  and  as  a 
consequence  of  either  of  the  preceding  conclusions,  that  on  the  death  of  the  wife  !h 
1816,  without  issue,  the  survivmg  husband  became  entitled,  as  by  virtue  of  the  original 
settlement,  to  an  estate  in  fee  simple  in  the  hereditaments,  which  he  might  dispose 
of  by  ¥rill.  And  an  exception  to  the  Master's  report,  certifying,  that  he  had  only  a 
life  estate,  at  the  time  of  making  his  will,  was  allowed. 
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1824.       purchase  of  other  lands^  and  settle  such  lands^   so  to  be 

Davies      purchased,  to  the  same  uses  as  those  to  be  sold  were 

and  others,  limited.     By  indentures  of  lease  and  release,  dated  2nd 

Bush  ^^^  3rd  November,  1810,  reciting  the  last-recited  inden- 
and  others,  tures,  and  that  the  marriage  had  taken  place,  but  that 
there  was  not  any  issue  thereof;  and  also  reciting,  that 
John  Lewis  Bythesea  had  lent  Charles  Bythesea  6000/., 
and  that  Charles  Bythesea,  by  his  bond,  had  become 
bound  to  J.  L,  Bythesea  in  the  penal  sum  of  12000/., 
with  a  condition  for  payment  of  6000/.,  with  lawful  in- 
terest;— for  better  securing  the  repayment  of  said  6000/., 
Charles  Bythesea,  and  Mary  his  wife,  granted  said 
premised  to  J.  L.  Bythesea,  to  the  use  of  him,  his  heirs  and 
assigns  for  ever ;  but  subject,  nevertheless,  and  vnthout  preju- 
dice, to  the  several  uses,  estates,  or  interests  which,  in,  or  by, 
the  said  settlement,  were  limited,  of  and  concerning  said 
messuage,  S^c.  to,  or  for,  the  benefit  of,  the  child,  or  children, 
or  issue  of  the  body  of  said  Mary  Bythesea,  by  said  Charles 
Bythesea,  her  husband,  and  which,  on  the  decease  of  the 
survivor  of  them,  the  said  Charles  Bythesea,  and  Mary  his 
wife,  should  be  subsisting,  or  capable  of  taking  effect ;  and 
^  also  subject  to  a  proviso  for  redemption,  and  re-conveyance, 

of  the  premises,  on  payment  of  6000/.,  with  interest  at  5 
per  cent,  on  the  3rd  of  May  then  next.  And  it  was  by 
the  said  indenture  of  release,  covenanted  by  Charles  Bythe- 
sea, and  Mary  his  wife,  to  levy  a  fine  sur  conuzance  de  droit 
come  ceo,  S^x.  of  said  premises,  to  enure,  when  levied,  to  the 
use  of  J.  L.  Bythesea,  his  heirs  and  assigns,  during  the 
lives  of  Charles  and  Mary,  and  the  life  of  the  survivor  of 
them,  with  remainder  to,  and  for,  the  several  uses,  ^c,  which 
in,  or  by,  said  recited  indenture  of  settlement,  were  limited 
of  said  premises  to,  or  for  the  benefit  of  the  child,  or  children, 
4rc.,  and  which,  on  the  decease  of  the  survivor  of  them,  the 
said  Charles,  and  Mary, should  be  subsisting,  8^c. ;  to  the  end, 
that  all,  and  eperysuch  uses,  estates,  or  interests,  as  last  afore- 


/^ 
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said,  might  be  corroborated,  strengthened,  and  confirmed  by  the       1824. 
indenture  now  in  statement,  and  by  such  fine  aforesaid,  and    ]Davies 
subject  to  the  several  uses,  estates,  and  interests,  so,  by  said  and  others, 
now  stated  indenture,  to  be  corroborated,  strengthened,  and       Bush 
confirmed:  and  as  and  when  the  same  should  respectively   *°^  others. 
end  and  determine,  said  fine,  and  all  further  assurances, 
should  operate,  and  enure  to  the  use  of  said  J.  L.  Bythesea, 
his  heirs  and  assigns  for  ever,  subject  only  to  the  proviso  for 
redemption.     In  Michaelmas  Term,  51  Geo.  3d,  a  fine  sur 
conuzance  de  droit  come  ceo,  Sfc,  was  duly  levied  in  pursuance 
of  the  covenant.    The  mortgage  having  been  paid  ofi*,  sub- 
sequently to  the  time  specified  for  that  purpose :  by  in- 
dentures of  lease  and  release,  dated  the  10th  and  11th 
December,  1812 :  J,  L.  Bythesea,  at  the  request  of  Charles 
and  Mary  Bythesea,  released  and  conveyed  the  mortgaged 
premises  to  the  trustees  in  the  settlement,  their  heirs.  Sic.,  to 
hold  to  such,  and  the  same  uses,  8cc.,  as  in  the  settlement 
were  limited  concerning  said  premises  ;  and  subject  to  such 
of  those  uses,  8cc.  as  were  then  subsisting,  or  capable  of 
taking  efiect. 

After  those  several  transactions  had  taken  place,  it  was 
apprehended,  that  the  efiect  of  the  fine  come  ceo,  8fc.  was  to 
destroy  the  contingent  remainder  in  fee,  which,  by  the 
settlement  of  February,  1803,  was  limited  to  the  use  of  the 
survivor  of  Charles  and  Mary  Bythesea  ;  and  to  divest  the 
ultimate  reversion  in  fee,  which,  during  the  suspension  of 
that  contingent  remainder,  resulted  back  to  William  Eyks  ; 
and,  that  neither  the  contingent  remainder,  nor  the  ultimate 
reversion  was  restored  by  the  indentures  of  December,  1812 ; 
but,  that  a  tortious  contingent  remainder  in  fee  was  thereby 
limited  to  the  use  of  the  survivor  of  Charles  and  Mary 
Bythesea ;  and  a  tortions  remainder,  or  reversion  in  fee, 
either  resulted  back  to  J.  L.  Bythesea,  or  became  vested 
in  the  trustees.  In  consequence,  and  in  order  to  give  full 
efiect  to  an  arrangement  intended  for  the  benefit  of  Alfred 
Eyles  Davies,  (a  plaintiff*,)  grandson  of  said  William  Eyles, 
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1824.  and  of  his  issue ;  and  in  the  event  of  his  death  without  issue, 
^^^"J^     oi  Ambrose  Eyles,  a  nephew  of  William  Eyles,  it  was  agreed 

and  others,  between  the  mortgagors,  the  mortgagee,  and  the  trustees. 
Bush      hut,  without  the  knowledge  of  Eyles,  that  such  tortious 

and  others,  remainder,  or  reversion  in  fee,  should  be  conveyed  to  Eyles. 
Accordingly,  a  draft  of  another  indenture  of  release,  (to 
which  Ej/Us  was  made  a  paily)  was,  some  time  in  1816, 
and  previous  to  the  30th  of  April,  in  that  year,  prepared,  but 
never  executed,  or  ingrossed.  It  piirported  to  be  intended 
to  be  indorsed  on  the  indentures  of  December,  1812,  and 
thereby  J.  L.  Bythesea,  and  the  trustees,  according  to  their 
respective  estates,  granted  all  that  the  remainder,  or  reversion 
in  fee,  expectant  on  the  decease  of  the  survivor  of  Charles 
and  Mary  Bythesea,  and  the  failure  of  issue  of  the  mar- 
riage, of,  and  in  the  hereditaments,  &€.,  and  the  lease,  8cc. 
unto  William  Eyles,  his  heirs,  and  assigns,  for  ever.  By 
a  certain  other  indenture,  dated  the  30th  "^ April,  1816, 
executed  by  William  Eyles  only,  but  purporting  to  be  made 
between  William  Eyles,  of  the  first  part;  Charles,  and 
Mary  Bythesea,  of  the  second  part ;  and  Edward  Frowd 
of  the  third  part,  reciting,  that  Charles,  and  Mary  Bythesea, 
having  no  children,  were  desirous  that  the  remainder,  or 
reversion,  in  fee,  immediately  expectant  on  the  decease  of 
the  survivor  of  them,  and  the  failure  of  issue,  should  be 
limited  to  the  uses  thereinafter  expressed ;  and,  it  being 
apprehended,  that  the  said  desire  could  not  be  fully  ac- 
complished without  the  aid  of  William  Eyles;  William 
Eyles,  at  the  request  of  Charles  and  Mary  Bythesea, 
granted,  and  released,  unto  Edward  Frowd,  and  his  heirs, 
all  that  his  remainder,  or  reversion  in  fee,  either  by  way  of 
resulting  use,  or  otherwise  howsoever,  under  said  settle- 
ment, or  any  other  indenture,  or  assurance  whatsoever,  to 
the  uses  thereinafter  mentioned.  And  for  extinguishing 
all  contingent  remainders  of  them,  or  either  of  them;  and 
for  the  more  effectually  carrying  their  said  recited  desire  into 
effect,  the  said  Charles  Bythesea,  with  the  consent,  &c.  of 
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the  said  Mary,  covenanted  with  Edward  Frowd,  that  they  1824. 
the  said  Charles  and  Mary,  should  levy  unto  said  E,  dIvies 
Frowd,  and  his  heirs^  a  fine  sur  conuzance  de  droit  tantum,  and  others, 
of  all  that  remainder,  or  reversion  in  fee,  immediately  ex-  bush 
pectant  on  the  decease  of  the  survivor  of  said  Charles  and  a^^d  others. 
Mary,  and  the  failure  of  issue.  And  the  grant,  and  fine 
were  to  enure  to  the  uses  following: — ^viz.  to  such  uses 
as  Charles  and  Mary  should  jointly  appoint,  and  *  in 
default  of  such  appointment,  &c.,  to  the  use  of  A.  E. 
Domes,  (then  an  infant,  the  only  child  of  William  Davies, 
deceased,  by  Anne,  his  wife,  also  deceased,  who  was 
a  daughter  of  said  William  Eyles,)  and  his  assigns,  for 
life,  without  waste ;  with  remainder  to  the  use  of  Edward 
Frowd,  his  heirs,  and  assigns,  in  trust  to  preserve  the 
contingent  uses  and  estates,  thereinafter  limited;  with 
remainder  to  the  use  of  such  one  or  more  of  the  chil- 
dren of  said  A.  E,  Davies,  as  he  should  appoint;  with 
remainder  to  the  use  of  all  the  children  of  said  A.  E. 
Davies,  lawfully  begotten,  their  heirs  and  assigns  for  ever, 
in  equal  shares,  as  tenants  in  common,  &c. ;  provided  that, 
on  failure  of  the  limitations  mentioned,  the  said  messuage, 
&c.  should  remain  to  such  uses  as  William  Eyles  should 
appoint;  with  remainder  to  the  use  of  Ambrose  Eyles, 
his  heirs  and  assigns  for  ever.  A  fine,  sur  conuzance  de 
droit  tantum,  was  levied  in  Easter  Term,  56  Geo.  III.,  to 
said  Edward  Frowd,  by  said  Charles  and  Mary  Bythe^ 
sea,  of  the  hereditaments  aforesaid. 

Mary  Bythesea  died  in  1816,  without  ever  having  had 
any  child  by  said  C.  Bythesea,  leaving  said  C.  Bythesea  ; 
said  William  Eyles,  her  father ;  said  A.  E.  Davies,  her 
heir  at  law ;  and  said  Ambrose  Eyles,  surviving  her.  Charles 
Bythesea  afterwards  died,  having  first  made  his  will,  dated 
the  3rd  October,  1819,  whereby  he  devised  his  (supposed) 
estate  in  fee  in  the  hereditaments  in  question  on  trust  to 
be  sold.    This  bill  was  filed  hy  A.  E.  Davies,  a  devisee. 
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1824.       and  two  other  devisees,  or  legatees,  for  the  purpose  of 
^2^^J^    establishing  the  will,  and  carrying  the  trusts  thereof  into 
and  others^   execution.     By  the  decree  made  on  the  hearing  of  the 
Busff       cause,  it  was  ordered  that  the  estate  should  be  forthwith 
and  others,   gold,  with  the  approbation  of  Master  Spranger,  with  the 
other  usual  directions.     The  estate  was  accordingly  sold 
before  the  said  Master,  for  3500/.    But,  upon  the  inves- 
tigation of  the  title,    it  having  appeared  doubtful,  whe- 
ther the  testator  had  any  thing  more  than  a  life  estate 
in  the  property  sold,   and  whether,  upon  the  decease  of 
W.  Eyles,  a  right  of  entry  had  not  come  to  the  plaintiff, 
A.  E,  Davies,  his  heir  at  law ; — the  purchaser  moved  for 
a  reference  of  the  title  to  the  Master;   and  on  the  4th 
February,  1823,  the  Court,  by  its  order,  referred  it  to  the 
said  Master,   to  inquire  and  report  what  estate   Charles 
Bythesea  had  in  the  hereditaments   therein    mentioned, 
under,  and  by  virtue  of,  the  indentures  of  lease,  and  release, 
dated  14th  and  15th  February,  1803,  at  the  time  of  making 
his  will,  and  in  the  events  which  had  happened,  regard 
being  had  to  the  fine  levied  by  the  said  testator,  and  Mary, 
his  wife,  in  Easter  Term,  56  Geo.  III.,  and  to  the  deeds, 
if  any,  which  were  prepared  and  ingrossed  at  the  time. 
The  Master,  after  having  stated  the  several  instruments, 
.   or  conveyances,  according  to  their  tenor,  or   effect,   and 
the  proceedings  which  had  taken  place,  reported,  that 
Charles  Bythesea  had  only  a  life  estate  in  the  said  heredi- 
taments, under  the  indentures  of  February,  1803,  and  in 
the  events  which  had  happened,  regard  being  had  to  the 
said  fine  of  Easter,  56  Geo.  III.,  and  to  the  aforesaid  draft 
of  an  indenture  of  release,  prepared  in  1816,  but  never  in- 
grossed,  and  to  the  said  indenture  of  30th  April,  1816,  exe- 
cuted by  said  W,  Eyles  only.  To  this  report,  the  defendants. 
Bush  and  Sergeant,  the  devisees  in  trust  of  the  premises, 
filed  the  following  exception : — **  for  that  the  said  Master 
hath,    in  and  by  his   said  report,   found    that  the   said 
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Charles  Bythesea  had  only  a  life  estate  in  the  hereditaments      1834. 
therein  mentioned^  8ic./'  (pursuing  the  V^rms  of  the  report),     DaviesT 
''  whereas  the  said  Master  ought  to  have  found  that  the  and  others, 
said  Charles  Bythesea  had  an  estate  in  fee  simple  in  the      bush 
said  hereditaments,  under,  and  by  virtue  of,  the  said  inden-   ^^  others, 
tures  of  lease,    and  release,    dated  the  14th  and  15th 
February,  1803,  at  the  time  of  making  his  said  will,  and  in 
the  events  which  have  happened.'* 

The  exception  was    argued  in  last  Hilary  and  Easter 
Terms. 

Jervis  and  Simpkinson  for  the  devisees  in  trust,  in  sup- 
port of  the  exception. 

The  first  question  is  upon  the  operation  of  the  fine 
come  ceo,  Sfc.  It  did  not  operate  by  way  of  divesting,  or 
forfeiture.  It  had  no  other  effect  than  that  stipulated  by 
the  mortgage  deed,  which  led  its  uses,  and  which  merely 
purported  to  convey  to  the  mortgagee,  as  a  security  for 
the  loan,  all  the  interests  which  the  husband  and  wife  had 
in  the  premises ;  and  did  not  profess  to  convey  the  fee.  It 
expressly  reserved  the  uses  limited  by  the  settlement  in 
favour  of  the  children;  and  the  intention  of  the  parties  is 
apparent  on  it,  to  transfer  that  estate  only,  which  they  legally 
could.  Prima  facie,  a  fine,  it  is  true,  does  import  a  con- 
veyance of  an  absolute  estate  in  fee;  but  this,  its  general 
effect,  would  incontrovertibly  be  counteracted,  and  quali- 
fied by  any  special  declaration  of  uses  inserted  in  the 
concord.  That  is  established  by  Hunt  v.  Bourne  (a), 
in  the  fourth  resolution  of  which  it  was  laid  down,  ''that 
a  fine  sur  conuzance  de  droit  come  ceo,  Sfc.  generally  implies 
a  fee  simple ;  but  it  is  only  by  implication,  and,  therefore, 
there  is  no  repugnancy  to  limit  an  estate  for  life  to  the  conuzee: 
for  the  precedent  donation,  or  feoffment,  which  is  supposed, 
might  be  for  life  only,  or  in  tail,  and  the  general  intendment 

(a)  1  Salk.  339. 
F 
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1834.  of  the  conuzance  may  be  quaHjied  by  an  express  iitnitatiim,** 
^]^^^  Co.  2d  Read,  on  Fines  (a),  is  to  the  same  effect, 
and  others.  That  being  so,  the  question  comes  to  this,  whether  the 
Bush  declaration  of  these  parties  aKunde  shall  be  of  the  same 
andothen.  force  in  moulding  and  controlling  the  legal  and  proper 
fierce  of  the  fine,  as  if  it  had  been  expressed  in  the  concord. 
That  it  shall,  there  are  several  authorities :  Puttenham  v. 
Duncombe  (6),  Lord  CromwePs  case,  third  resolution  (c), 
Ai^^moMS  (d),  Earl  of  Leicester's  case  (e).  Herring  v. 
Brown  (f).  In  these  cases,  the  fine  come  ceo,  S^c,  and 
the  deed,  precedent,  or  subsequent,  declaring  its  uses, 
were  held  to  constitute  one  joint  assurance,  the  con- 
struction of  which  was  to  be  governed  by  the  intention. 
In  the  recent  case  of  the  Earl  of  Jersey  v.  Deane  {g},  if 
the  fines  levied  in  pursuance  of  the  deed  had  been  held  to 
have  the  strict  effect  of  fines  come  ceo,  Sfc,  they  would 
have  destroyed  the  power  contained  m  the  settlement; 
but  it  was  held  not  to  have  been  destroyed,  or  suspended. 
In  the  case  at  bar,  therefore,  the  fine  come  ceo,  S^c, 
and  the  deed  to  lead  its  uses,  are  to  be  taken  together 
as  one  and  the  same  assurance,  to  be  construed  by  the 
clear  intent  of  the  deed ;  for  if,  in  the  cases  of  rents,  con- 
ditions, and  powers,  the  Court  will  allow,  as  it  does,  the 
intent  of  the  parties  to  prevail  over  the  simple  and  unex- 
plained operation  of  the  fine,  there  is  no  reason  why  they 
should  not  allow  the  same  in  the  case  of  contingent  re* 
mainders.  Assuming  that  consequence,  the  fine,  coupled 
with  the  deed,  would  pass  the  estates  for  life  of  the  husband 
and  wife,  not  disturbing  the  contingent  remainder  to  the 
children ;  and  would  operate  on  the  subsequent  contingent 
remainder  in  fee  to  the  survivor  of  the  conuzors,  by  way  of 
estoppel  only :  and  it  follows  that  it  would  work  no  for- 

(o)  Co.  Law  Tracts,  231.  (6)  2  Dyer,  157  b. 

(c)  2  Rep.  72  b.  73  a.;  and  see  ib.  74  b.  75  a. 

(d)  Skinner,  238.  {e)  1  Ventr.  238. 
(/)  Ib,  368.    Carth.  22.  S.  C.  (g)  5  B.  and  A.  569. 
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fektire.      Vkk  v.  Edwards  (a),   Bradsiock  ▼.  Scovel(b),       1824. 
Weak  V.  Lower  (c),  Co.  Litt-,  362,  a.  Co.  2l8t  Read.     dTvibs 
on  Fines  (d).    In  the  last  work  it  is  said,  that  **  estop-  ^d  othen, 
pel  is  reciprocal  of  both  sides ;  for  he  that  shall  not  be       bush 
ocmcluded  by  a  record,  or  other  matter  of  estoppel,  shall  *°^  othew. 
not  ecnchtde  another  by  it.''    Accordingly,  the  fine  ope- 
rated by  way  of  estoppel  merely  as  between  parties,  and 
prims,  but  as  against  strangers,  it  had  no  effect.    Ccmse- 
qnendy,  the  mortgagee  was  in  this  situation :  he  had  the 
estates  for  the  life  of  the  husband,  and  for  the  life  of  the 
wife;  and,  as  against  them,  and  persons  claiming  under 
them  only,  the  contingent  remainder  in  fee,  by  yirtue  of 
the  estoppel.    Then  the  life  estates,  and  the  contingent 
remainder  in  fee,  were  revested  in  the  mortgagors,  and 
restored  by  the  re-conveyance  of  the  mortgagee  to  the 
trustees  in  the  marriage  settlement,  to  the  uses  of  that 
settlement,  in  December,  1812.    (The  counsd  were  then 
about  to  comment  on  the  draft  of  the  indenture  of  release, 
which  had  been  prepared  in  1816,  but  not  executed,  as 
evidencing  the  then  design  of  the  parties :  but  the  counsel 
for  the  report  objected  that  it  was  not  evidence ;  and  ikhe 
Cant  intimated  that  it  ought  to  be  left  entirely  out  of  con- 
sideration.) 

According  to  the  view  which  has  been  taken  of  the  case, 
the  indenture  of  the  30th  April,  1816,  does  not  affect 
the  question,  it  was  executed  by  Eyks,  the  original 
settlor,  alone,  who  thereby  granted  to  one  Frowd,  all  his 
FBversienary  interest  in  the  premises  upon  certain  trusts : 
and  in  pursuance  of  an  agreement  therein,  the  husband 
a«d  wife,  shortly  after,  levied  a  fine  sur  conuTUince  de  droit 
tantunif  to  Frowd,  of  £beir  contingent  remainder  in  fee. 
This  species  of  fine  '*  only  conveys  all  the  right  which  the 
conuzor  has,  and  no  more;'^  Cruise  oa  Fines  (e).    The 

(a)  3  P.  Will,  372.  (6)  Cro.  Car.  434,  435. 

(c)  PoUexf.  54.  ((0  Co.  Law  Tracts,  273. 

(fi)  35,  3d  edit. 

f2 


68  CASES  IN  THE  EXCHEQUER, 

• 

1824.       second  fine,  then,  only  transferring  to  the  conuzee,  what 
Davies      interest  the  conuzors  might  lawfiiUy  transfer,  as  a  necessary 

and  others,   consequence,  caused  no  forfeiture,  or  destruction  of  estate. 
Bush  There  was  no  declaration  of  uses  with  reference  to  that 

and  others,  g^^^  f^j.  j^y  ^^  statute  of  frauds  (a),  a  declaration  of  the 
uses  of  a  fine  must  be  in  writing,  and  signed  by  the  party ; 
bat  the  preceding  draft  of  indenture,  declaring  those  uses, 
was  not  executed  by  any  of  the  parties,  and  was  therefore 
void.  The  efiect  was,  that  the  uses  resulted  to  the  conuzors, 
and  they  were  in  of  their  old  estate.  Being  so  in,  Mary 
Bythesea  died  without  any  child,  or  without  having  had 
any,  and  the  contingent  remainder  in  fee  vested  in  Charles 
Bythesea,  He,  therefore,  had  an  estate  in  fee  in  the  here- 
ditaments, at  the  time  of  making  his  will.  But,  se- 
condly, supposing  that  the  first  fine  had  a  divesting 
operation ;  the  mortgagee  would  have  thereby  acquired  an 
estate  for  life,  with  a  tortious  remainder  in  fee ;  and  the 
reversion  in  the  settlor  would  have  been  divested  and  turned 
to  a  right.  Then  by  there-conveyance,  the  tortious  estate  in 
fee  would  have  been  conveyed  by  the  mortgagee  to  the 
releasees  to  uses,  who  were  also  the  trustees  in  the  marriage 
settlement,  upon  the  same  trusts  as  those  of  that  settlement ; 
but  these  trusts  would  have  been  tortious,  leaving  the  rever- 
sion of  the  original  settlor  still  divested,  and  put  to  a  right. 
By  the  deed  of  April,  1816,  Eyles,  the  original  settlor,  grant- 
ed and  released  to  Frowd  and  his  heirs,  all  his  remainder, 
or  reversion  in  fee  whatsoever.  But  if  this  estate  of  Eyks 
were  then  divested  and  put  to  a  right,  the  right  was 
clearly  that  kind  of  interest  which  could  not  be  con- 
veyed by  deed.  A  right  of  entry  is  not  grantable.  That 
was  admitted  in  Goodright  v.  Forrester  (b),  and  it  was 
contended,  that  it  was  not  devisable.  If  that  conveyance 
had  been  made  to  the  husband  for  ^  moment,  it  would  have 
operated  to  him  as  a  release  of  the  right,  Litt.  s.  467 ;  but  it 

(«)  29  c.  2,  c.  3.  ih)  1  Taunt.  578. 
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haying  been  made  to  Frawd,  a  stranger,  it  cannot  1)e  con-        1824. 
tended,  that  it  operated,  either  as  a  release,  or  an  extinguish-      -^^^^^ 
ment  of  the  right.     EyUs,  therefore,  still  had  the  right  of  and  others, 
entry,  but  could  he,  in  the  face  of  that  deed,  be  heard  to       3^33 
say,  that  it  did  not  pass  all  his  interest  ?     If  the  estoppel  ^^  others, 
works  in  the  one  case,  must  it  not  work  in  the  other  also  ? 
Eyles  was  estopped  by  his  own  deed ;  and  if  it  estopped  him, 
it  must  estop  his  heirs  also.     Therefore,  in  any  view  of  the 
case,   the  Master  was  mistaken ;  and  ought  to  have  found 
that  Charles  Bythesea  had  an  estate  in  fee,  at  the  time  of 
making  his  will. 

Preston  for  the  purchaser,  in  support  of  the  report. 

The  report  is  right  in  its  terms.  It  is  a  settled  maxim  of 
law,  that  if  persons  having  bare  possibilities,  treat  them  as 
existing  interests,  and  attempt  to  convey  them  to  other 
persons,  the  rights  are  not  transferred,  but  if  there  is  mat- 
ter of  estoppel,  they  are  extinguished.  In  Bucklers  case 
(a),  it  was  resolved,  that  a  fine  come  ceo,  8^c,,  levied  by 
tenant  for  life,  to  tenant  at  will,  was  a  forfeiture,  and  that 
he  who  had  the  right  of  remainder,  might  enter  on  the 
tenant  at  will,  and  purge  the  disseisin ;  and  it  was  said  (6), 
*'  that  if  the  disseisee  levy  a  fine  to  a  stranger,  in  this  case 
the  disseisor  shall  retain  the  land  for  ever;  for  the  disseisee, 
against  his  own  fine,  cannot  claim  the  land,  and  the  conu- 
zee  cannot  enter ;  for  the  right  which  the  conuzor  had,  cannot 
be  transferred  to  him ;  but  by  the  fine,  the  right  is  extinct, 
whereof  the  disseisor  shall  take  advantag/."  In  the  present 
case,  the  conuzors  of  the  first  fine  had  life  estates  vested  in 
them  in  succession,  with  a  contingent  remainder  to  the 
survivor  in  fee ;  and  they  designed  and  professed  to  convey 
to  the  conuzee  all  their  interests,  vested,  and  contingent : 
the  consequence  is,  that  they  extinguished  their  own  con- 
tingent rights,  and  they  did  not,  (indeed  could  not)  transfer 

(a)  2d  Rep.  55  a.  (6)  lb.  56  a. 
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1624.       them  to  the  conuzee ;  but  they  enabled  the  reversioner  to 
j5][^^     take  advantage  of  the  forfeiture  by  entry.    It  is  a  novel 

and  others,  doctrine,  and  never  heard  of,  except  in  Vick  v.  Edwards, 
Bush       that  one  person  can  convey  a  contingent  remainder  to  ano- 

Md  othen.  f}i^^  A  contingent  remainder  to  a  survivor  of  two  persons 
is  not  a  releasable  interest.  It  may  be  barred  by  estoppel, 
not  by  release.  The  argument  in  support  of  the  exception, 
lests  mainly  on  Vick  v.  Edwards,  but  that  case  has  never 
been  followed  in  decision;  it  has  been  questioned  from 
time  to  time.  It  proceeds  on  fallacies,  and  mistakes.  The 
case  in  Cro.  Car.  (a),  on  which  Lord  Talbot  first  relied  for 
his  opinion,  does  not  apply.  His  Lordship  afterwards  cited 
Weak  V.  Lower,  and  concluded  from  that  case,  that  the  fine 
would  operate  to  pass  the  contingent  remainder  in  fee  by 
estoppel.'  In  the  case  last  mentioned  there  was  a  contin- 
gent remainder  in  fee,  and  the  person  having  the  remainder, , 
levied  a  fine,  sur  concessit  for  years ;  and  that  circumstance 
distinguishes  Weale  v.  Lower  from  Vick  v.  Edwards.  As,  in 
Weale  v.  Lower,  the  conuzor  only  created  a  particular  estate, 
the  fee,  subsequently  accruing,  fed  the  estoppel,  and  then 
the  commencing  estate  by  estoppel,  became  an  estate  in  in- 
terest, as  if  the  contingency  had  happened  before  the  fine 
was  levied.  Not  so  of  a  fine  importing  a  conveyance  in  fee. 
A  man,  even  an  expectant  heir,  not  having  a  fee,  cannot 
convey  any.  This  reasoning  is  supported  by  the  3rd,  4th, 
and  5th  resolutions  in  Weale  v.  Lower.  The  5th  is  the 
most  material,  viz.  **  that  if  the  fine  had  been  levied  by 
Thomas  in  fee,  this  would  have  barred  the  estate  of  the 
heir,  destroyed  the  contingent  use,  and  have  operated  to 
the  benefit  of  the  possession,  as  the  fine  of  a  disseisee  to 
a  stranger ;  but  being  only  for  years,  the  fee  is  vested,  and 
the  term  is  good,  being  drawn  out  of  the  fee."  But  then  it 
is  objected,  that  this  fine,  and  the  precedent  deed,  are  to  be 
co];i8idered  as  one  assurance ;  and  that  the  fine  has  not  the 

(a)  Bradstock  v.  ScoYel,Cro.  Car.  434, 435. 
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•aae  eflfect  as  if  it  were  distinct  and  separate.     The  cases       1834. 
cited  to  shew  this  are  not  in  point.      In  Lord  CromtveTs     dIvibs 
case,  ^e  question  was,  whether  a  condition  was  extiiiguished   and  othen, 
by  a  fine,  and  in  PutUnfuim  v.  Duncombe,  whether  a  rtni       Bdsb 
mid  condition  were  extinguished.    The  questions  in  the  Earl  ^^  othcit. 
of  Leiceiier's  case,  and  in  Herring  v.  Brown,  related  to  a 
power.     The  last  case  is  frequently  nusunderstood,  and 
mis-stated :  ike  best  report  of  it  is  in  Carthew.    There  the 
tenant  for  life  ingeniously  levied  a  fine  to  the  remainder-man, 
and  he  accepted  it,  and  the  Court  thought  that  the  deed, 
tboagh  dated  subsequently  to  the  fine,  might  have  been 
executed  contemporaneously  with  it ;  and  it  was  held  that 
die  {Mwer  of  revocation  reserved  to  the  tenant  for  life,  by 
the  previous  settlement,  was  not  extinguished,  but  executed. 
So  in  Ferrers  and  Curson  v.  Fermar  (a),  a  fine,  recovery, 
and  bargain  and  sale  were  taken  as  parts  of  one  assurance, 
and  had  only  one  effect,  which  was  in  favour  and  support 
of  the  intenticm  of  the  parties.    The  Earl  of  Jersey  v.  Deane, 
has  not  the  least  bearing  upon  this  case,  though  at  first 
si^t  it  seems  to  be  relevant.     It  is  true  that  the  persons 
who  levied  the  fines  there  had  the  contingent  remainders : 
but  they  had  something  more;  one  of  them,  the  Countess  of 
Jersey,  had  the  vested  remainder  in  fee ;  and  the  solution 
of  the  case  is,  that  there  was  f(^  this  reason,  not  any 
divesting,  but  the  seisin,  to  serve  the  new  uses,  was  in  full 
activity.     Goodright  v.  Forrester  is  the  leading  case  now, 
and  all  the  authorities  are  collected  in  it. 

But  whatever  may  be  the  extent  of  the  authorities  on  the 
qualifying  operation  of  the  intention,  the  doctrine  does  not 
apply  to  this  case.  The  intention  of  these  mortgagors 
was,  to  give  to  the  mortgagee  all  their  interest,  inclu- 
aive  of  the  contingent  remainder ;  and  he  would  have  been 
greatly  surprised  to  have  been  told  he  had  not  received  that 
contingent  interest.    It  follows,  even  on  the  principles  of 

(a)  Cro.  Jac.  043. 
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1824.       those  cases  which  are  governed  by  intention ;  that  the  fine 
Davies     operated  by  way  of  divesting,  and  forfeiture ;  and  passed 

and  others,   a  tortious  fee  simple.     The  efiect  of  every  tortious  aliena- 
Bush       tion,  is  to  pass  a  fee  simple ;  if  there  be  a  divesting  to  any 

and  others,  extent,  it  must  be  to  the  extent  of  the  entire  fee.  Now 
there  cannot  be  a  good  seisin  under  the  intermediate  estate, 
when  the  whole  fee  is  divested.  There  are  many  cases  in 
which  an  alienation  by  fine,  will  be  a  forfeiture  without  a 
divesting.  Those  cases  are  distinguished  in  Com.  Dig.  Tit. 
"  Forfeiture,"  (A.  3,  4).  Gallant's  case,  cited  in  Focus  v. 
Salisbury  (a),  gives  a  solution  of  many  of  the  difficulties  on 
this  head.  The  three  last  propositions  under  letter  A.  3,  in 
Com.  Dig.  Tit.  "  Forfeiture,"  require  minute  examination, 
because  they  are  not  supported  by  authority.  For  the  first, 
no  authority  is  stated,  and  it  is  in  opposition  to  1  Leon.  126. 
The  second,  viz.  "  so"  it  will  be  no  forfeiture,  *'  if  a  husband, 
seised  in  right  of  his  wife  for  life,  levies  a  fine,  &c.,  to  the 
use  of  his  wife  during  her  Ufe ; "  is  contradicted  by  the 
case  quoted  as  an  authority  from  1  Rol.  854, 1. 35,  and  the 
authority  is  mis-stated.  But  if,  in  cases  similar  to  this,  you 
can  reject  the  use  as  a  use,  and  take  it  as  part  of  the  fine,  or 
other  common  law  grant,  {Jenkins  v.  Young  (6),  Vin.  Abr. 
Tit.  "Grant,"  N.  1),  mere  will  not  be  any  forfeiture.  The 
authority,  1  Rol.  854, 1.  40,  cited  for  the  third  proposition 
is  also  mis-stated. 

Taking  it  for  granted,  that  this  fine  did  divest,  what 
was  the  consequence?  The  contingent  remainder  in  fee 
was  extinguished ;  ( Weak  v.  Lower,  and  Buckler's  case, 
are  express  authorities  for  that),  and  if  extinguished,  it 
never  could  be  revived ;  and  the  conuzee  took  an  estate 
in  fee  simple,  subject  to  the  right  of  other  persons  to 
enter  on  him.  The  trustees  to  support  contingent  re- 
mainders, were  the  persons  whose  duty  it  was  to  have 
entered.    As  they  did  not  enter,  the  right  of  entry  came  to 

(fl)  Hardr.  401,  402.  (6)  Cro.  Car.  230. 
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Eyles,  the  settlor,  who  might  have  entered  at  the  death  of      1B24. 
the  husband  and  wife ;  and  that  right  has  now  descended      Davim 
on  his  heir  at  law,  the  first  named  plaintiff.  ^^  others. 

Then  the  re-conveyance  is  resorted  to  in  aid  of  the  title.  Bcsh 
Now  it  is  a  principle  of  law,  that  no  man  can  grant  more 
than  he  has,  in  point  of  estate ;  and  according  to  that  prin- 
ciple, the  mortgagee  could  not  give  a  better  title  than  he 
had  received.  He  had  an  estate  in  fee  liable  to  be  defeated 
by  entry ;  and  he  made  a  re-conveyance  to  the  trustees  of 
the  original  settiiement.  By.  this  arrangement,  the  parties 
endeavoured  to  revive  the  uses  of  that  settlement :  but  the 
tide  which  he  conveyed,  was  the  tide  which  was  in  him- 
sdf.  He  conveyed  the  tortious  fee  simple,  but  he  said 
nothing  of  the  resulting  reversion  in  fee ;  and  as  that  had 
been  divested,  and  put  to  a  right,  the  reversioner  ought 
to  have  been  a  party  to  any  conveyance  designed  to  re-es- 
tablish the  original  title  under  the  uses  of  the  settlement. 
As  against  the  mortgagee  and  his  heirs,  new  contingent  re- 
mainders in  fee  were  created ;  and  as  against  him  and 
them,  the  will  of  this  testator  will  be  good ;  but  not  as 
against  Mr.  Eyles,  and  his  heirs.  Here  an  important  and 
difficult  question  arises  on  the  doctrine  of  remitter.  Were 
the  trustees,  by  the  re-conveyance,  remitted  to  their  old 
estate  ?  If  the  matter  were  res  iiUegra,  the  law  would  say 
that  they  were  remitted  to  their  old  estate,  with  the  excep- 
tion of  the  contingent  remainders.  If  they  were  remitted 
for  life,  there  would  necessarily  have  been  a  remitter  for 
the  whole  fee  simple.  The  remitter  would  be  complete  as 
to  the  whole  fee,  except  the  contingent  remainders ;  but 
these  latter  having  been  extinguished,  could  not  be  set  up 
i^in,  because  the  law  never  remits  to  that  which  is  extin- 
guished. If  that  conclusion  be  correct,  and  it  is  assumed 
to  be  correct,  the  title  would  stand  thus  upon  the  re-con- 
veyance :  the  husband  and  wife,  and  the  trustees,  would 
have  back  their  hfe  estates  by  remitter,  and  all  the  other 
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1834.  remainders  would  depend  for.effect  on  the  title,  the  defec- 
Daties     ^^^  ^^^  defeasible  title  of  the  grantor.    In  Viner's  Abr.  Tit. 

«Ddothei%  "Remitter,"  E.  pi.  2,  it  is  stated,  that  "if  lessee  for 
Bush       ^^  the  remainder  for  life  are,  and  he  tn  remainder  disseises 

and  ocheiB.  ^j^  lessee,  and  then  the  lessee  dies,  he  in  remainder  shall  be 
remitted  to  his  estate,  and  the  reversion  in  lessor.  19 
H.  6,  22."  Tliat  case  most,  in  point  of  principle,  govern 
the  present.  -  Litt.  sec.  693,  and  Gilbert's  Tenures,  120, 
121,  also  bear  on  this  doctrine.  The  fine  sur  conuzance 
de  droit  tantum,  is  not  properly  before  the  Court,  if  it 
were,  I  would  contend  that  it  extinguished  the  contin- 
gent remainders,  as  efiectoally  as  if  it  were  a  fine  came 
ceo,  Sfc.  With  respect  to  the  indenture  of  April,  1816, 
executed  by  Mr.  Eyles  only^t  is  said,  that  he  could  not 
grant  away  a  mere  right  of  entry,  but  that  he  was  estop- 
ped from  claiming  any  interest  by  that  deed.  That  which 
was  done  by  Mr.  Eyles,  on  that  occasion,  was  done  in  the 
confidence  that  Mr.  and  Mrs.  Bythesea  were  concurring 
with  him  in  a  lawful  and  rightful  act :  they  were  the  prin- 
cipal and  moving  parties,  and  he  was  only  an  instrument 
in  their  hands ;  and  the  Court  will  not  say  that  he  is  con- 
cluded by  an  act  done  at  their  instance,  and  under  an  im- 
position on  him ;  nor  suffer  them  to  make  their  own  title 
good  by  their  own  wrong.  On  the  point  of  estoppel,  the 
doctrine  advanced  in  argument  in  Helps  v.  Hereford  («) 
may  seem  to  be  in  opposition  to  some  of  my  cases ;  but  it 
is  in  fact  perfectly  consistent  with  them  all.  In  that  case 
the  fee  acquired  by  a  subsequently  accruing  title,  sup- 
ported the  estoppel,  and  gave  effect  to  all  the  uses.  The 
circumstances  are  perfectly  distinct  from  those  in  the  present 
case,  for  in  this  case  the  contingent  fee  was,  by  a  previous 
act,  extinguished,  and  nothing  left  to  feed  the  estoppel. 

Farrer,  for  the  heir  at  law,  premising  that  he  should  not 

(a)  2  B.  &  A.  242. 
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be  warranted  by  his  instructions  in  arguing  the  case  at       ^834. 
any  length,  submitted  that  the  intention  of  the  conu-     dTviIbs 
sors  o{  the  fine  come  ceo,  Bfc,  as  expressed  in  the  deed  uid  others. 
to  lead  its  uses,  was  to  pass  the  fee  simple  to  the  mort-       bush 
gagee;    and  that,  therefore,  the  argument  founded  on  •'^othen. 
Iheir  supposed  intention,  as  controlling  the  divesting  operas 
tion  of  that  fine,  failed ;  that  an  inspection  of  the  deed  and 
its  provisions  would  shew  they  meant  to  convey  the  fee 
absolutely,  without  preserving  the  contingent  remainder  to 
die  issue,  the  contingency  of  their  having  any  being  then  so 
remote,  as  not  to  be  taken  into  account.    He  contended, 
consequently,  that  the  fine  extinguished  all  the  contingent 
lemainders  ;  and  that  the  indenture  executed  by  Eyles,  in 
April,  1816,  was  merely  void,  and  therefore  could  not  estop 
him,  nor  his  heir  at  law,  from  insisting  on  his  right  of  entry, 
on  the  death  of  the  husband  and  wife. 

Jervis,  in  reply.  1st.  The  deed  to  lead  the  uses  of  the  fine 
come  ceo,  Sfc,  and  the  fine  operated  as  only  one  conveyance,  ^^ 
and  the  intention  of  the  conuzors,  being  plainly,  and  clearly 
expressed  in  the  deed,  to  pass  such  estate  only  as  they  law- 
fully could  convey ;  in  consequence,  the  fine  could  have  no 
more  diverting,  or  extinguishing  effect,  than  if  the  declara- 
tion of  intention  had  made  a  part  of  the  concord,  in  which 
case  it  would  incontestably  prevail.  2nd.  But  supposing 
the  fine  had  a  divesting  effect,  and  determined  the  life  estates 
of  the  husband  and  wife,  it  at  the  same  time  operated  to 
advance  and  accelerate  the  estate  pur  autre  vie,  of  the  trus- 
tees to  support  contingent  remainders,  and  that  estate  being 
so  advanced,  and  accelerated,  would  be  sufficient  to  preserve, 
and  did  jJTeserve  all  the  contingent  remainders  limited  by 
the  deed.  The  estate  limited  to  the  trustees  by  the  settle- 
ment, was  in  the  strict  legal  terms,  and  was  executed  by 
the  statute,  and  vested  immediately.  That  point  was 
determined  in  the  House  of  Lords,  in  Parkhurst  v.  Smith, 
(a).    On  the  forfeiture  therefore  (according  to  this  supposi- 

(a)  Willes,  327,  and  see  331, 337. 
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1834.       tion)  taking  place^  they  became  seised  of  an  estate  for  the  life 
Davies     ^^  ^^  ^^  tenant  for  life,  and  that  supported  all  the  con- 

and  others,   tingent  remainders,  and  an  entry  on  their  part  was  quite 
3^32       unnecessary.     Parkhurst  v.  Smith  is  also  a  strong  autho- 

and  othen.  nty  to  shew  that  the  construction  of  deeds  ought  to  follow 
the  apparent  intent  of  the  parties,  as  closely  as  the  rules  of 
law  will  permit.  3rd.  Admitting  that  the  fine  did  operate 
by  way  of  forfeiture,  and  extinguishment,  and  that  the 
trustees  were  bound  to  enter;  still,  the  reconveyance  exe- 
cuted by  the  mortgagee  to  the  trustees,  cured  all  the  mis- 
chief which  had  been  done,  remitted  the  trustees,  and 
re-established  all  the  estates  limited  by  the  original  settle- 
ment. It  is  not  true  that  Vick  v.  Edwards  has  never  been 
acted  on.  Although  Lord  Talbot  was  mistaken  ill  supposing 
that  the  fee  was  in  abeyance,  in  other  respects  the  case  has 
been  admitted  as  law:  Feame's  Cont.  Rem.  (356,  357. 
7  ed.),  Mr.  Butler's  note  to  Co.  Litt.  191^  a.  n.  1.  (*).  4th. 
If  Eyks's  resulting  reversion  were  divested  by  the  fine,  and 
put  to  a  right,  and  he  were  a  necessary  party  to  some  con- 
veyance, in  order  to  cure  the  mischief,  the  indenture  of 
April,  1816,  mentioned  in  the  Master's  report,  executed  by 
himself  only,  is  such  a  conveyance,  and  estops  him,  and  his 
heir,  from  saying  that  he  had  any  estate  in  the  premises. 
6th.  The  fine  sur  conuzance  de  droit  tantum,  would  only 
operate  to  pass  the  legal  estates  then  in  the  conuzors ;  ai\d 
would  only  bar  their  claims  by  conclusion,  till  the  happening  ' 
of  the  event,  which  would  vest  the  fee  absolutely  in  the  sur- 
vivor,  and  that  event  happened  by  the  death  of  the  wife. 

Preston  distinguished  Parkhurst  v.  Smith,  (not  stated 
in  the  original  argument)  from  the  case  at  bar,  by  this 
circumstance,  that  in  that  case  the  persons  who  levied  the 
fine  had  only  a  chattel  interest;  viz.  an  estate  for  ninety- 
nine  years,  determinable  with  the  life  of  the  fatl^er ;  and 
the  fine  might  have  b^n  avoided  by  a  plea  of  partes  Jifiis 

(*)  Doubts  seem  to  be  thrown  upon  the  authority  of  the  c^e  in  those 
two  works. 
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nihil  habuerunt :  so  that  there  was  not  any  occasion  for      1824. 
the  trustees  to  presei^ve  contingent  remainders  to  enter ;     ^JIv^ 
but  here  the  conuzors  of  the  fine  had  a  vested  estate  for  and  others, 
life.    He  also  said  that  Mr.  Butler  was  now  satisfied,  that       q^sh 
the  doctrine  of  Lord  Talbot,  in  Vick  v.  Edwards,  was  not  ^^  othere. 
to  be  supported  on  principle,  or  authority ;  and  he  cited 
JRoe  dem.  Perry  v.  Jones  (a),  to  shew  the  difference  between 
contingent  rights,   which  were  interests^  and  contingent 
rights^  which  were  mere  possibilities ;  the  former  might  be 
released,  the  latter  could  be  bound  only  by  estoppel. 

Cur.  adv.  vult. 

The  Lord  Chief  Baron  now  delivered  the  unani-       i825. 
mous  opinion  of  the  Court.  -^^""^  24M. 

Lord  Chief  Baron.  In  this  case,  which  was  ar- 
gued a  considerable  time  ago,  I  will  observe,  on  setting 
out,  that  my  brother  Graham,  although  he  is  not  now  pre- 
sent, concurs  in  opinion  with  us. 

This  is  an  exception  to  the  Master's  report.  The  report 
was  made  in  obedience  to  an  order,  dated  February  4th, 
1823,  by  which  the  Master  was  directed  to  inquire  and 
report  what  estate  one  Charles  Bythesea  had  in  the  heredi- 
taments in  question,  by  virtue  of  certain  indentures  of  lease, 
and  release,  dated  the  14th  and  15th  days  of  February, 
1803,  at  the  time  of  making  his  will,  and  in  the  events 
which  have  happened,  having  regard  to  certain  proceed- 
ings, which  I  need  not  mention  now,  because  they  will  be 
adverted  to  afterwards,  in  the  course  of  the  opinion  which 
the  Court  is  about  to  give. 

The  Master  states  in  his  report,  that  by  indentures  of 
lease,  and  release,  and  settlement,  bearing  date,  respect- 
ively, the  14th  and  16th  days  of  February,  1803,  the  re- 

(a)  1  H.  Bl.  30.  3  T.  R.  88. 
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1825.       lease  and  settlement  being  made  between  WilKam  Eylts 
^][^jj^   and  Mary  Eyles,  spinster,  daughter  of  the  said  William 
and  others,   Eyles  and  Mary  Eyles,  of  the  first  part ;  Charles  Bythesea, 
Bu8H      of  the  second  part;   and  Hennas  Bruges  and   Edmund 
andocken.   J^fAesaa,  of  tile  diird  part ;  reciting,  amongst  other  things, 
an  intended  marriage  between  Charles  Bythesea  and  Mary 
Eyles,  and  that  William  Eyles  then  stood  seised  in  his 
d^nesne  as  of  fee,  of,  and  in,  the  messuage,  &c.,  thereinafW 
described,  and  also  reciting,  that  in  consideration  ot  the 
intended  marriage,  it  had  been  agreed  between  the  parties 
thereunto,  that  Eyles  should  convey,  settle,  and  assure  the 
messuage,  and  other  premises,  to,  and  for  the  use  and 
benefit  of,  Charles  Bythesea,  and  Mary  Eyles,  and  the  issue 
of  the  intejided  marriage,  in  such  manner  as  is  thereinafter 
limited :  it  is  witnessed  that  these  premises  are  conveyed 
to  these  trustees,  in  trust  for  William  Eyles,  the  settlor, 
until  the  solemnization  of  the  marriage,  and  th^i  to  the  use 
of  Charles  Bythesea  and  his  assigns,  for  life,  without  waste ; 
remainder  to  the  use  of  Bruges,  and  Edmund  Bythesea,  and 
their  heirs,  during  the  life  of  the  said  Charles  Bythesea,  on 
trust  to  preserve  the  contingent  remainders,  in  all  the  usual 
forms  of  expression,  commonly  used  by  conveyancers,  which 
are,  on  trust  to  preserve  the  contingent  uses  and  estates 
thereinafter  limited ;  and,  for  that  purpose,  to  make  entries, 
and  bring  actions,  as  occasion  shall  require,  but  neverthe- 
less, to  permit  and  suffer  the  said  Charles  Bythesea,  and 
his  assigns  during  his  Ufe,  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  premises,  for  his,  and  their 
own  use  and  benefit.    And  then,  after  that  estate,  for  the 
use  of  Mary  Eyles,  the  intended  wife,  for  her  life,  with  the 
usually  added  limitations  to  the  trustees  to  preserve  con- 
tingent remainders,  in  all  the  usual  terms ;  and  then  there 
is  a  limitation  to  such  uses,  in  favour  of  the  child  or  chil- 
dren of  the  body  of  the  said  Mary  I^les  by  the  said  Charles 
Bythesea  to  be  begotten,  as  is  therein  particularly  mention- 
ed;  (I  do  not  think  it  necessary  to  detail  them,)  with  remain- 
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dtst  to  the  use  of  the  sumvor  of  them,  the  said  Charles      i^^^- 
Bytkesea  and  Mary  Eyles,  and  of  the  heirs  and  assigns  of     Daties 
such  survivor  for  ever.    Some  years  elapsed,  and  there  was  «*i  othew^ 
no  i^ne  of  this  marriage;   and  then  these  two  persons       Bvsh 
having  occasion  to  borrow  a  sum  of  6000/.,  of  a  person  of  the  "**  o^hen* 
name  of  John  Letms  Bythesea,  Charles  Bythesea  gave  him 
a  bond  for  that  purpose ;  and  in  order  to  secure  the  re-pay- 
ment of  that  money,  they,  by  indentures  of  lease  and  release, 
dated  the  2nd  and  3rd  November,  1810,  (the  release  being 
made  between  Charles  Bythesea  and  Mary  his  wife,  of  the 
one  part,  and  the  Rev.  Join  Lewis  Bythesea,  the  mortgagee, 
of  the  other  part,  reciting  the  first  indentures,  and  that 
there  was  no  issue  of  this  marriage,  and  that  the  two  first 
parties  had  occasion  for  the  sum  of  6000/.,  and  that  he  the 
said  Charles  Bytheua  had  by  his  bond,  in  the  penal  sum 
of  12000/.,  secured  the  said  6000/.,  and  that  they  had 
agreed  to  make  this  security  to  guarantee  that  sum,)  did 
thereby  grant  these  premises  to  hold  to  the  use  of  the  said 
John  Lewis  Bythesea^  his  heirs  and  assigns  for  ever,  but 
subject  neverthdess,  and  without  prejudice,  to  the  several 
uses,  estates,  or  interests  which  in,  and  by,  the  said  set- 
tlement were  limited  of  and  concerning  the  said  messuage, 
8ic.,  for  the  benefit  of  the  child  or  children,  or  issue  of  the 
body  oi  Mary  Bythesea,  by  the  said  Charles  Bythesea,  her 
husband,  and  which,  on  the  decease  of  the  survivor  of  them, 
the  said  Charles  Bythesea,  and  Mary  his  wife,  should  be 
subsisting,  or  capable  of  taking  effect;  and  also  subject 
to  the  proviso,  or  condition  for  redemption  of  the  said 
premises  thereinafter  contained.    And  by  this  indenture  of 
release  it  was  covenanted  by  the  said  Charles  Bythesea, 
and  Mary  his  wife,  that  they  would  levy  a  fine  9ur  conu^ 
zance  de  droit  come  ceo  of  the  said  premises,  which  fine, 
when  levied,  was  to  enure  to  the  use  of  the  said  John 
Lewis  Bythesea,  his  heirs  and  assigns,  during  the  lives  of 
the  said  Charles  Bythesea,  and  Mary  his  wife,  and  the  life 
of  the  survivor,  remainder  to  and  for  the  several  uses. 
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1825.  estates,  or  interests,  which  in  and  by  the  said  recited  inden- 
^][^^^  ture  of  settlement  (that  is  the  settlement  of  1803)  were 
and  others,  limited  of  the  said  premises  for  the  benefit  of  the  child  or 
BusB  children,  or  issue  of  the  body  of  the  said  Mary  Bythesea  by 
andodien.  ^q  g^id  Charles  Bi/thesea,  her  husband,  and  which,  on 
the  decease  of  the  surnvor  of  Chem,  the  said  Charles 
Bythesea,  and  Mary  his  wife,  should  be  subsisting,  or 
capable  of  taking  effect.  Then  the  fine  was  to  be  to  the 
end,  that  all  and  every  such  uses,  estates,  or  interests,  as 
last  aforesaid,  might  be  corroborated,  strengthened,  and 
coi^rmed  by  the  indenture  now  in  recital,  and  by  such  fine 
or  fines  aforesaid  ;  and  subject  to  the  several  uses,  estates, 
or  interests,  so  by  the  said  now  reciting  indenture  to  be 
corroborated,  strengthened,  and  confirmed;  and  as,  and 
when  the  same  should  respectively  end  and  determine, 
said  fine,  or  fines,  and  all  such  iurther  assurances  as  afore- 
said, should  operate  and  enure  to  the  use  of  the  said  John 
Letois  Bythesea,  his  heirs  and  assigns  for  ever,  subject 
only  to  the  proviso  for  redemption  of  the  said  premises 
thereinafter  contained,  that  is  to  say,  to  a  proviso  for  re- 
demption and  re-conveyance  of  the  said  premises,  on  pay- 
ment by  the  said  Charles  Bythesea,  his  heirs,  executors, 
&c.,  unto  the  said  John  Lewis  Bythesea,  his  executors,  or 
administrators,  of  6000/.,  with  interest,  on  the  3rd  day  of 
May  then  next.  Soon  after,  namely,  in  the  51  Geo.  III., 
a  fine  was  levied  by  Charles  Bythesea  and  his  wife,  in 
pursuance  of  the  covenant.  About  two  yeai*s  aftier,  this 
money  was  repaid,  and  then,  in  the  year  1812,  Mr.  JoA/i 
Lewis  Bythesea,  the  mortgagee,  for  the  purpose  of  re- 
conveying  this  estate,  did,  by  indentures  of  lease  and  release, 
release  and  convey  the  said  premises  unto  the  said  Bruges 
and  Edmund  Bythesea,  their  heirs  and  assigns.  These 
are  the  trusts,  to  hold  to  the  baid  Bruges  and  Edmund 
Bythesea,  their  heirs  and  assigns,  to  such  and  the  same 
uses,  upon,  and  for  such,  and  the  same  trusts,  and  with, 
under,  and  subject  to  such,  and  the  same  powers,  8cc.,  as 
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in,  and  by,  the  said  thereinbefore  recited  settlement  were      1B25. 
limited,  concerning  the  said  messuage,  8cc.,  to,  or  for,  or    ^"^^^^ 
upon,  with,  under,  and  subject  to  such,  and  so  many  of  &nd  others, 
those  uses,  &c.,  as  were  then  subsisting  and  capable  of      Busb 
taking  effect,  ^^  o^era. 

In  this  report  there  are  several  other  instruments  and  pro- 
ceedings referred  to,  some  of  which,  by  the  order,  the  Master 
was  directed  to  take  into  his  consideration,  and  he  has 
accordingly  done  so.  But  it  does  not  appear  to  us,  accord- 
ing to  the  opinion  whiq^,  after  consideration,  we  have  come 
to  on  this  case,  that  it  is  material  that  these  instruments 
should  be  stated. 

The  Master  was  of  opinion,  by  his  report,  that  Charles 
Bythesea  had  only  a  life  estate  in  the  said  hereditaments, 
under,  and  by  virtue  of,  the  ^aid  indentures  of  lease  and 
release,  and  settlement,  dated  in  February,  1803,  at  the 
time  of  making  his  will.  To  this  report  the  exception  was 
taken,  in  which  it  is  stated  that  the  Master  had  made  a 
mistake  in  reporting  that  Charles  Bythesea  had  only  a  life 
estate  in  the  hereditaments  mentioned,  and  that  he  ought 
to  have  found  that  Charles  Bythesea  had  an  estate  in 
fee  simple  by  virtue  of  these  indentures  of  lease  and  re- 
lease, of  February,  1803;  and  upon  this  exception  to  the 
report  the  case  was  argued.  We  are  of  opinion  that  the 
exception  should  be  allowed.  We  think  that  Charles 
Bythesea  had  an  estate  in  fee  simple  in  the  hereditaments 
in  question,  at  the  time  of  making  his  will.  The  argu- 
ment against  this  opinion  rests  mainly  on  the  supposed 
effect  of  the  fine  of  Michaelmas  Term,  51  Geo.  III.,  levied 
by  Charles  Bythesea,  and  Mary  his  wife,  in  pursuance  of 
their  covenant  contained  in  the  release  of  the  3rd  No- 
vember, 1810,  that  release  by  which  it  was  intended  to 
create  the  mortgage.  Previous  to  that  deed  and  fine, 
Charles  Bythesea  was  tenant  for  life,  with  remainder,  in 
the  usual  way,  to  trustees  to  support  contingent  remain- 
ders;  with  remainder  to  his  wife  for  life ;  with  remainder 
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1825.       to  trustees    to   support    contingent    remainders ;     with 
^^2^^^     remainder   to  the  children  of   the  marriage  ;    with  re- 

«nd  others,   mainder  in  fee  to  the  survivor  of  the  husband  and  wife. 
BusB       ^^  1^^  "^^  clearly  a  contingent  remainder.    It  is  con- 

and  others,  tended,  that  the  fine  sur  conuzance  de  droit  come  ceo,  S^c, 
levied  by  Charles  Bythesea  and  his  wife,  to  John  Lewis 
Bythesea,  the  mortgagee,  determined  the  particular  estates 
of  Charles  Bythesea  and  his  wife ;  destroyed  the  remainder 
in  fee  to  the  survivor,  because  it  was  a  contingent  re- 
mainder, and  brought  forward  the  reversion,  which,  ac- 
cording to  the  effect  of  the  original  deed,  remained  in 
Eyles,  the  grantor,  until  the  contingency  should  happen, 
and  the  contingent  remainder  vest  in  interest  and  posses- 
sion. It  is  upon  these  positions  that  the  argument ybr  the 
report,  and  against  the  exception,  fundamentally  rests.  We 
think  that  two  answers  may  be  given  to  this  view  of  the 
case.  One  was  fully  argued  at  the  bar,  which  was,  that 
the  deed  which  led  the  uses  of  the  fines,  and  which,  ac- 
cording to  many  authorities,  must  rule,  and  may  control 
and  limit  its  operation,  shews,  unequivocally,  that  the  par- 
ties meant  only  to  give  to  the  mortgagee  a  security  for  his 
money,  and  had  no  intention  whatever  to  affect  any  of  the 
limitations  contained  in  the  original  settlement,  but,  on 
the  contrary,  as  to  some  part,  sedulously  and  anxiously 
stipulated  for  their  preservation. 

Again,  we  are  of  opinion,  that  the  estate  in  remainder, 
limited  to  the  trustees  of  the  settlement,  for  the  purpose  of 
preserving  the  contingent  remainders  after  limited,  did, 
on  the  supposed  forfeiture  of  the  particular  estate,  and 
supposed  destruction  of  the  contingent  remainders,  preserve 
all  those  remainders  in  the  usual  way,  of  which  contingent 
remainders,  that  to  the  survivor  of  the  husband  and  vnfe 
was  one.  The  transaction  is,  in  itself,  extremely  simple ; 
the  real  justice  of  the  case  is  clear  beyond  dispute.  The 
husband  and  wife  having  an  interest  for  life,  in  succession, 
and,  failing  issue  of  the  marriage,  an  estate  in  fee  which 
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miut  ultimately  belong  to  one  or  the  other  of  them ;  and,       ^^^' 
having  occasion  for  money,  give  to  the  mortgagee  a  se-     Davies 
cnrity  on  those  interests,  such  as  they  are.     Two  years  and  others, 
afterwards,  having  discharged  their  debt,  the  mortgagee      Bush 
reconveys,  by  their  direction,  in  form,  not  to  themselves,   ^^  others, 
but  to  the  trustees  of  the  original  settlement,  to  the  uses  of 
that  settlement.    The  nature  of  the  transaction,  every  pro- 
vision in  every  one  of  the  instruments,  denotes  the  real 
intention  of  all  the  parties,  viz.  to  give  a  security  to  the 
moTtg&gee   upon  the  Ufe  interests^  and  the  contingent 
interest  in  fee,  and  to  do  nothing  more,  and  in  no  other 
respect  whatever,  to  disturb  these  interests.     It  is,  how- 
ever, contended,  altiiough  this  was  the  sole  intention  of  the 
parties  in  that  transaction,  yet,  that  the  legal  and  technical 
effect  of  the  fine,  which  was  part  of  that  transaction,  was  to 
extinguish  the  contingent  remainder  to  the  survivor  of  the 
husband  and  wife>  so  that  it  never  could  revive.     It  is  said 
that  it  could  not  be  transferred  to  the  mortgagee  by  any 
mode  of  conveyance,  and  that  the  effect  of  the  fine  was 
entirely  to  extinguish  it.    The  effect  of  all  this,  it  is  said, 
is  to  replace  the  estate  in  Eyles,  the  original  settior,  in 
whom  the  reversion  remained  imtil,  by  tiie  happening  of 
one  of  the  contingencies,  the  fee  should  vest  either  in  a 
child  of  the  marriage,  or  in  a  survivor  of  the  husband  and 

• 

wife.  It  is  contended,  that  the  mode  adopted  to  make  the 
charge  foiled  in  giving  the  title  which  was  intended,  to 
the  mortgs^ee,  and  did,  besides,  irrevocably  destroy  all  the 
interests  of  the  mortgagors.  We  think  this  an  erroneous 
view  of  the'  subject.  It  appears  to  us,  that  whatever  might 
have  been  the  effect  of  the  fine,  if  it  had  stood  alone,  and 
unconnected  with  tiie  deed,  it  has  not  the  effect  contended 
for,  coupled  with  the  instrument  intended  to  lead  its  uses. 
We  have  no  right,  in  looking  at  the  effect  of  this  transac- 
tion, to  consider  the  fine  alone,  and  to  attribute  to  it  those 
consequences  which  it  might  have  had  if  unexplained,  or 
uncontrolled.     It  is  only  part  of  the  transaction,   and 
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1825.       decide  upon  the  effect  of  that  part>  the  whol^  must  be  taken 

-^^^     into  consideration.     This  is  established  by  many  cases, 

and  others,   ancient,  and  modem,  of  unquestionable  authority :  I  shall 

Bush       mention  only  two,  which  were  stated  in  the  argument,  one 

and  others,   ancient,  and  one  modem.    The  ancient  one  is.  Lord  Crom- 

v>eFs  case,  from  Lord  Cokeys  Reports.    Without  adrerting 

'  to  the  particular  facts,  the  principle  to  be  extracted  from 

There  shall     that  case,  is  this : — ^that,  although  it  be  a  maxim  in  law, 

out^f  a  d^  ^^^  there  shall  be  no  saving  out  of  a  deed,  or  a  record,  by 

or  a  record,    |^y  collateral  deed  or  record,  and  that  no  deed,  or  record, 

by  any  coi- 

lateral  deed,   shall  be  constmed,  or  ruled  by  any  thing,  except  itself;  yet, 

or  record;  ^^  cases  of  common  assurance,  as  fines,  recoveries,  and 
and  no  deed,  . 

or  record,  feoffments,  another  instrament  may,  by  the  agreement  of 
stnied  w^'  *^®  parties,  lead  their  uses,  and  create  savings,  limitations, 
ruled  by  any  and  conditions.  And,  if  a  grant  by  deed  be  made  by  B 
itself;  yet;  in  ^  ^»  of  the  manor  of  A,  and  the  advowson  of  A,  on  condi- 

caaes  ot  com-  ^qu  that  C,  during  his  Ufe,  should  erant  the  advowson  to 

mon  assur-  .       . 

ance,  as  fines,  B,  for  the  term  of  his  life,  and   they  covenant  to  levy 

a^feo^'  a  fine  to  the  uses  of  this  deed,  and  the  fine  is  levied,  the 
ments ;  an-  fine  does  not  extinguish  the  condition ;  but  if  C  dies  with- 
mentmay  by^^^  having  granted  the  advowson,  B  may  enter  for  the 

the  agree-  breach;  and,  in  this  case,  all  the  instruments  are  con- 
mentofthe       .,       ,  i  •  .  j  j 

parties,  lead   sidered  as  making  one  assurance,  and  one  conveyance,  and 

their  uses,      j^  executed  at  one  time. 

and  create 

savings,  limi-     The  modem  case  to  which  I  wish  to  refer,  is  a  case  in 

^dSSoM      *^®  Court  of  King's  Bench,  the  Earl  and  Countess  o{  Jersey 

V.  Deane.    In  that  case,  the  estate  of  inheritance  of  the 

Countess  of  Jersey  was  limited  to  the  use  of  two  persons  for 

ninety-nine  years,  with  remainder  to  the  use  of  Lord  Jersey, 

and  his  assigns,  for  life ;  with  remainder  to  the  use  of  the 

Countess  o(  Jersey,  and   her  assigns,  for  hfe;  and  these 

life  estates  were  followed  by  limitations  to  tmstees,  to 

support  contingent  remainders;  then,  after  the  death  of 

Lady  Jersey,  with  remainder  to  the  use  of  the  first,  and 

every  other  son  of  the  marriage,  successively,  in  tail  male ; 

with  remainder,  in  case  the  Countess  of  Jersey  should 
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sanriye  the  Earl,  to  the  use  of  her,  her  heirs,  and  assigns,  1B25. 
forever;  but  in  case  she  should  die  in  the  life-time  of  the  Davies 
Earl,  then  to  the  use  of  the  daughters  of  the  marriage  sue-  ^d  others, 
oessively,  in  tail  male  ;  with  the  remainder  to  the  use  of  Bush 
such  person  or  persons,  related  by  blood,  or  consanguinity,  *"^  othcra. 
to  the  Countess  ot  Jersey,  and  for  such  estates  or  interests, 
and  in  such  manner,  as  she,  notwithstanding  her  coverture* 
by  her  will  should  appoint ;  and  in  default  of  such  appoint- 
ment, to  the  use  of  the  said  Countess,  in  fee.  And,  after 
all  these  limitations,  there  was  a  provision,  that  it  should 
be  lawful  for  the  Duke  of  Bedford,  who  was  one  of  the 
trustees,  and  the  other  trustees,  or  the  survivors,  or  the  sur-' 
vivor  of  them,  at  the  request,  and  by  the  direction,  of  the 
Earl  and  Countess  of  Jersey,  during  their  joint  lives,  and  the 
life  of  the  survivor  of  them,  to  sell  or  exchange  this  estate. 
After  this.  Lord  Jersey  was  disposed  to  give  the  Countess 
an  absolute  power  of  appointment  over  the  estate;  and 
they  agreed  to  execute  another  instrument,  in  which  in- 
strument they  covenanted  to  levy  fines  of  these  premises* 
The  object  was  to  acquire  an  absolute  power  of  appoint- 
ment over  the  estate,  and  they  accordingly  executed  that 
instrument,  which,  together  with  the  fines  that  followed 
it,  raised  the  question  which  was  decided  in  that  cause. 
The  fines  were  to  operate  for  corroborating  the  several  uses, 
trusts,  and  estates,  limited,  and  expressed  of,  and  concern- 
ing, the  said  manors,  8cc.,  by  the  settlement  antecedently 
to  the  several  limitations  therein  respectively  contained  to  ' 
the  use  of  the  Countess  of  Jersey,  in  fee  simple ;  and  after- 
wards to  such  uses  as  the  Countess  of  Jersey  should,  by 
any  deed  appoint.  And  fines  having  been  levied  in  pur- 
suance of  this  instrument,  the  question  for  the  opinion  of 
the  Court  of  ELing's  Bench  was,  whether  those  fines  did 
not  operate  to  extinguish,  destroy,  or  suspend  the  power 
or  right  of  the  Earl  and  Countess ;  and  the  survivor  of 
them,  to -request  and  direct  a  sale  or  exchange  of  the 
settled  estates  under  the  powers  for  that  purpose  contained 
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1825.       in  their  marriage  settlement,  thete  being  no  reference  in 
^][^^^     this  instrument  whatever  to  any  such  powers.     It  ¥^as  a 

and  others,  case  directed  by  the  Vice-Chancellor  for  the  opinion  of  the 
BuiH       Court,  and  every  body  knows  that  the  Court  do  not  deliver 

and  others,  ti^gif  reasons  for  the  opinion  which  they  come  to.  The 
certificate  was,  "  that  the  fines  levied  by  the  Earl  and 
Countess  of  Jersey,  in,  or  as  of.  Trinity  Term,  1807,  did  not 
operate  to  extinguish,  destroy,  or  suspend  the  right  or  power 
of  the  Earl  and  Countess,  and  the  survivor  of  them,  to 
request  and  direct  a  sale,  or  exchange  of  the  settled  estates, 
under  the  powers  for  that  purpose  contained  in  their  mar- 
riage settlement,  so  as  to  prevent  an  exercise  of  those  powers 
by  the  trustees  of  the  settlement."  And  one  of  the  reasons 
very  strongly  urged  by  the  counsel  in  that  case,  which,  we 
may  suppose,  had  its  effect  in  producing  this  certificate, 
was, — that  although  a  fine  is  an  acknowledgment  upon 
record  of  a  fee  simple  in  the  conuzee,  and  unless  controlled 
will  have  a  divesting  operation ;  yet,  that  its  operation  is 
not  of  that  inflexible  nature,  but  that  it  bends  to,  and  is 
controlled  by  the  agreement  of  the  parties,  for  the  purpose 
of  effecting  any  particular  or  special  purpose.  And  many 
authorities  are  cited  for  that  opinion ;  among  others,  the 
one  to  which  I  have  previously  referred. 

Now  these  cases  prove,  that  where  the  uses  of  a  fine  are 
led  by  a  previous  deed,  expressly  referring  to  it,  the  deed  in 
'  its  turn,  limits  and  controls  the  legal  effect  of  the  fine, 
preventing  it  from  destroying  those  powers,  authorities,  and 
conditions,  which  it  would  otherwise  have  destroyed,  and 
from  extinguishing  those  estates  and  interests,  which  it 
would  otherwise  have  extinguished.  If  this  principle  is 
established  by  authority,  there  is  too  much  of  reason,  justice, 
and  expediency  in  it,  for  us  to  question  it.  We  are  there- 
fore to  enquire  what  the  deed  intended  to  do,  in  order  to 
ascertain  what  the  fine  has  done.  It  intended  to  do  nothing 
but  to  give  a  charge  to  the  mort^gee,  on  the  interests  of 
the  husband  and  wife,  to  secure  the  re-payment  of  the 


HILARY  TERM,  5  &  6  GEO.  IV.  87 

moneys  and  to  leave  their  estates,  in  all  other  respects,      1B25. 
exactly  as  they  were.    With  an  intention  to  destroy  the     Davies 
contingent  remainders,  or  ratlier,  without  an  intention  to   ^^^  others, 
preserve  them,  they  never  would  have  made  that  express       bush 
provision  for  preserving  the  limitations  to  the  children  of  the  **^^  others, 
mairiage,  which  are  contained  in  thU  instrument.    Does 
the  fine  destroy  the  power  of  sale  and  exchange  ?    That  is 
precisely  Lord  Jersey's  case.    Now  it  happens,  that  in  this 
particular,  case,  there  is  (although  it  is  not  stated  in  the 
report)  exactly  such  a  power  of  sale  and  exchange,  as  there 
was  in  that  case ;  and  I  ask,  whether,  on  the  authority  of 
it,  in  the  case  of  which  we  are  now  disposing,  the  fine 
would  destroy  the  power  of  sale  and  exchange?     If  it  be 
said  that  it  would,  that  would  be  a  decision  directly  oppo- 
site to  that  in  Lord  Jersey's  case.    Again,  I  ask,  what 
distinction  csn  be  made,  between  the  remainders  to  the 
children,  and  the  remainder  to  the  survivor  of  the  husband 
and  wife?   The  fine,  uncontrolled  and  unruled  by  the  deed, 
would  have  equally  destroyed  them  all.    Accordingly,  it 
was  said  in  the  argument,  that  all  the  contingent  remainders 
were  extinguished :  so  far  as  respects  the  contingent  remain- 
ders  to  the  unborn  children,  this  is  manifestly  answered  by 
the  class  of  cases,  to  which  the  two  I  have  particularly 
stated  belong.    And  although  the  deed  does  not  anxiously 
and  particularly  except  the  remainder  to  the  survivor,  yet, 
from  the  whole  object  and  context  of  the  deed,  it  appears 
to  us,  that  the  same  reasoning  is  to  be  applied  to  it.    They 
meant  to  do  nothing  but  what  they  lawfully  might;  that  is, 
nothing  but  what  the  lease  and  release  would  have  done 
without  the  fine,  if  a  married  women  had  not  been  a  neces- 
sary party  to  the  transaction.   It  was  in  that  view  only,  that 
this  species  of  assurance  was  resorted  to. 

The  consequence  of  this  view  of  the  subject  is,  that  the  A  fine  come 
interest  of  the  mortgagee,  so  far  as  respected  the  fee,  de-  ^^  tmons 
peaded  upon  the  estoppel ;  and  that  when  he  executed  the  who  have  es- 
deeds  of  December,  1812,  there  was  an  end  of  the  estoppel;  in  succession, 
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1825.       and  that  when  Mary  Bythesea  died,  in  1816,  her  surviving 

Da  vies'     husband  became  entitled,  by  force  of  the  indenture  of  1803, 

and  others,    and  notwithstanding  the  subsequent  transactions,  to  the  fee. 

BusR  ^u^>  supposing  that  the  transaction  of  1810,  that  is,  the 

and  odiers.   mortgage  and  fine,  had  the  effect  of  determining  the  pard- 

widi  a  con-     cular  estates,  and  destroying  the  contingent  remainders^ 

^^erin     notwithstanding  the  nature  and  intention  of  the  deed  of 

fee  to  die  sur- 1810 — ^yet,  we  think  that  they  are  preserved  by  the  estate 

S;?'«i:te.  in  the  trustees,  to  support  the  contingent  remainders.    Tte 

est  in  the  fee  remainder  is  expressly  limited  to  the  trustees,  in  the  event 

by  means  of  . 

estoppel  only,  of  the  determination  of  the  husband's  Ufe  estate  by  forfeiture, 
or  otherwise,  to  preserve  the  contingent  remainders  therein- 
after limited;  and  for  that  purpose,  to  make  entries,  or 
bring  actions,  as  occasion  should  require  :  and  so,  in  like 
manner,  upon  the  determination  of  the  wife's  estate.  Is 
this  provision  entirely  useless  ?  By  the  hypothesis,  the  hus- 
band has  determined  his  Ufe  estate  by  forfeiture.  He  could 
not  directly  affect  the  contingent  remainders,  otherwise  than 
upon  the  principle  of  estoppel.  It  is  the  destruction  of  the 
preceding  freeholds,  that  has,  according  to  the  well  known 
and  established  rule,  extinguished  the  subsequent  contingent 
remainders.  But  what  reason  is  there,  also  according  to 
the  usual  rule,  to  prevent  the  vested  remainders  in  the  trus- 
tees, from  taking  the  place  of  the  preceding  life  estates,  and 
supporting  the  contingent  remainders?  It  is  the  very  object 
of  the  limitation.  The  whole  habit  of  conveyancing  is  a 
mistake,  if  it  would  not  have  that  effect.  The  trustees  did 
not  enter,  but  that  was  unnecessary.  The  right  of  entry  in 
the  trustees,  supports  the  contingent  remainders,  though  a 
right  of  action  vnH  not.  Surely,  if  the  Ufe  estates  were 
forfeited,  the  trustees  had  such  right  of  entry.      I  can 

A  --L^  />      discover  no  circumstance  in  the  case,  to  bar  such  ri&cht  of 
Angfatofen-  '  ^ 

tiy  will  sup-  entry.     If  Mr.  Eyks,  the  reversioner,  had  entered,  and 

ff^^main-  ^l^rought  an  ejectment,  would  not  llie  estate  of  the  trustees 

ders:  aright  have  been  an  answer  to  such  ejectment?    It  is  true,  that 

not  ^6  supposed  forfeiture  was  their  own  act,  and  intended  by 
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them.    The  same  thing,  I  apprehend,  may  be  said  of  every       1835. 
case  that  has  happened.     It  is  .against  the  tenant  for  life's     jj^^^^ 
own  acts  that  the  provision  is  intended  to  operate,  to  guard   &n<l  otheis, 
him  against  the  legal  consequences  of  any  improvident      Bush 
measure,  and  to  give  him  in  equity,  and  as  a  cestui  que  ^^  othera. 
tfTitt,  those  benefits  which  he  might  have  forfeited  at  law. 
No  distinction  is  made  in  the  original  provision  for  pro- 
tecting and  preserving  the  contingent  interests  between  the 
contingent  limitations  for  the  benefit  of  the  children,  and 
those  for  the  benefit  of  the  parents.    The  manner  in  which 
the  contingent  fee  Umited  to  the  heirs  of  the  survivor  is 
contended  to  be  destroyed,  is  by  the  destruction  of  the  pre- 
ceding freeholds  which  supported  it.   Upon  the  fee  itself  the 
parties  could  not  otherwise  act.    They  could  not  convey  or 
transfer  it  in  any  mode.     It  follows,  that  if  there  remains  a 
preceding  freehold  to  support  it,  it  would  remain,  and  vest 
when  the  contingency  happened.    The  right  of  entry  in 
the  trustees,  bestowed  for  the  very  purpose,  is  that  preced- 
ing freehold,  and  therefore,  when  the  contingency  happened, 
the  estate  vested.     Charles  Bythesea  had  therefore,  in  our 
opinion,  at  the  time  of  making  his  will,  a  fee. 

Exception  allowed. 


(Before  the  Lord  Chief  Baron),  ^*®?^v 

-^  ^  ^  Gray'z  hm 

Adl. 

Headen  et  Uxor,  v.  Rosheb.  Dec. 234- 24. 


1  HE  object  of  this  bill  was  to  set  aside  a  sale  by  the    ^xcheaver 
plaintiffs,  to  the  defendant,  of  certain  reversionary  property,  jan,  25,1825. 

The  mother  of  plaintiff    Mrs.  Headen,  having    been*  ^^^"^^/-^ 
entitled  to  a  moiety  of  a  sum  of  2000/.,  secured  by  mort-  gale  ^'J^ 

versionaiy  in- 
terest will  not  be  set  aside  for  mere  inadequacy  otfrice,  as  compared  with  arithmetical 
value  determined  by  the  calculation  of  an  actuary,  exclusire  of  every  other  circum- 
stance :  the  latter  value  not  being  possible  to  be  obtained  in  &ct. 
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gage  in  fee  on  the  estate  of  the  defendant,  and  also  to  a 
certain  proportion  of  a  considerable  sum  of  3  per  cent, 
reduced  bank  annuities,  standing  in  the  name  of  the 
Deputy  Remembrancer  of  this  Court,  in  trust  in  a  cause 
Roades  ▼.  Smith,  both  expectant  on  the  death,  without 
issue,  of  Fanny  Roades,  a  single  lady,  of  the  age  of  sixty- 
three, — by  her  will  dated  January  31st,  1808,  bequeathed  all 
her  estate  and  effects  to  her  said  daughter,  for  her  sole  and 
separate  use,  independent  of  coverture,  &c. :  and  no  part  of 
her  estate  was  to  be  subject  to  the  control,  debts,  or  en- 
gagements, of  said  plaintiff's  then  present,  or  any  future, 
husband.  And,  after  some  further  dispositions,  she  ap- 
pointed said  plaintiff  her  sole  executrix.  The  testatrix  died 
soon  afterwards,  and  Mrs.  Headen  became  entitled  to  the 
expectancies  mentioned.  Headen,  the  husband,  had  been 
made  a  bankrupt  in  1808.  In  August,  1814,  being  in 
distress  for  money,  and  his  wife  and  daughters  having 
resolved  to  establish  a  ladies'  school,  but  being  in  want  of 
means  for  the  purpose,  an  attempt  was  made  to  sell  the 
reversionary  interests  in  the  mortgage,  and  in  a  sum  of 
915/.  IO5.  9JJ.  3  per  cents  reduced,  being  the  amount 
of  the  proportion  of  stock  to  which  Mrs.  Headen  was  then 
(erroneously)  supposed  to  be  entitled,  under  the  will. 
Messrs.  Hoggart  and  Phillips  were  employed  to  effect  the 
sale  by  auction,  at  the  auction  mart,  Bartholomew  Lane, 


Therefore,  where  the  value  of  a  reversionary  interest  was  calculated  by  Mr.  Morgan, 
at  928/.  81.,  and  the  price  paid  was  630/.,  which  was  more  than  two-thirds  of  the 
former,  and  as  large  a  price  as  could  be  procured  at  the  time ;  and  there  was  no  undue 
practice  whatever  imputable  to  the  purchaser ;  a  bill  to  set  aside  the  sale  was  dismissed 
with  costs. 

Where  a  feme  covert,  separately  entitled  to  the  reversions  to  the  moiety  of  a  mort- 
gage, and  to  a  trust  found  in  Court,  sold  the  former,  and  a  portion  of  the  latter,  to  the 
mortgs^or;  and,  when  the  property  became  vested  in  possesiion,  released  the  moiety, 
and  proposed,  and  joined  with  the  purchaser  in,  a  petition  to  the  Court,  for  a  transfer 
of  the  trust  (iind,  and  on  being  examined  in  Court,  gave  her  consent  to  the  transfer, 
but  afterwards  abandoned  the  petition,  and  substituted  a  suit  to  set  aside  the  sale;  her 
previous  acts  were  held  to  amount  to  a  strong  confirmation. 

A  feme  covert  is  treated  in  equity  as  a  feme  soUy  in  respect  of  her  separate 
property. 
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London.  The  particulars  of  sale(*)  mis-described  both 
the  interests,  and  included  in  the  same  lot  with  them,  by 
mistake,  another  property  represented  as  a  reversion  to  the 
moiety  of  800/.,  on  the  demise  of  the  same  life  (P.  Roades), 
and  of  a  lady,  aged  seventy-six,  and  another  lady,  aged  sixty- 
^ght  years,  also  fiinded  in  the  name  of  the  Deputy  Remem- 
brancer of  the  Court  of  Exchequer.  The  whole  property  was 
knocked  down  to  a  Mr.  Wilde,  at  910/. ;  but,  on  subsequent 
investigation,  he  refused  to  complete  the  purchase,  and  the 
contract  wa3  rescinded.  On  the  30th  September  following, 
the  two  reversions  were  again  offered  for  sale,  alone,  at  the 
same  place,  but  there  was  no  bidder.  Immediately  after, 
an  application  was  made  to  the  defendant,  by  the  husband, 
to  purchase  the  property ;  and  after  some  treaty  he  became 
the  purchaser,  in  the  ensuing  November,  for  630/.  In 
December,  1821,  JP.  Roades,  the  tenant  for  life,  died  with- 
out issue,  and  Mrs.  Headen's  interest  in  the  property  sold, 
became  vested  in  possession.  In  consequence,  a  joint 
petition,  proposed  by  the  plaintiffs,  was  presented  to  this 
Court  by  them  and  defendant,  to  obtain  an  order  for  the 
transfer  to  the  latter,  of  the  915/.  lOs.  9id.,  3  per  cents, 
reduced,  and  for  setting  apart  for  Mrs.  Headen,  and  her 
children,  the  moiety  of  the  residue  of  the  trust  fund,  to 
which  they  had  also  become  entitled  in  possession.  The 
petition  was  heard  in  February,  1822,  when  Mrs.  Headen 
was  examined  by  the  Lord  Chief  Baron  (though  that  step 
was  unnecessary,)  and  assented  to  the  transfer;  and  an 
order  was  pronounced  accordingly.  It  subsequently  ap- 
peared that  the  funds  in  Court,  including  the  915/.  10s.  9jdf., 
were  liable  to  two  several  life  annuities  of  20/. ;  and  some 
consequent  difficulty  having  arisen  in  drawing  up  the  order, 
the  whole  of  the  annuities  were,  at  the  instance  of  the 
defendant,  purchased,  and  the  reversionary  interests  dis- 

(*)  They  are  stated  fully  in  the  judgment,  post  p.  96.  The  mortgaged 
estate  was,  in  fact,  situate  in  Hereford,  and  not  in  CamtoaU,  as  there 
represented :  the  other  mis-description  is  obvious. 
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charged  therefiom  for  236/..  of  which  the  plaintiffi  con- 
tributed  117/.  lOs.,  a  moiety ;  and  that,  with  a  further  sum 
of  100/.,  was  lent  to  them  by  the  defendant  on  the  occasion. 
The  petition  was  then  amended,  and  set  down  for  hearing 
more  than  once  in  the  course  of  1822 :  but  in  January,  1823, 
it  was  abandoned,  and  the  present  bill  was  exhibited.  The 
plaintiffs,  and  the  person  who  had  been  entitled  to  the 
other  moiety  of  the  mortgage  money  which  was  pre* 
yiously  paid,  had,  by  indentures  of  lease  and  release,  dated 
27th  and  28th  March,  1822,  released  unto  defendant  all 
the  hereditaments  charged,  to  hold  the  same,  freed  and 
exonerated. 

The  bill  charged,  that  the  price  paid  was  grossly  inade- 
quate, and  far  inferior  to  the  market  price: — that  the 
defendant  was  well  aware  of  the  necessities  and  embarass- 
ments  of  plaintiffs,  and  availed  himself  thereof  to  make  the 
purchase  at  an  undervalue ;  that  no  solicitor  was  employed 
gn  the  treaty  to  act  solely  for  the  plaintiffs ;  and  the  plaintiff, 
Mrs.  Headen,  was  therefore,  on  that  occasion,  without  that 
l^al  protection  and  assistance  which  her  situation,  as  a 
feme  covert,  dealing  with  her  separate  property,  peculiarly 
demanded.  It  further  charged  that  the  loan  of  370/.,  to 
be  advanced  at  the  same  time  with  the  purchase  money, 
to  plaintiffs,  formed  a  term  or  ingredient  in  the  agreement 
for  the  purchase  on  the  part  of  defendant,  and  that  he  had 
not  performed  it.  The  bill  further  charged,  (by  way  of 
amendment,)  that  under  the  circumstances,  the  plaintifis 
ought  not  to  have  paid  the  117/.  lOs.  for  the  release  of  the 
annuities : — and  that  the  release  of  the  mortgaged  heredita- 
ments was  prepared  at  the  request  of  the  defendant,  by 
Messrs.  King  and  Son,  his  solicitors,  who  also  acted  as 
solicitors  for  Mrs.  Headen,  and  without  informing  her  of 
the  effect  thereof,  or  of  the  invalidity  of  the  sale;  and  that 
such  release  was  dated  very  shortly  after  the  death  of  the 
tenant  for  life,  and  was  procured  by  defendant  merely  to 
endeavour  to  give  strength  to  an  invalid  sale,  &c. 
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The  prayer  of  the  bill  was,  that  the  sale  of  the  expectant 
interests  might  be  set  aside,  and  that  defendant  might 
le-assign  the  same,  after  deducting  the  purchase  money 
and  such  interest  as  the  Court  should  direct :  and  that  he 
might  do  all  acts  necessary  to  reinstate  the  mortgage,  and 
that  the  release  might  be  declared  void ;  and  that  the 
indenture  of  sale  and  the  release  might  be  given  up  to  be 
cancelled. 

The  answer  denied  all  the  charges  of  the  bill,  and  all 
fraud.  It  alleged  that  Mr.  Fowell,  (a  solicitor,)  had  perused 
and  approved  of  the  assignment  of  the  property,  and 
attended  its  execution,  and  was  a  subscribing  witness  to  it, 
and  had  acted  in  all  respects,  and  solely,  as  the  solicitor  on 
the  part  of  the  plaintiffs,  in  the  transaction  of  the  sale : — 
and  that  the  defendant  had  lent  the  plaintiffs  further  sums  of 
money  (beside  the  217/.  10s.  before  mentioned),  which  had 
not  been  repaid.  The  answer  also  stated  that  the  plaintiffs, 
on  being  appUed  to,  on  the  28th  March,  1822,  by  Messrs. 
King  and,  Son,  defendant's  solicitors,  freely  consented  to 
join  in  the  release  of  the  mortgaged  premises;  that  Messrs. 
King  and  Son  were  then  concerned  for  plaintiffs  as  well  as 
for  defendants,  in  the  petition,  but  had,  previous  to  the 
execution  of  the  release  by  plaintiffs,  ceased  to  act  for  them ; 
and  that  plaintiffs  had,  at  the  period  last  mentioned,  em- 
pbyed  Mr.  if.  Bishop  as  their  solicitor  : — that  upwards  of 
two  months  after  the  date  of  the  release,  the  plaintiffs 
having  signified  their^perfect  willingness  to  execute  it,  it 
was  accordingly  brought  t6  their  dwelUng-house,  at  Hoxton, 
and  there  duly  executed  on  the  5th  June,  1822,  having 
been  previously  read  over  and  explained,  by  the  husband, 
to  Mrs.  Headen;  and  that  it  was  attested  by  an  adult 
daughter  of  the  plaintiffs.  The  defendant  therefore  in- 
sisted that  he  was  well  entitled  to  the  said  reversionary 
interests,  as  having  been  fairly  purchased:  and  that  since 
they  had  become  interests  in  possession,  plaintiffs  had 
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confirmtd  the  sale,  by  proposing  the  petition,  and  by  the 
consent  to  the  transfer,  8&c. ;  and  by  the  release. 

Mr.  Morgan,  of  the  Equitable  Assurance  Office,  by  his 
deposition,  stated,  that  ''on  4th  November,  1814,  the 
value  of  1000/.  cash,  well  secured  on  real  estates,  and 
915/.  10s.  9id.  3  per  cent,  reduced  annuities,  payable  and 
transferable  on  the  decease  of  a  single  lady,  aged  sixty- 
three  years,  provided  she  should  die  without  issue,  the 
lowest,  highest,  and  mean  prices,  of  such  stock  being,  on 
that  day,  62},  63^,  63  per  cent,  was  928/.  8s."  Mr.  Hoggart 
proved  that  the  bidding  of  910/.  was  bon&Jide. 

The  plaintiffs  adduced  no  other  evidence. 

The  defendant  proved  the  execution  of  the  assignment, 
and  release,  respectively,  according  to  the  allegations  of 
the  answer,  by  Mr.  Fowell,  Mr.  W.  H.  King,  and  Mr.  H. 
Rasher,  his  son.  He  examined  three  auctioneers  and  ap- 
praisers, or  surveyors,  of  considerable  experience  in  their 
business;  two  of  whom  stated  their  belief,  that  it  was 
usual  for  actuaries,  at  the  public  Life  Assurance  Offices  in 
London,  to  refer  to  the  tables  set  forth  in  the  schedule 
to  the  act  36  Geo.  IIL,  c.  62,  for  estimating  the  legacy 
duty  on  reversionary,  and  expectant  interests,  afe  the  basis 
on  which  to  found  calculations  of  the  value  of  such  in- 
terests. And  they  all  stated  that  it  was  not  usual  for  such 
interests  to  produce,  either  by  public  auction,  or  private 
contract,  the  full  amount  of  their  value,  as  calculated  by 
actuaries,  or  accountants,  or  by  reference  to  the  legacy 
duty  tables;  but  that  the  proportion  of  the  usual  market 
price  to  the  value,  calculated  according  to  either  of  those 
methods,  was  about  two-thirds : — and,  that,  in  November, 
1814,  they  would  severally  have  accepted  630/.,  if  offered 
by  private  contract,  as  a  fair  price  for  the  interest  in 
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question  in  the  cause,  which  could  not  then  have  been 
sold  for  more,  in  their  respective  opinions,  than  637/.,  636/.^ 
or  600/.  or  guineas. 

Jervis  and  Norton,  for  the  plaintiffs,  cited  Gowhmd  v. 
De  Faria  (a),  Peacock  v.  Evans  (b).  Shelly  v.  Nash  (c). 
Foxy.  Wright  {d).  Ex  parte  ThistUwood  (c).  They  also 
mentioned  Ryle  v.  Swindells  (f),  decided  by  the  present 
Lord  Chief  Baron,  but  particularly  reUed  on  the  first  and 
second  cases. 
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Martin  and  Parker,  T.  for  the  defendants,  contended 
that  this  case  was  distinguishable  from  those,  and  from 
Gwynne  v.  Heaton  (g),  and  Cole  v.  Gibbons  (A).  They 
cited  Whalley  v.  Whalley  (i),  and  the  language  of  Lord 
Eldon,  in  Coles  v.  Trecothick  (ft). 

Jervis,  in  reply,  cited  Homsby  v.  Lee  (/).  , 

Lord  Chief  Baron.  This  is  a  bill  brought  to  set  Exchequer 
aside  a  sale  by  the  plaintiffs  to  the  defendants,  of  a  rever-  j  ^*^"'^\i 
sionary  interest^  on  the  common  equity,  to  be  relieved  against 
an  unconscionable  bargain.  The  interest  was  expectant  on 
the  life  of  a  lady  of  sixty-three.  It  consisted  of  the  moiety 
of  a  2000/.  charged  by  way  of  mortgage  on  the  estate  of  the 
defendant :  and  a  sum  of  916/.  IO5.  9}(/.  3  per  cents,  re- 
duced. The  transaction  took  place  in  November,  1814. 
As  the  mean  price  of  the  stocks  was,  at  that  time,  about  63, 
the  then  real  value  of  the  subject  of  the  bargain,  if  it 
had  been  in  possession,  would  have  been  about  667/., 
encreased  by  1000/.,  the  moiety  of  the  mortgage,  in 
all  1667/.    The  price  paid  was  630/.    Mr.  Morgan  cal- 

(a)  17  Ves.  20.  (6)  16  Vesey,  512  (c)  3  Madd.  232. 

id)  6  Madd.  111.  (e)  1  Rose,  290.  If)  M'Clel.  519. 

(g)  1  B.C.C.l .  (A)  3  P.W.  290.  S.C.  1  Ves.  S.  503.  nom.  Cole  v.  Gibson, 
(t)  1.  Meriv.  436.  {k)  9  Ves.  246.  (Q  2  Madd.  16. 
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culates  the  value  at  928/.  85.  Od. ;  and  the  price  given 
was  298/.  85.  Oc{.  less  than  his  valuation.  £618.  is  very 
nearly  two-thirds  of  the  calculated  value;  therefore,  630/. 
the  price  stipulated,  and  bona  fide  paid,  is  somewhat  better 
than  two-thirds  of  it.  These  are  the  proportions  of  the 
value.  The  other  circumstances  are,  that  the  property 
belonged  to  the  plaintiff,  Mrs.  Headen,  to  her  separate 
use:  she  was  also  the  executrix  of  the  person  who  be- 
queathed it  to  her.  The  husband,  Headen,  was  in  dis- 
tressed circumstances,  having  been  a  bankrupt,  as  stated 
in  the  bill,  in  1807.  It  is  suggested  that  he  was  a  second 
time  bankrupt,  buf  that  circumstance  is  not  material. 
To  relieve  themselves  from  their  necessities,  and  with  a  view 
of  setting  up  an  establishment  for  the  education  of  young 
ladies,  they  advertised  this  property  for  sale,  by  auction ; 
but,  unfortunately,  joined  with  it  another  property.  The 
whole  was  described  in  the  particular,  in  this  way,  viz.— 
A  reversion  on  the  demise  of  a  single  lady,  aged  sixty-three 
years,  provided  she  dies  without  issue,  to  the  moiety  of  a 
mortgage  of  2000/.,  amply  secured  on  a  freehold  estate,  at 
Trewyn,  in  the  county  of  Cornwall;  and  to  the  moiety  of 
1820/.  3  per  cent,  consols,  standing  in  the  name  of  the 
Deputy  Remembrancer  of  the  Court  of  Exchequer ;  also  to 
the  moiety  of  800/.  on  the  demise  of  the  above  life,  and  of 
a  lady,  aged  seventy-six,  and  another  lady,  aged  sixty- 
eight  years,  funded  in  the  name  of  the  Deputy  Remem- 
brancer of  the  Court  of  Exchequer. 

The  combined  property  so  described,  was  put  up  to  sale, 
and  the  whole  was  bought  by  a  gentleman  of  the  name  of 
Wilde,  who  was  the  best  bidder,  for  910/.  But  when  the 
title  was  examined,  none  whatever  could  be  made  to  the 
moiety  of  the  800/.,  upon  which  the  contract  was  rescinded. 
Afterwards  these  two  sums,  viz.  the  moiety  of  the  2000/.,  and 
the  moiety  of  1820/.,  stock  were  put  up  to  sale  again,  but 
there  was  no  bidder.  Then  the  defendant  was  applied  to 
to  purchase  them.    We  have  no  evidence  of  any  conversa- 
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tion  at  the  time  of  the  contract.  All  that  can  be  said,  is« 
that  there  is  no  evidence  from  which  any  thing  of  undue 
practice  can  be  imputed  to  the  defendant.  It  is  said  he 
promised  to  lend  a  further  sum  of  370/.,  which  he  afterwards 
refused.  It  is  not  supported  by  evidence,  and  he  denies  it : 
in  fact  however,  upon  subsequent  appUcations,  he  did  lend 
some  further  sums.  In  1821,  the  tenant  for  life  died,  and 
the  plaintiffs  came  into  possession  of  some  other  property, 
probably  not  enough  to  reUeve  them  entirely  from  their 
di£Eiculties.  They,  however,  upon  this  occasion,  released 
the  mortgage ;  and  some  steps  were  taken  to  procure  a 
transfer  of  the  915/.  lOs,  d^d.  3  per  cents,  in  common  with 
the  other  funds  in  this  Court,  to  which  they  are  entitled. 
Mrs.  Headen  came  into  Court,  and  consented  to  a  transfer 
of  the  former  fund.  But  before  this  was  perfected,  the 
plaintiffs  appear  to  have  come  to  the  resolution  of  disputing 
the  defendant's  title,  and  instituting  this  suit.  There  are 
two  questions,  1st.  How  far  relief  ought  to  have  been  given 
against  the  original  purchase,  if  that  had  been  unconfirmed  ? 
2nd.  What  alteration  the  alleged  confirmation  makes? 
The  opinion  I  have  formed  on  the  first  question,  will  render 
the  consideration  of  the  second  unnecessary.  The  plain- 
tiff's case  is  put  on  the  inadequacy  of  the  price  given.  There 
is  no  foundation  for  any  imputation  of  any  other  kind ;  there 
is  no  suggestio  falsi ;  no  suppressio  veri ;  no  confidence 
abused,  for  none  existed.  A  great  number  of  cases  have 
been  cited,  but  two  have  been  principally  relied  on  ;  Pea-- 
cock  V.  Evans,  and  Gowland  v.  De  Faria,  Now  in  the 
former,  there  were  other  strong  circumstances,  quite  distinct 
from  inadequacy  of  price;  and  from  the  report  itself,  it 
clearly  appears,  that  the  mind  of  the  judge  who  decided  it, 
was  considerably  affected  by  those  circumstances.  In  the 
course  of  his  judgment,  speaking  of  William  Evans,  and 
Peacock,  the  parties  to  the  agreement,  the  Master  of  the 
Rolls  observes : — '  They  did  not  understand  the  subject. 
They  seem  to  have  supposed,  that  Evans  could  not  convey 
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his  remainder  in  fee>  subject  to  his  father  s  life ;  and  also> 
that  if  Evans  should  die  in  his  father's  life,  there  ^ould  be 
an  end  of  the  agreement ;  and  the  estate  could  not  be  con- 
veyed. At  the  end  of  the  agreement  there  is  an  anxious 
provision,  that  at  all  events  it  shall  be  executed  in  six  months, 
under  a  penalty ;  and  Evans  is  made  to  agree,  that  he  shall 
be  at  the  expense  of  insuring  his  own  life  against  his 
father's ;  in  order  to  guard  against  this  supposed  risk,  which 
Peacock  would  run.  They  gave  the  agreement  to  an 
attorney  ;  who,  when  he  came  two  days  afterwards,  to  carry 
it  into  execution,  drew  a  deed,  containing  an  immediate 
conveyance  of  the  remainder.  Who  can  tell  what  effect 
that  supposed  risk  may  have  had  in  determining  the  price?' 
The  considerations  which  he  has  stated  in  this  passage, 
evidently  weighed  much  with  Sir  W.  Grant.  Again,  he 
says : — '*  Another  circumstance,  appearing  upon  the  face  of 
the  agreement,  is,  that  Evans,  intended  to  have,  and  Peacock 
consented  to  give,  thirty  years'  purchase ;  abating  the  father's 
life  interest ;  valued  at  five  years'  purchase.  That  abate- 
ment being  made,  it  was  just  the  same  as  if  the  father  had 
been  dead  ;  and  the  amount  of  twenty-five  years'  purchase 
ought  to  have  been  inmiediately  paid  down.  Instead  of 
that,  the  payment  was  to  be  made  by  instalments ;  the  last 
at  the  distance  of  two  years  and  a  quarter.  This  is  material^ 
first,  with  ref(»ence  to  the  accommodation,  which  was  the 
object  of  Evans:  secondly,  in  point  of  interest;  this  dis- 
tressed man  was  obliged  immediately  to  raise  money  upon 
the  bond,  when,  according  to  the  true  spirit  of  the  agree- 
ment, he  ought  to  have  had  the  money  in  his  possession, 
immediately  upon  the  execution  of  the  conveyance." 

''  The  material  consideration,  however,  is  the  great  under- 
value. It  is  true,  the  agreement  is  for  thirty  years'  purchase 
of  the  then  rents ;  but  there  was  no  previous  inquiiy  as  to 
the  present  value :  how  long  these  rents  had  been  payable : 
whether  they  had  been  lately  raised,  or  were  old  rents. 
Without  any  inquiry  of  that  sort,  the  purchase  was  settled 
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immediately  upon  the  rental :  Evans  recently  released  irom 
gaol:  Peacock,  being  the  owner  of  the  adjoining  estate 
had  an  opportunity  of  knowing  the  value  of  the  land ;  the 
parties,  so  far,  not  precisely  upon  a  footing." 

Upon  examining  these  passages,  it  is  impossible  to  say, 
upon  the  authority  of  that  case,  that  Sir  W.  Grant 
would  have  felt  himself  entitled  to  relieve  upon  any 
such  inadequacy  of  price  as  exists  in  this.  I  cannot 
make  the  same  observations  with  respect  to  Gowland 
V.  De  Faria.  That  comes  very  near  the  present  case; 
but,  notwithstanding  the  very  great  respect  which  I 
entertain  for  the  great  judge  (a)  who  determined  it,  I  can- 
not bring  myself  to  adopt  the  principle,  which  he  is  re- 
ported to  have  laid  down  there.  He  is  made  to  say  that 
when  he  examined  the  case  of  Peacock  v.  Evans,  he  found 
the  doctrine  of  the  Court  perfectly  established ;  that  the 
validity  of  contracts  of  this  nature,  turned  almost  exclu- 
sively upon  this  circumstance  of  the  adequacy  of  the  price. 
He  seems  to  have  considered  that  such  guards  are  thrown 
about  a  person,  about  to  dispose  of  a  reversionary  interest, 
that  he  can  hardly  dispose  of  it,  but  by  public  sale.  I  cannot 
say  that:  and,  however  closely  that  case  approaches  to 
this,  it  may  be  observed,  in  answer  to  it,  that  the  decision 
was  appealed  from,  and  the  suit  was  eventually  compro- 
mised(&).  Neither  the  other  cases  cited,  nor  the  current  of 
authorities  warrant,  in  my  judgment,  the  position,  in  the 
latitude  in  which  it  has  been  laid  down  in  Gowland  v.  De 
Faria ;  and  nothing  but  that  position  in  its  full  latitude 
would  justify  me  in  this  cause  in  making  a  decree  for  the 
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(o)  Sir  W.  Grant. 

(jb)  ''  The  decision  was  appealed  from,  but  the  suit  was  compromised 
by  Gowland,  (the  seller,)  paying  the  costs  and  a  sum  of  money  to  De 
Faria,  (the  purchaser,)  beyond  the  sum  decreed  to  him  at  the  Rolls." 
Sugden's  Law  of  Vendors  and  Purchasers,  231,  n.  (A),  5th  ed.  Seethe 
end  of  the  Report  in  17  Ves.  27. 

h2 
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1825.  plaintiff.  Here  no  previous  acquaintance  existed;  no 
Headen  ui^due  influence  was  exerted;  no  means  were  employed 
'*  UA  to  obtain  the  bargain ;  all  the  means  used  were  on  the 
RosHEB.  Other  side.  With  respect  to  the  circumstance  of  this 
plaintiff  being  a  married  woman,  there  is  nothing  in  it ; 
because  it  appears  on  the  evidence,  that  she  was  aware  of 
what  she  was  doing,  and  being  possessed  of  this  property 
to  her  separate  use,  I  must  treat  her,  with  respect  to  it, 
as  if  she  were  a  feme  sole.  The  price  agreed  on,  and 
actually  paid  was,  in  my  opinion,  the  utmost  that  accord- 
ing to  every  human  probability  could  have  been  obtained. 
I  do  not  dispute  Mr.  Morgan'^  valuation ;  but  the  price  put 
by  the  actuary  can  never  be  procured  in  fact :  the  witnesses 
for  the  defendant  prove  it,  and  it  requires  no  witnesses. 
The  price  set  was  the  arithmetical  value :  now  no  man  will 
part  with  his  ready  money,  and  all  the  advantages  which 
the  power  over  it  confers,  in  exchange  for  a  future  interest, 
without  some  compensation  beyond  the  dry  arithmetical 
value  of  it.  To  set  this  bargain  aside  would  be,  in  effect, 
to  decree  that  no  valid  bargain  for  a  reversion  can  be 
made,  except,  by  auction :  and  I  do  not  know  how  any 
other  sale  of  such  an  interest  can  be  sustained,  unless 
judges  proceed  on  the  same  principle  as  I  do.  This 
would  be  a  very  inconvenient  restraint  on  the  power  of 
the  owners  of  such  property.  A  private  sale  is,  no 
doubt,  sometimes  an  imprudent  exercise  of  that  power : 
but  in  many  situations,  and  under  circumstances  of  no 
unfrequent  occurrence,  it  is  wise  and  provident.  Every 
case  should  turn  on  its  particular  circumstances ;  and  I 
think  there  are  none  in  the  present  case,  which,  either 
according  to  sound  sense,  or  to  any  established  course  of 
precedent,  affect  it. 

Therefore,  having  thought  it  adviseable  to  state  this 
opinion,  I  will  not  take  up  any  further  time  on  the  second 
point.     I  will  only  say,  that  there  was  very  strong  con* 
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firmation  at  a  period,  when,  by  the  death  of  the  tenant  for       1825. 

Ufe,  the  situation  of  the  plaintiffs  was  materially  altered.  Headen 

Upon  the  whole,  I  think  I  must  dismiss  the  bill  with  costs.  «^  ^'*> 


V. 
ROSHER. 


Bill  dismissed,  with  costs. 


Gray's  Inn 
HaU, 

Marryatt  and  others,  v.  Nobre.  Dcc.16,1824. 

nn  Exchequer  of 

XHIS  bill  was  filed  in  November,  1823,  for  a  discovery.       Pleas, 

a  commission  for  the  examination  of  witnesses  at  Bahia,   '^''^^^ ' 
Maranham,  Ceara,  or  elsewhere  abroad,  in  aid  of  a  defence   In  insurance 
to  separate  actions  at  law,  commenced  just  before  by  the  ^ays  a  ques- 
defendant  (who  is  resident  at  Bahia)  against  the  plaintiffs  tion  of  cir- 

*  cumstances 

(underwriters  in  London,  above  fifty  in  number)  to  recover  whether,  on 
the  amount  of  their  several  subscriptions  to  two  policies  of  ^'^^^S  * 

.  *  *  commission 

msurance,  effected  in  January,  1822,  upon  a  vessel  called  abroad,  the 
the  Rapoza,  and  her  cargo,  represented  to  consist  of  specie  g^all  be'r^^ 
only,  at  and  from  Bahia  to  Ceara,  and  from  thence' to  quired  to 
Maranham,  and  for  an  injunction  to  stay  proceedings  at  ^^ofe  or  any 
law.     An  injunction  was  granted  until  answer,  or  further  P^rt  of  the 
order;  which,  on  the  coming  in  of  the  answer,  in  Michael-  sured,into 

mas  Term,   1824,  the  defendant  moved  to  dissolve,  and  ^^Jl^' 

'  Where  an 

obtained  an  order  for  that  purpose,  unless  cause  should  be  order  was 

shewn  to  the  contrary  during  the  present  sittings.  menfinto^^' 

Court  of  50 

Pepys  and  Richards,  G,  now  moved,  upon  notice,  for  a  ^esubscrip- 

commission  to  examine  witnesses  at  the  places  mentioned.  ^^^  ^^  *}*? 

,  .  ...         parties,  this 

returnable  without  delay;  and  that  the  injunction  might  was  held  to 

mean  not  a  . 

pmpnentof 
half  the  gross  amount  oj  the  subscriptions,  without  regard  to  the  parties  contributing, 
as  a  condition  of  continuing  the  injunction,  but  a  separate  payment  of  one  moiety  of 
his  individual  subscription  by  each  subscriber ;  and  that  tne  injunction  was  to  be  dissolved 
against  such  parties  only,  as  did  not  pay  in,  and  to  be  retained  in  favour  of  such  as  did. 
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Maretatt  Ucation  should  have  passed  in  the  cause ;  and  for  an 

and  others,  inspection  of  books  of  account,  papers,  &c.  They  produced 

NoBftE.      an  affidavit  as  to  the  materiality  of  the  witnesses,  without 

stating  their  names;  and  read  sufficient  out  of  the  answer 

to  shew  that  the  matter  in  question  arose  abroad,  citing 

Akers  v.  Chancy  {a).  There  were  very  strong  circumstances 

of  suspicion    against  the   defendant,    confessed    by  Ae 

answer;  and  the  Court  thought  an  opportunity  should 

be  allowed  for  further  enquiry,  and   that  a  conunission 

should  go. 

The  question  then  arose,  whether  the  commission  was  to 
be  taken  unconditionally,  or  on  any,  and  what  terms. 

Two  of  the  underwriters  had  become  insolvent,  and 
Martin  and  Lovat,  for  the  defendant,  from  thence  inferred, 
and  insisted  on,  the  necessity  of  the  payment  into  Court  of 
the  whole  amount  of  the  subscriptions  for  the  security  of 
the  assured,  in  the  event  of  his  being  ultimately  declared 
entitled  to  the  whole :  and  mentioned  the  (unreported) 
case  of  Manning  v.  Robertson  (i),  which  was  a  bill  for 
rdief  and  discovery,  in  this  Court,  as  a  precedent  for 
that  course. 

For  the  plaintiffs  it  was  pressed,  that  the  defendant's 

case  was  so  suspicious,  the  imderwriters  would  probably 

never  be  called  upon  to  pay  any  part  of  the  money :  and 

therefore  a  payment  into  Court  to  any  extent  was  unneces- 

There  is  an  sary.     But  the  Chief  Baron  said  that  there  was  a  great 

haringmoney  advantage  in  having  the  money  in  Court,  because  it  urged 

brought  into  jj^^h  parties  to  expedite  the  proceedings:  that  in  these 

cause  it  urges  Cases,  it  was  always  a  question  of  circumstances,  whether 

J^*^^^^^?^'    the  parties  should  be  required  to  bring  the  whole,  or  any 

the  proceed-  part,  of  the  money  into  Court ;  and  that  in  the  present 

^^'  circumstances  it  was   reasonable  they  should  pay  in  60 

per  cent,  on  their  subscriptions,  which  amounted  to  up- 

(a)  2  B.  C.  C.  273.  (6)  In  Secio.  SUt.  after  T.  T,  1819. 
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wards  of  13000/.    The.  Court (*)  accordingly,  made  an        1825. 
order  to  that  effect,  which  was  minuted  in  the  terms  fol-  Marryatt 
lowing:  "Ordered,    according   to  notice  of   motion,  and  others, 
plamtiffs  undertaking  to  pay  into  Court  half  the  insurance      Nobre. 
money,  on  or  before  the  first  day  of  next  term : — if  the 
money  is  not  paid  in  by  that  time  the  injunction  is  to  be 
dissolved,  the  money  when  paid  in  to  be  laid  out  in  3  per 
cent,  consols." 


A  difference  of  opinion  arose  on  the  construction  of  the 
Older,  the  defendant's  advisers  contending,  that,  under  it, 
half  the  amount  of  the  mm  assured  by  the  plaintiffs  in  the 
suit  was  to  be  paid  into  Court,  without  regard  to  the  parties 
by  whom  it  was  to  be  contributed;  while  the  plaintiff's 
advisers  considered,  that  the  order  merely  required  eaeh 
subscriber  to  pay  in  a  moiety  of  his  individual  subscription, 
in  order  to  have  the  benefit  of  the  injunction  being  con* 
tinned ;  and  that,  if  the  aggregate  of  half  the  subscriptions 
should  not  be  paid  in,  the  injunction  was  to  be  dissolved 
as  against  those  parties  only  who  should  have  made  default 
in  the  payment.  Half  the  subscriptions  of  all  the  plaintiffs, 
except  the  two  who  were  insolvent,  had  been  collected,  and 
was  ready  to  be  brought  in.    In  order  to  settle  the  question 

Pepys  and  Richards,  G.  for  the  plaintiffs,  now  moved  to  1825. 
vary  the  minutes  of  the  order,  by  inserting  after  the  words  ''^"^"^  ^^ 
*•  the  injunction  is  to  be  dissolved,"  the  following,  "  as 
against  those  plaintiffs  who  do  not  pay  in ;"  observing,  that 
to  adopt  the  construction  insisted  on,  on  the  other  side, 
would  be  to  make  the  underwriters  responsible  one  for 
another,  a  principle  never  before  acted  on. 

Lovat  for  the  defendant  opposed  the  application. 
(*)  Graham,  B.  and  Garrow,  B.  were  absent. 
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1835.  Graham,  B.  (*)  inclined  to  think  that  the  application 


Maeetatt  ^^  improper, 

and  others, 

NoBBB.  Garrow,  B,  thought  that  each  assurer  should  only  be 

called  on  to  pay  a  moiety  of  his  own  subscription,  and  that 
it  would  be  monstrous  to  make  the  solvent  liable  for  the 
insolvent  underwriters. 


HuLLOCK,  B.  I  feel  no  di£Eiculty  whatever  in  this  case. 
The  great  discussion  upon  the  former  occasion  was,  whe- 
ther the  assured  had  not  been  put  out  of  Court  by  his  own 
answer.  It  was  calculated  to  shake  one's  opinion  of  the 
merits  of  his  case  very  much.  The  Court  granted  the 
commission ;  then  there  was  a  discussion  as  to  terms.  The 
Court  was  at  first  disposed  to  make  the  order  uncondition- 
ally, although  the  insolvency  of  two  of  the  underwriters 
was  then  as  notorious  as  it  is  now.  It  is  said,  that  as  the 
whole  sum  to  be  paid  in  according  to  the  large  construction 
of  the  order,  is  to  be  divided  between  upwards  of  fifty 
individuals,  the  proportion  to  be  contributed  by  each  would 
be  small ;  but  I  should  be  acting  on  that  principle.  Car- 
ried to  its  extent,  it  might  oblige  one  individual  to  pay 
5000/.  for  purchasing  a  commission,  whereas,  it  would  be 
better  for  him  to  pay  his  own  entire  subscription  five  times 
over.  It  is  my  conviction,  that  the  intention  of  the  Court 
was  to  require  each  party  to  bring  in  a  moiety  of  his  own 
subscription,  that  sum  for  which  he  had  made  himself 
responsible.  The  question  does  not  admit  of  a  doubt, 
according  to  equity,  or  common  sense.  It  would  be  the 
height  of  injustice,  to  make  the  solvent  subscribers  answer- 
able for  what  the  others  could  not  pay ;  and  what  moreover 
the  opposite  party  never  could  have  recovered  otherwise. 

Motion  granted. 

(*)  The  C.  Baron  was  sitting  in  equity. 
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The  order  ultimately  rnade^  was  as  follows.      Commission      1825. 
abroad  granted,  and  the  inspection  of  books  ordered,  as  Mj^rryj^pt 
directed  on  the  16th  December.     Each  plaintiff  is  to  pay  and  others, 
into  Court,  on  or  before  the  16th  February  next,  one  moiety      Nobre. 
of  his  individual  subscriptions  to  the  policies ;  the  whole 
or  gross  amount  to  be  so  paid,  to  be  verified  by  affidavit ; 
and  if  the  money  be  not  paid  in  within  that  time,  the 
injunction  is  to  be  dissolved  against  such  plaintiffs  as  do 
not  pay  in  such  respective  moieties,  but  to  be  retained  in 
respect  of  such  as  do  pay  in  this  money. 


Excheouer  of 

Peace  v.  Roberts  and  another.  ^   ^    «^*il 

January  26th, 

C'AMPBELL  for  the  plaintiff  opposed  a  rule,  requiring  In  disporing 
that  party  to  shew  cause,  why  all  proceedings  subsequent  to  obtained  on 
the  writ  of  gtu>  minus,  and  service  thereof,  should  not  be  set  *?*>  *°d   , 

othergprounds, 

aside,  and  why  all  further  proceedings  should  not  be  stayed  the  Court  will 
on  payment  of  the  debt,  and  costs  of  the  writ  and  service,  ^^^  P^®  ^ 

*^«'  '  opinion  on 

and  why  the  plaintiff's  attorney  should  not  pay  the  costs  of  the  alleged 

-1  !•     x*  unreason- 

the  apphcation.  ableness  of 

an  attorney's 

Abraham,  in  support  of  the  rule,  abandoned  all  the  the  Vole 
grounds  upon  which  it  had  been  obtained,  except  thefi^^^.^^ 

,  >        1  i»     supporting 

alleged  unreasonableness  of  the  attorneys  charges  for  the  rule;— 
issuing  and  serving  the  writ,  on  an  application  made  to  p^T^i^ 
him,  with  a  view  to  a  settlement  of  the  action.  ject  of  refer- 

But  the  Court  stopped  him,  observing,  that  this  was  a  M^gr-  nor 
call  upon  them  to  tax  an  attorney's  bill,  which  was  a  com-  ^il*  ^ey 

/.     /.  -^  -t    t  make  such 

mon  subject  of  reference  to  the  Master,  and  they  reference  a 

part  of  the 
order  for 

Discharged  the  rule  with  costs,      discharging 

the  original 

Abraham  asked  that  a  reference  to  the  Master  might  be 
made  a  part  of  the  present  order,  but  it  was  refused. 
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Brettargh  and  others  v.  Dearden. 

January  .27  th, 

By  the  Assumpsit  on  the  balance  of  an  account  for  freight, 

SS^Cwirt,  *"^^  carriage  of  goods.      The  declaration  was  delivered  on 

undertaking  the  24th  November,  in  last  Michaelmas  Term,  and  the 

ail  the  usual  defendant  in  the  course  of  the  following  month,  obtained 

terww,"  im-     three  successive  orders  for  time  to  plead  on  all  the  usual 

plies,  as  one  *■ 

of  those         terms.     Subsequently  to  the  last  order,  the  defendant  took 

retabi    Sie   ^^*  ^  summons  to  change  the  venue  from  Middlesex  to 
venue.  Lancaster,  and  Hullock,  B.  before  whom  it  was  attended, 

defendant,      refused  an  order  for  that  purpose, 
after  having 

three  orders         Parke  now  moved  upon  notice,  and  the  usual  affidavit 

for  time  to      ^  change  the  venue  in  the  manner  before  proposed, 
plead  on  the  ^  *^    '^ 

above  termsy 

^an^^e  Pattesan,  contriL.     In  this  Court,  undertaking  to  plead 

venue  from      ^*  on  all  the  usual  terms,"  implies  pleading  issuably ;  re- 
Middlesex   to...  ^.  ^,.  ,.  ,.  r^'l  J  A      '      ' 

Lancaster      jo^^^i^g  gratis ;  taking  short  notice  of  trial ;  and  retaining 

whereby  the   ^^  venue.    That  was  expressly  decided  in  Waring  v.  Holt 

trial  would 

have  been      C^)*  where  only  one  order  for  time  to  plead  was  granted  ; 

postp^ed      j^qJ  ^g  Qjjiy  question  now  is,   whether  the   Court  will 

tings  in  Hila-  support,  or  set  aside  that  practice.     If  the  venue  be  not 

the  A^iz^     changed,  the  plaintiffs  are  in  a  condition  to  proceed  to 

the  Court  re-  trial  at  the  sittings  for  Middlesex  in  this  term,  but  if  it  be, 

with  costs.      *^^y  cannot  have  a  trial  till  the  assizes.      By  the  practice 

of  the  other  courts,  since  the  case  of  Shipley  v.  Cooper  (6), 

which  over-ruled  that  of  Wightman  v.  Thompson  (c),  the 

venue  cannot  be  removed  after  obtaining  time  to  plead  on 

the  terms  of  pleading  issuably,  and  taking  short  notice  of 

trial,  for  the  first  sittings  in  London  or  Middlesex. 

Parke  stated,  that  he  had  understood  the  practice  not 

(a)  3  Pr.  3.  (6)  7  T  R.  698.  (c)  1  Wils.  245 
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to  be  conformable  to  the  decision  relied  on,  and  that  it 
had  not  been  acted  on. 
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Bbettaroh 
and  others, 

V, 


Per  Curiam.  The  phrase,  "all  the  usual  terms,"  in-  Dearden. 
dudes  that  of  not  changing  the  venue,  which,  if  it  were 
expanded,  it  would  specify.  The  case  cited  is  expressly  in 
point,  and  ihe  judge  would  hardly  have  made  the  third 
order  for  time  to  plead,  had  he  anticipated  such  an  applica- 
tion as  the  present. 


Rule  refused  with  costs. 


Whitley  v.  Roberts. 


'  Exchequer  of 

Fleas, 
January  28M. 

CyASE.    The  first  count  of  the  declaration  stated  that     Land  was 
plaintiff,  to  wit,  on  8ic.,  had,  by  J.  Williams,  her  bailiff,  fo^pe„oM, 
seized  and  taken,  as  a  distress  for  17Z.  lis.  9d.  arrears  of  (whose  origi- 
rent  then  due  to  her  from  E.  Jones,  for  premises  demised  n^,^  appear,) 
to  him,  divers,  to  wit,  fifty  acres  of  wheat,  growing  upon  ^*<w^^»*»^? 

,  ,  .  ex       retUyto  be  o»- 

five  closes,  part  of  the  said  demised  premises,  and  after-  videdy  and 

paid  sepa- 
rately y  in 
rd  portions ;  and  one  of  the  four  distrained  upon  the  tenant  for  her  own  share  of 
rent.  While  her  bailiff  was  in  possession,  a  churchwarden  and  overseer  of  the 
poor,  haying  notice  of  the  existing  distress,  distrained  for  a  poor*s  rate,  carried  away, 
and  sold,  within  four  days,  part  of  the  property,  distrained  upon,  not  leaving  sufficient 
to  satisfy  the  first  distrainer's  demand,  under  a  warrant  of  magistrates  commanding  him 
•  to  make  a  distress  upon  the  goods  of  ihe  tenant,  and  to  sell  the  same,  unless  the  |rate  and 
charges  were  paid  within  four  days,  and  return  the  overplus  on  demand.  Held,  1st, 
ttiat  the  first  distress  was  regular,  for  whatever  might  have  been  the  interest  of  the 
landlords  as  between  themselves,  as  between  them  and  the  terre-tenant,  they  were 
tenants  in  common,  and  entitled,  each,  to  a  separate  distress.  2dlv.  That  the  defend- 
ant was  not  within  the  protection  of  the  24  Geo.  II.,  c.  44,  s.  6,  which  requires  a  pre- 
vious demand  of  the  perusal  and  copy  of  the  warrant,  for  although  the  strict  right  of 
property  of  the  terre-tenant,  in  the  goods,  had  not  been  altered  by  Uie  first  distress,  and, 
therefore,  the  mere  seizure  of  them  was  in  obedience  to  the  warrant,  yet,  that  seizure 
should  have  been  made,  subject  to  the  pre-existing  burthen  upon  the  goods ;  but  not 
having  been  so  made,  all  the  overseer's  subsequent  acts,  exceeded  his  authority; 
and,  therefore,  an  action  on  the  case  was  maintainable  by  the  landlady  to  recover  from 
him  the  portion  of  rent  left  unsatisfied. 
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1825.  wards  cut  and  gathered  the  wheat,  it  being  then  ripe,  and 
Whitley  ^^P^  ^^^  retained  it  in  her  possession  as  such  distress,  &c. 
^    *•         Yet  that  defendant  rescued,  seized,  took,  and  carried  away, 

HOBERTS 

the  said  wheat,  whereby  plaintiff  has  been  greatly  delayed 
in  the  recovery  of  the  rent,  and  deprived  of  the  means  of  ob- 
taining satisfaction  thereof,  and  of  the  costs,  and  is  likely 
to  lose  the  same.  The  second  count  stated  that  plaintiff 
had  made  the  distress  by  J.  W.,  according  to  the  form 
of  the  statute,  yet,  8cc.  The  third  count  stated  that 
plaintiff  impounded  the  wheat  upon  the  closes  where  it  had 
'  grown,  yet  that  defendant  broke  the  pound.  Sic.  There 
'  was  a  fourth  count  in  trover  for  one-hundred  cart-loads  of 
wheat,  in  the  straw,  value  30/.  The  defendant  pleaded, 
1st,  the  general  issue;  2nd,  a  justification,  viz.  that 
defendant  as  one  of  the  churchwardens,  and,  as  such, 
one  of  the  overseers  of  the  poor  of  the  parish  of  St.  Asaph, 
(in  which  the  premises  were  situate,)  seized,  took,  and 
carried  away,  the  said  wheat,  and  wheat  in  the  straw,  by, 
and  under  the  authority  of  one  act  of  parliament,  made  in 
the  reign  of  Queen  Elizabeth  (a),  for  the  relief  of  the  poor, 
according  to  the  tenor  and  purport  of  the  said  act.  3d, 
that  defendant  was  a  churchwarden,  and  as  such,  an  over- 
seer. Sic.,  and  as  such,  did  the  several  acts.  Sic.,  concluding 
as  the  second.  The  plaintiff  took  issue  on  the  first  plea; 
replication  as  to  the  second  and  third,  de  injuria,  Sfc,  and 
issue  thereon.  The  cause  was  tried  at  the  Summer  Great 
Sessions  of  1824,  for  Flintshire,  before  C.  Warren,  Esq., 
C.  J.  It  was  proved  that  the  premises  demised  belonged 
to  the  plaintiff,  and  three  other  persons.  They  were  let  by 
parol  agreement  to  E.  Jones,  the  tenant,  by  a  Mr.  Brown, 
one  of  those  persons,  at  one  entire  rent  of  94/.  per  annum  : 
but  the  rent  was  to  be  divided,  and  paid  to  the  four  land- 
lords separately,  in  equal  portions.    Two  distresses  had 

(a)  43  Eliz.,  c.  2. 
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been  made  on  Jones,  in  January,  1823,  one  for  the  plaintiff,      1825. 
and  Brown,  jointly; — the  other  for  another  of  the  land-    ^y^iji^y 
lords;   but  the  sums  respectively  due  were  paid  to  each         v. 
party.     Another  separate  distress  for  rent,  due  at  the  lady- 
day  preceding,  was  made  for  the  plaintiff,  on  some  standing 
wheat,  concurrently  with  one  for  Broum,  on  the  15th  Sep- 
tember, 1823.  And  this  second  distress  of  the  plaintiff  gave 
rise  to  the  present  action.     On  the  19th,  the  defendant 
came  with  two  carts,  raised  the  gates  of  the  fields,  which 
were  locked,  off  the  hooks,  and  seized,  took  away,  and  sold 
within  four  days,  thirty-six  shocks  of  the  com,  which  had 
been  cut  by  the  parties  in  possession,  under  a  magistrate's 
warrant  of  distress  for  71.  7s.,  being  the  amount  of  an 
assessment,  for  the  relief  of  the  poor,  on  the  tenant,  as  an 
inhabitant  and  occupier  of  the  parish.    The  bailiff  had 
told  the  defendant,  before   the  seizure,  that  he  had  dis- 
trained  on  the  fields  for  the  plaintiff  and  Brown.    The 
rest  of  the  wheat  distrained  upon  was  sold  by  the  plaintiff's 
attorney;  and  the  produce  of  the  sale,  after  deducting  the 
expences  of  the  harvesting,  and  the  distress,  sale,  8cc., 
was  only  1 IZ.,  which  remained  in  his  hands  to  be  paid  over. 
This  was  the  plaintiff's  case.  When  it  was  closed,  the  magis- 
trates' warrant  of  distress,  (which  was  directed  to  the  defen- 
dant, as  one  of  the  overseers  of  the  parish,  commanding  him 
to  distrain  the  goods  of  E.  Jones,  and  if  the  sum  assessed, 
and  the  reasonable  charges  shoiUd  not  be  paid  within  four 
days,  to  sell  the  distress,  retain  the  assessment,  and  the 
charges,  and  return  the  overplus  on  demand,)  was  put  in 
and  read  for  the  defendant : — upon  which.  Temple,  C.  for 
that  party  submitted,  that  the  plaintiff  ought  to  be  non- 
suited, upon  two  grounds.     1st.  That  the  plaintiff  had 
shewn  that  she  had  no  right  to  make  this  distress :  there 
was  a  joint  demise,  the  rent  therefore  was  not  divisible, 
and  the  distress  ought  to  have  been  made  by  all  the  land- 
lords :    2nd.  Under  the  statute  24  Geo.  II.,  c.  44,  s.  6 :  it 
having  been  proved  that  the  defendant  had  acted  under  the 
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warrant  of  magistrates,  of  the  perusal  and  copy  of  which, 
no  demand  had  been  made,  and  refnsed.  The  case  was 
left,  upon  the  evidence  of  the  plaintiff,  to  the  jury,  who 
found  a  verdict  for  that  party,  for  6/.  1  Is.  9d. ;  but  the 
Court,  (pursuant  to  the  statute  6  Geo.  IV.,  c.  106,)  gave 
the  defendant's  counsel  leave  to  move  to  set  aside  the 
verdict  on  both  or  either  of  the  above  grounds,  and  to 
enter  a  nonsuit. 


Temple,  C.  had  obtained  a  rule  (*)  for  that  purpose  in 
the  last  term,  against  which,  Taunton,  W.  E.,  Peake,  S., 
and  Daniel,  now  shewed  cause. 


(*)  This  was  the  first  rule  granted  in  this  Court  under  the  late  act 
5  Geo.  IV.,  c.  106,  ''  to  enlarge  and  extend  the  power  of  the  judges  of 
the  several  Courts  of  Great  Sessions  in  Wales,  and  to  amend  the  laws  relat- 
ing to  the  same  r''  by  the  second  and  third  sections  of  which,  it  is  provided 
as  follows : — II.  'And  whereas  it  may  be  expedient,  for  the  better  and 
more  perfect  administration  of  justice  in  Wales,  that  the  Court  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  should,  in  certain  cases,  have 
the  power  of  granting  new  trials  of  causes,  which  have  been  commenced 
and  been  tried  in  the  said  Court  of  Great  Sessions.'  Be  it  therefore 
enacted,  by  the  authority  aforesaid,  that  from  and  after  the  passing  of 
this  act,  it  shall  and  may  be  lawful  for  any  party  or  parties,  who  shall  be 
dissatisfied  with  any  verdict  given  or  obtained,  or  nonsuit  entered  against 
him,  her,  or  them,  in  any  action  which  shall  have  been  tried  in  any  of 
the  said  Courts  of  Great  Sessions,  to  apply,  by  motion,  to  any  of  the  said 
Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  sitting  in  Banco, 
for  a  mle  to  shew  cause  why  a  new  trial  of  such  action  should  not  be 
granted,  or  nonsuit  set  aside,  and  a  new  trial  granted,  or  a  verdict  entered 
for  the  plaintiff  or  defendant,  or  a  nonsuit  entered,  as  the  case  may  be,  in 
the  same  manner  as  hath  been  usually  heretofore  done  in  actions  depend- 
ing in  the  said  Courts,  and  tried  at  nisi  prius  before  any  judge  of  assize,  by 
virtue  of  any  record  issuing  out  of  the  said  Courts :  and  that  thereupon 
it  shall  and  may  be  lawful  for  the  said  Courts,  to  grant  such  rule,  and 
proceed  to  hear  and  determine  the  merits  of  the  same,  in  such  manner, 
and  form,  as  hath  been  heretofore  done  in  actions,  depending  in  the  said 
last-mentioned  Courts,  and  tried  as  aforesaid ;  and  in  case  the  Courts  shall 
make  the  said  rule  absolute,  which  they  are  hereby  authorized  and  em- 
powered to  do,  and  order  a  new  trial  to  be  had  between  the  parties  in 
such  action,  that  upon  the  party,  or  parties,  who  shall  have  obtained  such 
rule,  delivering  an  office  copy  of  such  rule,  so  made  absolute,  to  the 
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Ist.  The  evidence  does  not  clearly  shew  the  exact  nature 
of  the  four  landlords'  interests ;  but  so  far  as  appears  by 
it,  they  were  tenants  in  common,  and  each  had  a  separate 
interest.  The  demise  of  the  premises  was  at  one  entire 
rent;  but  there  was  a  separate  and  distinct  reservation  of 
one-fourth  of  the  rent  to  each ;  therefore  each  had 'a  right 
to  distrain  for  his  own  proper  portion.  Harrison  v.  Bamn 
ley  {a)  shews  that  a  terre-tenant,  holding  under  two  tenants 
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proper  officer  of  the  Court  of  Great  Sessions,  where  such  cause  was  tried, 
all  proceedings  upon  the  former  verdict,  or  nonsuit,  so  obtained  in  the 
said  Courts  of  Great  Sessions,  shall  cease;  and  the  said  actions  shall  pro- 
ceed to  trial  at  the  next,  or  some  other  Great  Sessions,  to  be  holden  in 
and  for  the  county  in  which  the  same  was  tried,  as  aforesaid,  in  like 
manner  as  if  no  trial  had  been  had  therein,  or  in  case  of  a  verdict  being 
ordered  to  be  entered  for  the  plaintiff  or  defendant,  or  a  nonsuit  being 
ordered  to  be  entered,  as  the  case  may  be,  judgment  shall  be  entered 
accordingly. 

III.  And  be  it  forther  enacted,  by  the  authority  aforesaid,  that  a 
transcript  of  the  record  for  which  such  new  trial  shall  be  moved,  or  motion 
made  for  altering  the  verdict,  or  entering,  or  setting  aside,  a  nonsuit,  certi- 
fied by  the  Prothonotary  of  the  said  Courts  of  Great  Sessions,  respectively, 
or  his  deputy,  shall  be  transmitted  to  the  Court  to  which  such  <q>plication 
shall  be  made  as  aforesaid,  for  the  purpose  of  such  motion  for  a  new  trial, 
or  setting  aside  such  nonsuit  and  granting  a  new  trial  thereon,  or  enter- 
ing a  verdict  for  the  plaintiff  or  defendant,  or  entering  a  nonsuit,  and 
which  transcript  the  said  Prothonotary,  or  his  deputy,  is  hereby  autho- 
rized and  required  to  deliver,  on  demand,  on  payment  of  the  usual  fee ; 
and  that  the  costs  of  such  application  for  a  new  trial,  and  setting  aside  such 
nonsuit^  or  entering  a  verdict,  for  plaintiff  or  defendant,  or  entering  a  non- 
suit, shall  be  in  the  discretion  of  the  said  Court  to  award  and  order  to  and 
by  which  party  to  such  motion  the  same  shall  be  paid,  Sec. 

The  rule  was  drawn  up  in  the  following  form : — 

Wednesday  the  10th  )  Upon  th^  motion  of  Mr.  Temple,  of  coun- 
day  of  November,  j  sel  for  the  defendant,  and  reading  the 
transcript  of  the  record  of  the  Great  Session  of  the  county  of  Flint,  It  is 
ordered  that  the  plaintiff  shew  cause,  on  Friday  the  19th  day  of  Novem- 
ber, inst.,  why  the  verdict  obtained  by  her  at  the  last  Flintshire  Great 
Session,  should  not  be  set  aside,  pursuant  to  the  statute,  and  a  nonsuit 
entered  upon  notice  of  this  rule,  to  be  given  to  her  in  the  mean  time. 


(tf)  5  T.  R.  246. 
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1825. 


Whitley 
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Roberts. 


in  common,  cannot  pay  the  whole  rent  to  one,  after  notice 
from  the  other  not  to  pay  it.  Supposing  the  demise  to  have 
been  joint,  yet  the  subsequent  agreement  would  operate 
by  relation,  and  give  several  interests :  Bacon's  Abr.  Tit. 
"  Replevin/'  K.  But  if  it  were  certain  that  a  joint  rent  had 
been  reserved  to  the  landlords  in  entirety,  yet  the  distresses 
might  have  been  separated.    This  is  supported  by  Lord 
Holt's  authority,  in  Pullen  v.  Palmer  (a),  where  his  Lord- 
ship said,  that  '*  one  joint  tenant  may  distrain,  but  cannot 
avow  separately."  It  follows,  that  the  plaintiff's  distress  was 
lawful.  2dly.  That  being  so,  the  defendant  is  not  within  the 
protection  of  the  6th  section  of  the  statute  24  Geo.  U.  The 
provisions  of  that  statute  do  not  apply  to  any  other  case, 
than  where  the  officer  has  acted  in  obedience  to  the  war- 
rant, and  the  magistrate  would  be  liable  if  the  act  done 
were  illegal.  That  was  decided  in  Money  v.  Leach  {b);  and 
Bell  V.  Oakely  (c),  Milton  v.  Green  {d),  and  all  the  sub- 
sequent cases  proceed  upon  the  same  principle.   In  this  case 
the  warrant  directed  the  defendant  to  seize  the  goods  of 
Jones,  but  he  seized  goods  which  were  not  his,  and  there- 
fore was  a  wrong  doer ;    the  com  had  been  previously 
distrained  upon,  and  was  then  in  custodiA  legis.  Jones  had 
then  only  a  qualified  right  of  property ;  he  had  no  right  of 
possession  to  the  wheat.    That  was  in  the  persons  who  had 
distrained ;  (Hullock,  B.  observed  that  the  contrary  had 
been  settled  in  a  very  famous  case(e)).     However  that 
may  be,  the  defendant  was  only  commanded  to  take  those 
goods  of  which  Jones  had  the  absolute  right  of  property, 
and  also  the  right  of  possession ;  those  goods  which  were 
unfettered  by  the  claim  of  any  third  person :  but  Joneses 
right  of  property  in  the  com  was  to  a  certain  degree  taken 
away ;  he  would  not  have  been  entitled  to  take  possession 


(fl)  3  Salk.  207. 
{(£)  5  East.  233. 


(6)  3  Burr.  1742.  (c)  2  M.  and  S.  259, 

(e)  Rex  V.  Cotton,  Parker,  121. 


Roberts. 
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of  it  himself,  nor  to  have  maintained  trover  for  it.  The  1825. 
party  injured  must  have  a  remedy  against  somebody,  \v^ley 
Parton  v.  Williams  (a) :  the  magistrates  cannot  be  an-  v, 
swerable,  for  the  warrant  was  perfectly  regular,  and  the 
demand  of  a  copy  of  it  would  not  have  given  an  action 
against  them.  It  might  be  argued  from  Parton  v.  Wil^ 
Uams,  that  if  the  defendant  believed  he  was  acting  bona 
^fide  in  obedience  to  the  warrant,  when  he  seized  the  com, 
he  would  have  been  protected  by  the  statute ;  but  in  this 
case  he  was  told  what  had  occurred,  and  warned  of  the 
consequences,  and  he  insisted  on  proceeding.  His  conduct, 
therefore,  was  not  the  effect  of  ignorance,  or  inadvertence, 
but  of  wilful  perseverance.  In  the  course  of  the  argument 
Harper  v.  Carr  (b),  was  mentioned  to  shew  that  the  sta- 
tute extended  to  churchwardens  acting  within  the  line  of 
their  duty. 

Temple  and  Corbett,  in  support  of  the  rule  (*),  insisted, 
in  reference  to  the  first  point,  that  it  had  been  taken  for 
granted  at  the  trial,  that  the  landlords  were  co-parceners, 
and  that  made  a  very  material  difference  in  the  case. 
Putting  the  first  distress  out  of  the  question ;  (the  Court 
had  intimated  that  it  could  not  be  supported,)  and  taking 
the  case  as  it  appeared  upon  the  evidence,  the  plaintiff's 
second  distress  was  illegal.  The  demise  was  of  one  term 
at  one  entire  rent,  and  that  rent  could  not  be  split  into  four, 
so  as  to  give  four  separate  distresses,  which  would  be  op- 
pressive in  the  extreme.  But  it  was  put  upon  the  record- 
that  the  plaintiff  had  distrained  for  herself  alone,  while 
there  was  a  distinct  distress  made  at  the  same  time  for 
another  of  the  landlords.  Therefore  the  plaintiff  did  not 
bring  herself  within  the  nile  of  law,  on  which  alone  a  dis- 

(a)  2  B.  and  A.  330.     See  the  judgment  of  Holroyd,  J.  p.  339. 

(6)  7  T.  R.  270. 

(^)  Campbell  was  to  have  argued  on  the  same  side. 


V. 

Roberts. 
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1835.  tress  by  her  could  be  sustained,  which  was,  that  a  distress 
Wbitley  ^g^^  \)xs^  been  made  by  one  in  the  name  of  all  the  rest. 
But  if  that  were  held  otherwise,  then,  on  the  second  ground, 
the  action  was  not  maintainable,  for  the  defendant  was 
entitled  to  the  benefit  of  the  statute.  The  statute  was 
passed  for  the  protection  of  officers  acting  hotA  fide  in  the 
performance  of  their  duty,  and  this  officer  was  so  acting. 
Under  the  warrant  he  was  bound  to  take  all  the  property  of 
Jones,  and  it  was  not  averred  by  the  record  that  he  did 
more,  for  the  com  still  continued  to  be  his  property. 
(HuLLOCK,  B.  There  is  another  objection  to  his  conduct ; 
the  warrant  directed  him  to  distrain  the  goods;  and  if  the 
rate  were  not  paid  within  four  days,  to  sell  them;  but 
he  seized,  took  them  away,  and  sold  them  unofiatu.)  At 
all  events  the  question  was  so  nice  and  difficult  as  to  bring 
him  within  the  policy,  and  meaning  of  the  act.  This  dif- 
fered from  all  the  cases  cited  on  the  other  side,  inasmuch 
as  it  was  not  one  of  wilful  wrong,  or  of  a  clear  deviation 
from  the  command  of  the  warrant,  which  alone  excluded 
the  officer  from  the  protection  given  by  the  law.  To  hold 
this  officer  liable  to  the  action  would  be  a  peculiar  hard- 
ship on  him,  because,  had  he  refused  to  obey  the  warrant, 
he  would  have  been  liable  to  an  indictment  for  his  dis- 
obedience, even  if  it  turned  out  that  the  distress  would 
have  been  in  some  respects  illegal.  They  cited  Price  y. 
Messenger  {a). 

Alexander,  C.  B.  It  appears  to  me,  that  this  rule 
must  be  discharged.  Two  questions  have  been  argued. 
1st.  Whether  the  original  distress  was  proper  at  all;  whe- 
ther, from  the  situation  of  the  parties,  any  one  of  the 
persons  under  whom  the  land  was  held,  was  entitled  to 
make  a  distress  for  the  portion  of  rent  due  to  him.  There 
is  no  evidence  with  respect  to  their  title.     But  there  is  no 

(a)  2  B.  and  P.  258. 
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doubts  that  in  reference  to  the  tenant,  they  must  be  taken  1825. 
to  have  been  tenants  in  common,  for  the  tenant  made  a  whitley 
specific  contract  to  pay  the  rent  to  them  in  four  parts,  and  v* 
that  contract  had  been  previously  acted  on.  Therefore, 
upon  whatever  terms  they  may  have  taken  the  estate,  as  be- 
tween themselves,  as  between  Jones  and  them,  they  must  be 
considered  as  tenants  in  common.  Consequently,  it  seems 
dear,  that  the  distress  was  proper.  The  second  question 
raised,  was,  whether  this  defendant  is  entitled  to  the  benefit 
of  the  act  of  Greo.  II.,  and  whether  the  right  of  action  is  not 
barred,  in  consequence  of  the  plaintiff  having  omitted  to 
demand  a  copy  of  the  warrant  under  which  the  defendant 
acted.  Now  I  am  satisfied  from  the  cases,  that  unless  it  be 
proved  at  the  trial,  that  the  act  complained  of  was  done  in 
obedience  to  the  warrant,  the  officer  is  not  within  the  pro- 
tection of  the  statute :  and  it  seems  to  me,  that  this  officer 
could  not  have  acted  so,  becauEfe  the  warrant  required  him 
to  distrain  the  goods  of  Jones,  and  sell  them  within  four 
days,  imless  the  sum  assessed  were  paid,  and  to  return  the 
overplus  on  demand.  But  in  the  state  in  which  things  then 
were,  he  had  no  right  to  seize  the  property  as  ihe  goods  of 
Jones,  because  there  were  other  persons  entitled  to  the 
benefit  of  it  by  a  prior  title.  He  appears  to  have  been 
apprized  of  the  actual  circumstances,  but  he  nevertheless 
took  away  a  part  of  the  wheat  and  sold  it.  He  had  no 
right  to  do  so,  and  he  exceeded  his  authority;  for  the 
warrant  applied  to  those  goods  only  in  which  Jones  was 
particularly,  and  solely  interested. 

Graham,  B.  I  agree  with  my  Lord  Chief  Baron.  , 
With  respect  to  the  first  part  of  the  case,  we  cannot  look 
into  the  title  further  than  as  it  is  shewn  by  the  evidence, 
and  on  that,  nothing  is  more  distinct,  than  that  the  inter- 
est taken  by  the  landlords  under  the  contract  with  Jones, 
was  that  of  tenants  in  conmion.     The  distinction  between 

tenants  in  common,  and  joint  tenants,  is  very  plain,  and 

I  2 


116  CASES  IN  TUB  EXCHEaUER, 

1825.       there  is  good  reason  for  it      Whatever  may  be  the  number 
Whitley    ^^  joint  tenants  of  an  estate,  no  one  of  them  has  a  right  to 

^    «•  any  individual  part  of  the  estate,  or  the  rent,  because 

Roberts.  i    i    ,j 

each  holds  per  my  et  per  tout,  and  there  is  but  one  complete 

title  in  all.     But  the  case  of  tenants  in  common  who  have 
unity  of  possession  only,  is  quite  different,  and  when  one 
tenant  in  common  distniins,  he  is  not  required  to  distrain 
for  the  others,  all  of  whom  may  have  been  paid  the  por- 
tions to  which  they  are  separately  entitled.      In  consider- 
ing the  second  question,  I  was  at  first  a  little  doubtful,  but 
my  doubts  have  been  removed.    The  statute  has  said  that 
the  officer  shall  be  protected  in  all  cases  where  he  acts  merely 
ministerially,  and  the  Court  would  certainly  wish  to  adopt 
the  intention  of  the  legislature.     But  in  holding  the  defen- 
dant Uable  in  this  case,  they  impose  no  hardship  on  him. 
The  magistrates  not  being  aware  of  the  landlady's  distress, 
properly  issue  their  warrant  to  the  overseer  to  take  the 
goods  of  £.  Jones.    The  overseer  comes  upon  the  property, 
and  discovers  the  obstruction  to  the  execution  of  the  pre- 
cept.    What  duty  is  then  laid  upon  him,  beyond  the  exer- 
cise of  an  ordinary  discretion  ?  Though  the  act  of  distress 
had  not  changed  the  property,  yet  it  had  qualified  it  so, 
that  the  chattels  were  not  to  be  touched  as  the  property  of 
the  tenant.  .  They  were  then  in  the  custody  of  the  law ;  and 
that  was  enough  to  excite  caution  in  the  most  inexperienced 
man  Uving.    A  prudent  man  would  have  gone  inmiediately 
to  the  magistrates,  and  acquainted  them  with  what  had 
occurred ;  or  he  would  have  waited  till  the  prior  claim  had 
been  satisfied,  and  then  taken  the  overplus  if  there  were 
any ;  but,  at  once,  he  wrests  the  com  out  of  the  posses- 
sion in  which  it  was,  and  carries  it  away.     Under  these 
circumstances,  I  think,  that  from  his  wilful  conduct,  he 
has  taken  the  responsibility  upon  himself,  and  abandoned 
the  benefit  he  might  otherwise  have  defived  from  the 
statute. 

Oarrow,  B.  concurred. 
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Hu  LLOCK,  B.  This  rule  was  obtained  upon  two  grounds :       1825. 
with  respect  to  the  first,  I  think  the  Court  can  only  look  to    \y^^!^^ 
the  evidence  ^ven  before  the  judge,  by  whom  the  case  was         v. 
tried;  it  would  not  be  warranted  in  examining  into  the    ^■""- 
origin  of  the  title.      Now  it  appears  by  the  evidence  of 
the  tenant,  that  the  taking  was  from  these  parties  severally, 
and  therefore  the  defendant  would  be  estopped  from  saying, 
that  the  plaintiff*  was  one  of  four  joint  tenants,  and  had 
mistaken  her  course.     If  there  had  been  any  mistake  upon 
that  part  of  the  case,  the  question  arising  upon  it,  would 
not  be  a  proper  one  for  the  consideration  of  the  Court,  but 
ought  to  have  been  left  to  the  jury.     If  there  were  any 
doubt  upon  it  now,  I  should  be  of  opinion  that  the  case 
ought  to  go  down  again,  but  it  is  idle  to  imagine  it.    Then 
if  they  are  to  be  considered  as  tenants  in  common,  Harrison 
V.  Bamby  is  decisive  that  one  such  tenant  may  do  as  the 
pkdntifi*  has  dpne :  and  Cutting  v.  Derby,  in  the  2nd  Black- 
stone,  1077,  is  a  much  stronger  case.    With  respect  to  the 
other  ground,  I  apprehend  it  to  be  clear,  that  to  entitle 
a  party  to  the  demand  of  the  copy  of  the  justice's  warrant, 
he  must  shew  that  he  acted  in  obedience  to  it.     The  ques- 
tion is,  whether  this  defendant  did  so.     The  act  provides 
by  the  6th  section,  that  no  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer,  for  any  thing 
done  in  obedience  to  any  warrant,  under  the  hand  or  seal  of 
any  justice  of  the  peace,  until  demand  hath  been  made,  or 
left  at  his  abode  in  writing,  of  the  perusal  and  copy  of 
such  warrant,  and  the  same  hath  been  refused,  or  neglected 
for  the  space  of  six  days.     In  Nutting  v.  Jackson  (a),  this 
species  of  officers  was  held  to  be  within  the  act.     In  some 
of  the  cases  cited,  the  party  made  a  mistake  in  the  person 
of  the  individual  against  whom  the  warrant  was  directed, 
and  that  was  held  to  be  such  a  deviation  from  the  words,  as 
would  exempt  {Jie  magistrate  from  any  liability.      Did  this 

(«)  E.  13.  G.  3.  Bull  N.  P.  24. 
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1835.       man  seize  the  property  of  E.  Jones  at  the  time  of  the  seizure  ? 
-i/^^^^Y    ^  tliin^t  he  did :  that  was  very  much  gone  into  in  the  case  of 
V*         the  King  y.   Cotton.    There  the  question  was,  whether 
goods  distrained  for  rent  were  liable  to  an  extent,  and  the 
point  arose,  whether  the  property  of  the  owner  of  the  goods 
was  divested  by  the  distress.      C.  B,  Parker,  in  his  judg- 
ment, (p.  121,)  says,  **  the  distrainer  neither  gains  a  general 
nor  a  special  property,  nor  even  the  possession,  in  the  cattle 
or  things  distrained ;  he  cannot  maintain  trover  or  trespass ; 
for  they  are  in  the  custody  of  the  law,  by  the  act  of  the 
distrainer,  and  not  by  the  act  of  the  party  distrained  upon.'' 
And  again,  quoting  the  language  of  Fotoickey  C.  J.  of  the 
C.  P., "  Mich.  20.  H.  7.  fol.  1 .  pi.  1 .     The  distrainer  hath 
neither  property  nor  possession  in  the  distress,  for  the  pound 
is  an  indifferent  place  between  them,  and  the  party  is  only 
restrained  from  the  use  of  the  distress,  till  payment  of  the 
rent;  and  if  a  stranger  takes  the  goods  distrained  out  of 
the  pound,  the  lord  shall  only  have  a  parcofracto  ;  and  in 
the  same  case  the  tenant  shall  have  anactioh  of  trespass,/br 
the  property  remains  in  him ;  and  it  is  not  Uke  a  pledge,  for 
he  has  a  property  for  the  time."     Abr.  Bro.  Property,  62. 
A  distress  then  causes  no  alteration  of  property ;  and  thus 
far  we  may  proceed  with  safety,  that  the  overseer  was 
warranted  in  making  that  seizure,  although  the  goods  were 
distrained  and  in  custodiA  legis.     But  then  was  he  war- 
ranted in  selling  them  ?    I  think  not.     It  must  be  imder- 
stood,  that  this  was  a  warrant,  either  authorizing  him  to 
seize  such  things  only  as  were  the  unquaUfied,  unincum- 
bered property  of  Jones  ;  or  if  it  did  authorize  him  to  take 
any  other,  it  would  be  to  take  them  sub  modo,  and  liable  to 
the  burthen  that  was  upon  them.    The  ground  of  the  action, 
is  the  taking  away  the  goods,  which  amounts  to  a  rescue. 
It  does  not  appear  that  they  were  disposed  of  in  conformity 
with  the  warrant.    They  were  seized  on  ^e  IQth,  and 
carried  away  on  the  instant  and  sold  :  in  order  to  shew  a 
complete  obedience  to  the  precept,  it  should  have  been 
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proved,  that  the  rate  assessed,  was  not  paid  within  four 
days — ^that  the  property  was  then  sold,  and  the  surplus 
returned  to  Jones.  In  Bell  v.  Oakely,  the  party  was 
commanded  to  enter  into  a  certain  place,  and  seize  pro- 
perty ;  he  did  do  so,  but  not  in  the  manner  directed,  and 
he  was  held  not  to  be  justified.  If  this  officer  had  seized 
the  goods,  and  held  his  hands  for  a  few  days,  until  the 
former  distrainer  had  either  resolved  not  to  sell;  or  that 
he  might  receive  the  overplus  of  a  sale,  to  which  he  would 
have  had  a  right;  his  seizure  would  have  been  justifiable. 
But  not  having  done  so,  I  consider  all  his  acts  subsequent 
to  the  seizure,  to  have  been  beyond  his  authority,  and  that 
he  is  liable  to  this  action,  because  he  did  not  act  throughout 
in  obedience  to  the  warrant,  which  must  be  construed  ac- 
cording to  the  subject  matter.  It  is  an  answer  to  the  argu- 
ment of  his  having  literally  obeyed  the  order,  that  his  obedi- 
ence did  not  come  down  to  the  time  of  the  sale.  Therefore 
I  agree  with  the  rest  of  the  Court,  that  this  rule  should 
be  discharged. 

Rule  discharged  without  costs.* 

(*)  See  the  third  section  of  the  statute,  p.  Ill  ante.    And  pp.  128, 
\29y  post. 
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Tyson  v.  Thomas. 


Exchequer  of 

Pleas. 
Januetry  29M. 

X  HIS  was  an  action  of  assumpsit.   The  declaration  stated,     a  contract 
that  on  30th  August,  1823,    plaintiff  at  the  request  of  Jj.'^^^^^^^« 
defendant,  bargained  to  buy  of  him,  and  defendant  sold  to  the  hobbetty  is 
plaintiff,  twenty  hobbetts  of  barley,    at    IO5.  a  hobbett,  '^;,^^^^^'" 

provisions  of 
the  22,  Car.  IL,  c»  8,  s.  2,  and  therefore  an  action  will  not  lie  for  the  breach  of  it. 
The  5  Geo.  IV.  c.  106,  s.  2,  authorizes  applications  to  the  three  superior  Courts,  for 


Tyson 

V. 

Thomas. 
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with  scorage,  viz.  a  hobbett  on  the  twenty,  to  be  got  ready 
when  called  for^  or  as  soon  as  defendant  possibly  could^  to 
be  delivered  at  the  house  of  J.  J.,  in  Llanrwst,  and  paid 

I 

for  on  delivery;  and  in  consideration  thereof,  and  that 
plaintiff  had  paid  one  penny  in  part  payment,  and  had 
undertaken  to  receive  the  barley,  and  pay  defendant  for 
the  same  at  the  price  before  mentioned,  defendant  under- 
took to  deliver  it,  within  a  reasonable  time,  at  the  price 
aforesaid.  The  declaration  then  alleged  a  breach  by  non- 
delivery, on  request,  whereby,  and  by  reason  of  barley  of 
that  description  having  risen  in  price,  viz,  to  18s.  a  hob- 
bett, plaintiff  had  been  greatly  inconvenienced  and  dam- 
nified. The  defendant  pleaded  the  general  issue.  On  the 
trial  of  the  cause,  at  the  Summer  Great  Session  of  1823,  for 
Denbighshire,  before  C.  Warren,  Esq.,  C.  J.,  the  contract, 
as  laid,  the  breach  on  a  request  made  in  April,  and  the  in- 
termediate advance  in  the  price  of  the  article,  were  proved. 


Hill,  for  the  defendant,  then  objected  that  the  contract 
was  illegal  by  the  statute  22  Car.  II.,  c.  8,  s.  2  (a),  and  could 
not  be  the  foundation  of  an  action ;  he  also  cited  the  cases 

(a)  By  which  it  is  enacted,  that  "  if  any  person  shall  sell  any  soil  of 
com  or  grain,  usuaUy  told  by  bushel,  either  in  open  market,  or  any  other 
place,  by  any  other  bushel  or  measure  than  that  which  is  agreeable  to  the 
standard  marked  in  his  Majesty's  Exchequer,  commonly  called  the  Win- 
chester measure,  containing  eight  gallons  to  the  bushel,  he  shall  forfeit 
for  every  such  offence,  the  sum  of  40s.*'  By  the  22  and  23  Car.  II., 
c.  li2,  s.  2,  it  is  enacted  that  every  person  who  shall  sell  or  buy  any  com, 
&c.,  in  any  other  manner  than  as  is  directed  by  the  said  act  (22  Car.  II.) 
shall  forfeit  and  lose,  beside  the  penalty  of  the  former  act  appointed,  al 
com,  &c.,  bought  or  sold  contrary  to  the  act,  or  the  value  thereof,  &c. 


new  trials,^&c.,'in  actions  tried  in  the  Courts  of  Great  Sessions  in  Wales :  previous  to 
such  an  application,  the  transcript  of  the  record  ought  to  be  transmitted  from  the 
inferior  to  the  superior  Court. 

The  same  statute  leaves  the  costs  of  such  applications  in  the  discretion  of  the  Court 
above:  this  Court  refused  the  costs  oT  rales  discharged,  where  the  applications  were 
proper,  as 'founded. on  the  permission  of  the  judge  below. 
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of  the  King  v.  Major  {b),  and  the  King  v.  Af7iold{c),  and  1825. 
pressed  for  a  nonsuit.  But  it  not  having  been  proved  what 
measure  a  hobbett  was^  evidence  was  gone  into  on  that 
point ;  and  two  witnesses  stated^  that  a  hobbett  was  the 
customary  measure  in  Llanrwst  market,  but  there  was  no 
actual  measure,  or  vessel  called  by  that  denomination, 
although  there  was  an  actual  measure,  or  vessel,  called  a 
half-hobbett.  The  half-hobbett  consisted  of  two,  the  hob- 
bett of  four  pecks,  or  eighty-four  (legal)  quarts,  the  peck 
containing  twenty-one  quarts.  Another  witness  said,  that 
three  Llanrwst  hobbetts  made  a  London  quarter ;  but  added 
that  the  hobbett  was  not  always  the  same,  but  varied  from 
eighty  to  eighty-four  quarts.  Upon  this  evidence,  the  Court 
iRras  of  opinion  that  the  plaintiff  should  be  called :  but,  to 
save  the  expense  of  a  new  trial,  the  case  went  to  the  jury, 
who  found  a  verdict  for  the  plaintiff,  damages  405.;  upon 
which  a  nonsuit  was  entered,  with  Uberty  to  move  to  set  it 
aside,  and  enter  a  verdict  for  the  plaintiff  for  the  damages 
found  by  the  jury. 

Temple,  C.  had  obtained  a  rule(*)  for  that  purpose  on 
the  10th  of  last  November,  on  these  grounds : — that  it  was 
now  too  late  to  contend,  that  the  statute  of  Car.  XL  meant 
to  prohibit  sales  of  the  sort  in  question,  or  to  enforce  the 
use  of  one  uniform  measure :  that  its  object  was  to  protect 
the  subject  from  the  possibihty  of  fraud,  by   means   of 

(6)  4  T.  R.  750.  (c)  5  T.  R.  353. 

(*)  The  rule  was  inadvertently  applied  for,  and  granted,  without  the 
transcript  of  the  record  having  been  transmitted  to  this  Court  from  the 
Court  below,  according  to  the  requisition  of  the  3rd  section  of  the  5th 
Geo.  IV.,  c.  106 ;  see  p.  1 11  ante.  When  drawn  up,  however,  it  was  kept 
impounded  in  the  Master's  office  until  the  transmission  of  the  record, 
certified  by  the  Prothonotary  of  the  Court  of  Great  Session,  after  which, 
it  was,  by  the  permission  of  the  Court,  given  out.  This  rule  differed  from 
that  drawn  up  in  the  case  of  Whitley  v.  Roberts  (see  ante  p.l  11 .)  in  having 
the  words  "  or  his  attorney"  inserted  after  the  words  "  upon  notice  of 
this  rule  to  be  given  to  the  said  defendant." 
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18S5.       finaudttlent,  or  counterfeit  measures ;  and  in  that  view,  it 
•p^^jy  ^    merely  provided  against  a  selling  by  any  measure  purporting 
^    **         to  be  a  bushel,  or  an  aUquot  part  or  multiple  of  a  bushel, 
unless  the  measure  were  conformable  to  the  Winchester 
bushel:    that  barley  was  not  a  grain  ** usually  sold  by 
bushel'*  in  the  Uanrwst  market,  and  therefore  this  case  was 
not  within  the  statute :  that  the  statute  did  not  make  any 
o(mtract  void,  except  by  inference :  (Gakkow,  B.  referred 
to  the  case  <^  Law  v.  Hodson  (a),  as  shewing  that  a  con- 
'    tract  could  not  be  enfiurced  by  action,  if  the  subject  matter 
c£  it  were  forbidden  by  a  statute,  giving  penalties;)  that 
conceding  the  intent  <^  the  act  of  Car.  II.  to  have  been  the 
establishment  of  a  common  ^standard,  it  had  been  indirectly^ 
and  impliedly  repealed,  by  a  long  series  of  subsequent  acts, 
which  recognized,  and  thereby  sanctioned,  (for  the  legisla- 
ture would  not  recognize  any  thing  ill^al,)  the  existence 
<^  customary  measures.    The  acts  alluded  to  were  those 
which  directed  returns  of  the  quantities  and  prices  of  com. 
Till  the  late  statutes  for  the  regulation  of  the  com  trade, 
the  principal  of  those  were,  the  29  Geo.  III.,  c.  58,  s.  20, 
and  the  31  Geo.  III.,  c.  30,  s.  83:  by  the  first  of  these, 
buyers  of  com  for  sale  were  directed  to  deliver  to  the  in- 
spector an  account,  in  writing,  of  the  quantities  received 
by  them  during  the  week,  with  the  prices,  and  by  what 
measure,  or  weight,  the  same  was  bought,  under  a  penalty  of 
10/. :  and  the  inspectors  were  to  compute  the  quantities  by 
the  Winchester  bushel.     By  the  second,  the  inspector  was 
required  to  make  a  comparison  of  the  measure  con^monly 
used  in  the  city,  or  town,  for  which  he  was  appointed,  with 
the  Winchester  measure,  and  to  return  a  statement  thereof, 
in  writing,  to  the  receiver  of  returns.    The  recent  statute, 
6  Geo.  IV.,  c.  74,  ''  for  ascertaining,  and  establishing  uni- 
formity of  weights,  and  measures,"  included  a  similar  recog- 
nition.   Its  fifteenth  section  contained  a  provision  respect- 

(a)  2  Camp.  14Z,  S.  C.     11  East,  300 
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ing  weights,  or  measures,  established  by  local  custom,  not      1B25. 
treating  them  as  illegal. 

Campbell  and  Daniel  shewed  cause.  They  contended 
that  the  nonsuit  was  proper ;  for,  Ist,  the  contract  was 
contrary  to  the  provisions  of  the  two  acts  of  parliament,  the 
22  Car.  II.,  c.  8,  s.  2,  and  the  22  and  23  Car.  II.,  c.  12, 
8. 2.  The  King  v.  Major,  and  the  King  v.  Arnold  had 
decide  that  both  these  parties  committed  a  breach  of  these 
acts  in  entering  into  the  contract,  and  that  if  the  com  had 
been  actually  deUvered,  it  would  have  been  forfeitable,  or 
the  value  of  it,  by  each  of  them,  with  a  penalty  of  40«.  In 
the  first-mentioned  case,  Mr.  Bearcroft,  in  his  argument 
against  the  conviction,  stated  and  urged,  witii  great  force, 
all  the  statutes  supposed  to  have  virtually  repealed  tiie  twb 
acts  of  Car.  IL ;  but  tiie  Court  considered  that  they  had  no 
such  effect.  These  statutes  applied  to  all  sorts  of  measured, 
except  the  Winchester,  and  being  unrepealed,  it  followed, 
2dly,  that  tiie  contract  was  void,  and  could  not  be  enforced 
by  action:  for.it  had  been  frequentiy  held,  that  where  a 
statute  prohibits  any  thing  to  be  done  under  penalties,  no 
action  grounded  on  tjie  act  prohibited,  can  be^  sustained 
by  the  party  who  has  done  the  act.  That  position  was 
supported  by  Ribbans  v.  Crickett  {a),  Lightfoot  v.  Tenant 
(b).  Law  V.  Hodson,  Langton  v.  Hughes  (c),  and  Bensley 
V.  Bignold  {d). 

Temple,  C.  and  Corbett,  in  support  of  the  rule.  The 
last  proposition  is  not  to  be  controverted ;  but  this  sale  was 
not  within  the  mischief  meant  to  be  suppressed  by  the 
statutes.  The  two  cases  relied  on,  as  shewing  that,  do  not 
reach  this  cause,  because  they  were  both  convictions  for 
selling  by  false  bushels,  eo  nomine;  and  if  a  selling  by  hob- 


(a)  1  B.  and  P.  264  (b)  lb.  351.  (c)  1  M.and  S.  593. 

Id)  5  B.  and  A.  335. 
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bett  be  held  within  the  statutes,  that  construction  will  be 
new.  A  hobbett  is  not  a  fraudulent  measure,  it  neither  coun- 
terfeits a  bushel,  nor  an  aliquot  part  or  multiple  of  a  bushel, 
and  it  was  against  such  false  measures  only,  the  statutes 
were  directed.  The  hobbett  is  the  usual,  constant,  measure 
for  selling  corn  atLlanrwst;  it  is  a  multiple  of  a  Winchester 
quart,  only  another  name  for  eighty-four  quarts ;  and,  to 
say  that  it  cannot  be  legally  employed,  will  produce  great 
local  inconvenience  and  confusion,  at  this,  and  all  places 
distant  from  the  metropolis.  This  contract  was  for  twenty- 
one  hobbetts,  including  the  scorage,  which  is  equivalent  to 
seven  quarters,  and  the  quarter  is  a  lawful  measure.  They 
repeated  the  argument,  that  the  recognition  of  the  existence 
and  use  of  customary  measures,  in  different  markets 
through  the  country,  (one  of  which  was  Llanrwst,)  by 
various  modem  statutes,  viz.  the  10  Qeo.  III.,  c.  39 ;  17 
Geo.  III.,  c.  40 ;  29  Geo.  III.,  c.  68 ;  31  Geo.  III.,  c.  30, 
was  a  virtual  repeal  of  the  statutes  of  Car.  II. ;  observing, 
that  otherwise,  the  legislature,  in  calling  on  individuals  to 
return  the  quantities  of  com  purchased  by  customary  mea- 
sure, would  have  imposed  on  them  a  necessity  of  declaring 
their  own  criminal  acts.  They  mentioned  Noble  v.  Durell 
(a},  and  Hockin  v.  Cooke  (6). 


Alexander,  C.  B.  It  is  certainly  not  without  reluc- 
tance that  I  have  come  to  the  conclusion  which  I  feel 
myself  bound  to  form  in  this  case.  There  is  no  doubt  that 
these  parties  dealt  bonajide  with  each  other  in  making  the 
contract,  without  any  notion  of  taking  advantage  of  the 
law  at  that  time ;  but  I  do  not  see  how  we  can  get  over 
the  constmction  of  the  act.  If  it  makes  the  transaction 
illegal,  it  is  not  a  question  to  be  debated,  whether  the 
action  can  be  sustained.  For  the  purpose  of  examining 
that,  I  shall  put  out  of  consideration,  for  the  present,  the 


(a)  3T.R.217. 


(6)  4  T.  R.  314 
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arguments  as  to  the  effect  of  the  other  acts  upon  that  qoes-  tS25^ 
tion,  and  consider  the  construction  upon  the  words  of  the 
act  itself.  The  first  question  then  is^  whether  this  remedial 
act,  (for  it  was  intended  to  be  so,)  is  confined  to  such  cases  only, 
wherein  the  word  bushel,  or  some  word  denoting  an  aliquot 
part  or  multiple  of  a  bushel,  has  been  used  in  the  contract ; 
or  whether,  according  to  the  general  nature  of  the  preamble, 
it  has  enacted,  that  no  contract  for  the  purchase  of  this  com- 
modity shall  be  valid  except  it  be  for  a  Winchester  bushel,  or 
a  multiple,  or  aliquot  part  of  such  bushel?  The  mischief 
stated  in  .the  preamble  is,  that  a  great  variety  of  measures 
were  used  for  the  sale  of  this  and  other  articles  all  over  the 
kingdom;  and  the  second  section  provides,  that  whatever 
com,  or  grain,  had  been  usually  sold  by  the  bushel,  shall  be 
sold  by  no  other  bushel,  or  measure,  than  the  Winchester 
bushel.  Now,  by  grain  usually  sold  by  the  bushel,  the 
legislature  must  have  meant  grain  usually  sold  by  measure: 
and  to  apply  thereto  the  provision  in  its  terms ;  for,  the 
statute  would  have  been  hardly  remedial  at  all,  if  it  left 
out  of  its  provision  every  other  case  in  which  the  par- 
ties dealing  did  not  employ  a  bushel.  How,  otherwise, 
ooidd  it  be  applied  to  Wales,  where  that  term  was  not  then 
introduced,  or  understood  ?  It  appears  to  me,  that  if  we 
were  sitting  in  Court,  and  called  upon  to  expound  this  act, 
fiye  or  six  years  after  it  had  been  passed,  we  would  have 
rendered  it  almost  useless,  by  giving  it  the  construction 
contended  for  by  the  plaintiff.  That  being  so,  the  question 
comes  to  be,  how  this  act  has  been  affected  by  the  subse- 
quent acts  referred  to.  The  legislature  seem  to  have  been 
perfectly  aware  how  difficult  it  was  to  bend  the  usages  of 
mankind  to  their  views,  and  that  the  customs  of  the  country 
had  been  contrary  to  their  provisions.  Therefore,  in  the 
subsequent  statutes,  adapting  themselves  to  the  habits  of 
the  people,  they  direct  the  quantity  of  grain  sold,  if  sold  by 
a  different  denomination,  to  be  reduced  to  Winchester 
bushels,  in  order  to  give  the  public  a  correct  idea  of  it. 
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1835. 


But  it  would  be  going  too  far«  to  say  that  that  repealed  the 
statute  of  Car.  II.  If  the  8  Car.  IL  were  at  all  doubtful, 
it  might  receive  the  construction  I  now  put  on  it  from  the 
12  Car.  II.;  but  it  is  not.  Therefore  I  think  that  this  rule 
must  be  discharged. 


.  Gabbow,  B.  The  Court  has  been  very  much  urged  to 
set  aside  this  nonsuit,  on  different  grounds,  but  two,  princi- 
pally ;  first,  that  the  statute  has  not  been  acted  upon,  and 
may  be  considered  as  obsolete;  and  second,  that  great 
inconvenience  from  enforcing  it  may  result  to  those  mar^ 
kets  which  are  at  a  distance  from  the  metropolis.  I  do 
not  think  there  is  any  solidity  in  the  last;  but,  if  I  did,  in 
the  situation  of  a  judge,  whose  duty  is  to  construe  the  law 
as  it  exists,  without  regard  to  its  effects,  I  should  not  feel 
myself  at  liberty  to  yield  to  it.  The  preamUe  of  the  act  is 
the  other  way ;  and  so  are  the  enactments.  The  cases  stated 
appear  perfectly  decisive  of  the  other  question.  I  consider 
the  act  (a),  which  is  to  take  effect  in  May  next,  as  an  ad« 
ditional  authority.  I,  at  first,  thought  that  the  hobbett 
might  have  been  a  fixed  measure,  which  multiplied  by 
something  would  produce  a  statute  bushel,  in  which  case 
the  question  would  be  different,  but  it  appears  to  be  other- 
wise. It  is  a  varying  quantity,  and  therefore  all  the  argu- 
ments respecting  its  proportion  to  legal  measures  are 
wholly  inapplicable.  I  think  it  right  to  observe,  that  my 
brother  Graham  (*)  concurs  with  the  other  members  of  the 
Court,  in  thinking  that  this  nonsuit  was  proper. 

HuLLOCK,  B.  The  question  is,  whether  this  case  falls 
within  the  provisions  of  the  statutes  of  Car.  II.  I  believe 
it  is  conceded,  that,  if  that  were  a  recent  act,  it  could 
not  be  disputed  but  the  case  fell  within  it.     But  if  it  be 


(a)  5  G.  IV.  c.  74. 
(*)  Graham,  B.  had  left  the  Court  to  attend  at  chambers. 
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some  centuries  older,  the  same  rule  must  hold,  because, 
whatever  may  be  the  law  in  another  country  (*),  in  this,  no 
at^t  of  parliament  is  lost  by  desuetude.  However,  thirty^ 
two  years  ago,  the  statute  was  considered  to  be  in  full 
operation,  and  was  made  the  subject  of  two  decisions  by 
the  Court  of  King's  Bench.  The  case  would  be  different 
if  the  hobbett  were  a  multiple  of  a  bushel,  as  the  quarter 
is,  for  I  consider  the  sale  by  the  latter  to  be  legal.  The 
last  witness  says  that  three  Uanrwst  hobbetts  make  a 
London  quarter,  but,  he  also  says,  that  the  measure  is  un- 
certain, and  I  do  not  know  how  the  two  statements  are 
reconcileable.  Assuming,  which  we  are  justified  in  doing, 
that  the  hobbett  does  not  comprehend  any  specific  number 
of  legal  bushels,  the  question  is,  whether  this  case  is  within 
the  act  of  parliament.  I  think  that  question  is  gone  by. 
I  have  looked  into  the  two  cases  which  were  first  cited,  and 
I  think  that  they  were  not  well  decided,  if  we  shall  tlecide 
tfiat  this  contract  can  be  supported.  In  the  first  of  these, 
the  King  v.  Major,  the  statutes  of  the  late  reign  which  have 
been  now  referred  to,  were  mentioned  by  Mr.  Bearcroft  for 
the  same  purpose,  and  the  whole  of  his  argument  was 
bottomed  on  \irhathas  been  said  this  day,  viz.  that  the  act 
of  Car,  II.,  was  impliedly  repealed  by  those  other  acts, 
recognizing  the  existence  and  use  of  customary  measures, 
beside  the  standard  one,  in  the  different  markets  of  the 
country.  The  Court  was  so  struck  with  the  objection,  that 
they  took  time  to  consider.  But  what  did  Lord  Kenyan  say 
in  delivering  the  opinion  of  the  Court  ?  '*  We  cannot  get 
rid  of  these  positive  laws  by  a  reference  to  subsequent 
statutes,  which  were  passed  for  another  purpose,  and  which 
leave  the  former  ones  still  in  force."  The  acts  directing 
returns,  were  made  diverso  intuitu.  The  King  v.  Arnold 
leads  to  the  same  conclusion  ;  in  that  case  it  was  held,  that 
the  buyer  of  com  by  any  other  than  the  Winchester  measure 
was  liable  to  a  penalty  of  405.,  arid  a  forfeiture  of  the  com 


1825. 


Ttson 
Thomas. 


(-♦)  Scotland. 
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or  measure 
be  specified 
in  tenns. 


bought  by  the  22  and  23  Car.  II.^c.  12.  Therefore,  foundiDg 
myself  upon  the  fact,  that  this  measure  is  not  reduc* 
ible  to  the  Winchester  bushel,  I  think  it  impossible  to 
hold  that  the  acts  in  question  do  not  reach  this  case 
without  over-ruling  those  two  decisions.  With  respect  to 
the  otHer  cases,  the  doctrine  laid  down  by  Lord  Ellen- 
borough,  in  Langton  v.  Hughes,  was  this ;  *'  It  may  be 
taken  as  a  received  rule  of  law,  that  what  is  done  in  contra- 
vention of  the  provisions  of  an  act  of  parliament  cannot  be 
made  the  subject  of  an  action.''  I  remember  being  in  that 
case.  It  was  an  action  to  recover  the  value  of  a  quantity 
of  Spanish  juiced  and  other  drugs,  sold  by  druggists,  in 
London,  to  brewers  at  Chester,  for  the  known  purpose  of 
being  used  in  the  brewery ;  and  the  King's  Bench  held  that 
the  statute  42  Qeo.  III.,  c.  38,  had  been  violated  by  the 
contract,  or  attempted  to  be  violated,  and  that  therefore 
the  action  could  not  be  sustained.  No  inconvenience 
can  ensue  after  the  1st  of  May  next,  from  the  use  of 
customary  mtosures,  in  consequence  of  the  act  5  Qeo. 
IV.,  c.  74,  which  is  to  take  effect  from  that  time.  By 
that  statute,  a  sale  may  be  effected  by  any  local  weight 
or  measure,  provided  the  parties  specify  in  terms,  the  ratio 
of  such  weight  or  measure,  to  the  standard  weight  or 
measure  (a).  I  lament  in  common  with  my  Lord  Chief 
Baron,  that  I  am  obliged  to  come  to  this  conclusion,  be- 
cause, at  the  least,  the  defence  does  not  seem  founded  on 
a  very  nice  feeling. 

Rule  discharged. 

An  application  was  then  made  for  the  costs  of  opposing 
this  rule,  and  also  that  in  Whitley  v.  Roberts ;  the  statute 
5  Geo.  IV.,  c.  106,  s.  3,  (*)  leaving  the  disposition  of  costs 

(a)  By  the  6th  Geo.  IV,  cl  12,  (passed  the  31st  of  March,  1825,)  the 
operation  of  this,  and  the  other  enactments  of  the  5  Geo.  IV.  c.  74  which 
were  appointed  to  commence  from  the  1st  of  May,  1825,  is  postponed  tiU 
the  1st  of  January,  1826. 

(*)  Seep. Ill,  ante. 
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in  the  discretion  of  the  Court.    It  was  resisted,  on  the  i^'^* 

ground  that  both  applications  were  proper,  being  authorized  Xysok 

by  the  judge  below,  and  having  arisen  out  of  questions  of  v* 
doubt  and  difficulty ;  and  the  Court  refused  the  costs. 


^  Exchequer  of 

Storr  v.  Crowley  and  others.  t  *    . 

January  29M. 

Assumpsit  against  the  defendants,  as  common  car-     Common 
riers,  for  not  delivering  goods.    The  first  count  of  the  <»friers  re- 

ceive  troods 

declaration  Stated,  that  on  the  27th  April,  1824,  in  con- of  S.,  at  L., 
sideration  that  the  plaintiff,  at  the  request  of  the  defend-  ^^  ^^^'' 
ants,  had  caused  certain  goods  of  the  plaintiff,  value  200/.,  ry  them  to 
to  be  delivered  to  them,  at  London,  to  be  carried  by  them  Hyer^em^ 
from  London  to  Worcester,  to  be  there  delivered  to  the  there  to  S., 
plaintiff  for  his  use,  for  reasonable  hire,  and  reward;  de- inpayment  of 

fendants  undertook  to  do  so,  but  did  not  do  so  according  the  hire.  The 

(foods  stre  cftr** 
to  their  undertaking,  but  omitted  and  refused  to  do  so,  and  riedtoW.,and 

that  the  goods  had  been  lost.    The  second  count  stated,  **°^  ^^  ^® 
^    ^  ^  '  warehouse, 

that  in  consideration  of  delivering  at  London,  a  hamper  nearly  half  a 
containing  the  goods  for  the  same  purpose  as  mentioned  in  ^^|^^f  g,^ 
the  first  count,  defendants  undertook,  &c.,  but  although  ^ut  the  hire 
defendants  received  the  same  for  such  purpose,  and  on  the  dy  to  be  paid, 
4th  May,  in  same  year,  in  part-performance  of  their  under-  ^i|*^®\ 
taking,  did  safely  carry  and  convey  the  same  from  London  warehouse, 
to  Worcester,  yet  that  defendants  would  not  deliver  the  ^^^Jj^*^^ 

goods  again 
to  the  house  are  refused,  not  on  the  ground,  that  the  contract  had  been  performed  by 
the  proffer,  but  until  satisfaction  of  a  lien  set  up  on  one  side,  and  resisted  on  the  odier, 
and  which  proved  to  have  been  unfounded  in  &ct :  held,  under  these  circumstances, 
that  the  carriers  had  waived  the  benefit  which  would  probably  have  resulted  to  them 
from  insisting  on  the  proffer  as  an  execction  of  their  undertaking :  that  both  parties  had 
treated  the  contract  as  one  continuing  contract  from  the  commencement  of  the  transac- 
tion till  an  actual  delivery  should  have  taken  place :  and  that  the  carriers,  not  having 
performed  their  part  of  the  agreement,  the  consignee  was  entitled  to  recover  the  value 
of  the  goods  in  an  action  of  assumpsit. 

It  seems,  that  common  carriers  are  ordinarily  bound  to  carry  goods  entrusted  to  their 
conveyance,  to  the  residence  of  the  consignee. 
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1835.       same,  although  requested,  and  although  the  plaintiff  was 
Stob*^     ready  to  pay  the  reward  for  the  carriage,  conveyance,  and 

_    ••         delivery  of  the  same,  on  the  delivery  thereof,  of  which  the 

Crowley  ''  . 

and  others,   defendants  had  notice,  but,  on  such  request,  refused  to 

deliver  the  same,  and  the  hamper  and  its  contents  have 
been  lost.  The  third  count  was  similar  to  the  first,  but 
was  for  not  delivering  the  hamper  and  its  contents,  at  a 
certain  dwelling  house  of  plaintiff's,  situate  near  the  city  of 
Worcester.  There  was  a  fourth  special  count  similar  to 
the  second,  stating  the  undertaking  to  have  been  to  carry, 
8io.,  and  deliver  at  Worcester,  within  a  reasonable  time, 
and  averring  that  although  they  carried  and  conveyed,  they 
did  not  deUver  within  such  time.  There  were  also  counts 
for  money  had  and  received,  and  on  an  account  stated.  The 
defendant  pleaded  the  general  issue.  On  the  trial  of  the 
cause,  before  Littledale,  J.,  at  the  Summer  Assizes  of 
1824,  for  Worcestershire,  the  following  case  was  disclosed. 
A  hamper,  containing  hams,  apples,  and  other  articles,  was 
packed  at  Windsor;  directed  to  Captain  Storr,  Worcester ; 
sent  to  London,  and  delivered  at  the  warehouse  of  the  de- 
fendants, who  are  partners,  on  the  day  first  stated  in  the 
declaration,  to  be  conveyed  to  the  former  place,  by  their 
boat.  The  hamper  was  regularly  carried  to  Worcester, 
and  was  sent  by  a  porter,  on  the  3rd  May,  from  the  de- 
fendants' wharf  there  to  the  plaintiff's  house,  which  is 
somewhat  less  than  half  a  mile  distant.  Captain  Storr 
was  then  at  Windsor.  Mrs.  Storr  was  at  home,  but  had 
not  money  to  pay  for  the  carriage;  the  porter  refused 
to  leave  the  hamper  without  payment,  and  took  it  back. 
In  the  course  of  that  day  a  servant-maid  went  to  the  ware- 
house with  the  money,  saw  the  porter,  and  tendered  pay- 
ment, if  he  would  bring  the  hamper  again.  He  said  he 
could  not  bring  it  that  evening, — the  horse  had  been  out 
all  day, — perhaps  he  might  bring  it  next  morning, — ^but 
there  would  be  additional  cartage.  On  the  next  day,  the 
plaintiff's  attorney   and  agent   went  to  the  defendants' 
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eounting-houae,  and  requested  their  managing  clerk,  one  1825. 
Weever,  to  have  the  parcel  sent  home  again,  offering  to  pay  ^^^^^T'^ 
for  the  carnage,  and  additional  porterage.  Weever  ex-  ^  v, 
pressed  surprise  at  its  having  been  sent  at  all;  said  it  and  others. 
would  not  have  gone  if  he  had  known  it ;  plaintiff  owed  a 
former  bill,  and  it  should  not  be  delivered  till  that  was  paid ; 
he  had  particular  orders  to  that  effect.  The  attorney  de- 
clined paying  any  former  bill  without  authority,  and  expos- 
tulated ;  but  the  parcel  was  detained.  Captain  Storr  came 
to  Worcester  on  the  16th  May,  and  on  the  17th  went  with 
the  attorney  to  the  counting-house,  where  he  received 
his  account  in  writing  from  Weever,  containing  a  demand 
of  9s.  2d.,  for  carriage  of  former  goods,  beside  the  charge 
for  the  hamper :  and  the  paper  included  a  statement  of  a 
general  lien  upon  all  goods.  The  plaintiff  insisted  that  the 
9«.  2d.  had  been  paid,  and  that  he  had  a  receipt  of  it ;  but 
refused  to  produce  it :  and  he  tendered  payment  of  all 
demands  except  that  sum.  Weever  persisted  in  detaining 
the  hamper  till  the  whole  account  should  be  satisfied,  and 
the  action  was  in  consequence  commenced.  The  defen- 
dants' counsel  objected,  that  the  deqlaration  was  not  sus- 
tained by  the  evidence ;  that  the  undertaking  laid  by  all 
the  special  counts,  was  to  carry  from  London  to  Worcester, 
and  deliver  there,  and  that  the  performance  of  that  contract 
had  been  proved,  inasmuch  as  it  appeared,  that  defen- 
dants had  sent  the  hamper  once  to  the  plaintiff's  house,  and 
offered  to  deliver  it  on  the  carriage  being  paid  ;  that  when 
the  servant  went  again,  there  were  additional  charges 
incurred.  And  that  the  defendants  were  hot  liable  on  the 
original  contract.  The  plaintiff's  counsel  contended  that 
he  was  entitled  to  recover  on  the  second  count ;  that  the 
defendants  ought  to  have  shewn  that  the  contract  was 
terminated,  whereas  it  was  to  be  considered  as  a  continuing 
contract,  till  the  actual  delivery.  The  learned  judge  was 
of  opinion,  that  the  defendants  could  not  refuse  to  deliver 
the  goods ;  or  perhaps  to  take  them  again  to  the  plaintiff's 

house,  as  they  put  the  detention  upon  a  different  ground : 

k2 
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1825.       but  that,  as  they  had  tendered  a  perfonnance  of  the  contract 
^^j^    by  once  taking  the  goods  to  the  house,  the  original  promise 
V.         did  not  revive ;  and  that  there  ought  to  have  been  a  special 
and  others,   contract  applicable  to  the  case,  or  that  the  plaintiff  ought 
to  have  brought  an  action  of  trover.     He  therefore  non- 
suited *the  plaintiff:  but  gave  his  counsel  liberty  to  move  to 
set  aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiff  for 
3/.,  the  value  of  the  articles. 

Taunton,  W.  £.,  had  obtained  a  rule  nisi  for  that  purpose, 
in  last  term,  against  which 

Campbell  and  Corbett  now  shewed  cause. 

This  action  cannot  be  maintained  upon  this  declaration. 
All  the  special  counts  are  upon  the  original  contract :  they 
state,  that  the  reward  was  to  be  paid  for  carrying  the  goods 
from  London  to  Worcester,  and  delivering  them  iherty  and 
they  allege  a  breach  of  that  undertaking.  The  general  lien 
set  up  by  the  defendants,  cannot  be  supported ;  and  the 
question  is  the  same  as  if  there  were  an  unconditional 
refusal  to  deliver  after  the  single  offer.  If  it  were  necessary, 
it  might  be  argued,  that  no  action  at  all  could  be  main- 
tained on  this  case.  After  the  goods  were  carried  back  from 
Captain  Storr's  house,  on  the  payment  of  the  carriage  being 
refused,  the  defendants  became  bailees  of  the  property,  or 
warehousemen.  Captain  Storr  might  have  gone  to  their 
warehouse,  and  required  the  delivery  of  it  there,  paying  the 
carriage,  and  if  that  had  been  refused,  they  would  have 
been  liable  to  an  action  of  trover.  That  however  was  not 
what  he  and  his  agents  required,  but  that  the  hamper 
should  be  sent  to  his  house,  nearly  half  a  mile  from  the 
warehouse,  so  that  even  trover  would  not  lie.  But  at  all 
events,  assumpsit  does  not  lie.  It  is  a  common  principle 
in  special  pleading,  that  you  must  aver  you  were  ready  to 
perform  your  part  of  the  contract,  before  you  can  call  on  the 
other  contracting  party  to  answer  for  not  perfonning  his. 
Accordingly,  the  second  count  of  this  declaration,  which  is 
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that  mainly  relied  on  for  the  plaintiff,  alleges  a  breach  of  1B25. 
the  defendants'  undertaking,  by  non-delivery,  on  request;  Storr 
and  avers  that  the  plaintiff  was  ready  to  pay  the  reward  for    ^    *»• 

Crowley 

the  carriage.  But  the  facts  proved  are  exactly  the  reverse ;  and  others, 
for  the  defendants  performed  their  part  of  the  contract  by 
sending  the  hamper  to  the  plaintiff's  house,  making  a  rea- 
sonable demand  for  hire ;  and  the  plaintiff  was  not  ready 
to  perform  his  part  by  paying  the  hire.  A  tender  and  refusal 
are  always  held  equivalent  to  an  actual  performance  by  the 
party  who  makes  the  tender.  The  defendants'  undertaking 
was  satisfied  by  sending  the  parcel  to  the  plaintiff's  house 
once ;  for,  if  not,  how  often  were  they  to  send  ?  And  the  sub- 
sequent tenders  of  the  hire  do  not  advance  the  plaintiff's 
case,  for  the  payment  of  the  hire,  and  deliveiy  of  the  goods, 
were,  according  to  the  agreement,  concurrent  acts.  The 
goods,  therefore,  were  lawfully  taken  back ;  and  thencefor- 
ward the  defendants  held  them  not  as  carriers,  and  the  com- 
mon law  liabilities  of  carriers  would  not  attach  upon  them. 
At  common  law,  nothing  but  the  act  of  God,  or  of  the  king's 
enemies  would  excuse  common  carriers  for  the  loss  of  pro- 
perty. If  this  parcel,  afler  being  conveyed  back  to  the 
warehouse,  had  been  taken  away  by  irresistible  force,  or  de- 
stroyed by  fire,  would  the  defendants  have  been  answerable  ? 
Certainly  not.  Garside  v.  the  Proprietors  of  the  Trent  and 
Mersey  Navigation  {a)  shews  that  they  would  not,  because 
they  would  then  hold  the  parcel  as  warehousemen.  It  was 
formerly  doubted  whether  a  carrier  was  bound  to  send 
goods  at  all  to  the  persons  to  whom  they  are  directed ; 
Golden  v.  Manning  (6).  (Hullock,  B.  There  are  much 
earlier  authorities  than  that,  that  a  carrier  is  bound  to  do 
so  (c).)  In  Hyde  v.  the  same  Navigation  Company  (d),  a  case 
was  mentioned  in  argument,  of  an  action  of  trover  brought 
by  a  Mr.  Price  against  the  keeper  of  the  Bull  inn,  for  a 
turkey,  sent  to  his  house  and  taken  back,  in  which  the 

(a)  4  T.  R.  581.  (6)  2  Blackst.  &16.     3  Wils.  429.  S.  C. 

(c)  Owen,  57,  and  Alleyn,  93,  are  referred  to,  in  Golden  v.  Manning, 
in  support  of  this  proposition.  {d)  5  T.  R.  389. 
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1825.  plaintiff  obtained  a  verdict:  but  the  groond  of  that  de- 
Storr  cision  was,  that  the  porter  demanded  too  much  for  por- 
v^  terage.  In  this  case  only,  a  fair  price  for  the  conveyance 
and  otben.  ^'^^  demanded,  which  distinguishes  it  from  that.  In  the 
principal  case  which  has  been  mentioned,  from  the  5th 
T.  R.,  Lord  Kenyan  inclined  to  the  opinion,  that  it  was 
not  the  duty  of  carriers  to  send  goods,  even  once,  to 
the  house  of  the  individual  to  whom  they  are  directed. 
(HuLLOCK,  B.  The  impression  of  the  three  other  judges 
was  against  that  opinion).  The  utmost  length  to  which 
any  of  the  judges  went  was,  that  carriers  ought  to 
send  the  goods  once :  these  defendants  did  so  (*) ;  and  Mr. 
Storr  had  ample  notice  that,  afterwards,  the  goods  were  at 
their  warehouse.  It  is  not  incumbent  on  carriers  to  send 
goods  for  delivery  more  than  once,  without  additional  re- 
muneration ;  and  the  necessity  of  additional  remuneration, 
shews  the  necessity  of  a  new  contract,  subsequent  to  the 
original  one.  The  plaintiff,  and  his  second  agent,  shewed 
that  they  considered  the  original  contract  to  have  been  ter- 
minated by  the  one  sending,  because  they  both  tendered  a 
further  sum  for  carriage  to  the  house.  No  new  contract  was 
entered  into,  therefore  the  carriers  are  not  responsible  for  not 
sending  the  hamper  a  second  time,  and  the  nonsuit  is  right. 

Taunton,  W.  E.,  and  Russell,  W.  O.,  in  support  of  the 
rule,  submitted,  that  the  third  count,  which  did  not  aver  a 
readiness,  on  the  part  of  the  plaintiff,  to  pay  the  carriage, 
covered  the  case  as  proved.  (Hullock,  B.  Would  there 
not  be  a  difficulty  in  sustaining  that  count  upon  the  facts 
of  the  case,  inasmuch  as  the  carriers  were  not  bound  to 
deliver  without  payment  of  the  carriage  :  do  not  the  facts 
shew  a  breach  of  that  count  ?)  They  then  contended  that 
the  other  coimts  were  sufficient,  if  this  should  appear  to 

(*)  There  was  some  evidence,  that  the  goods  had  been  sent  to  the 
plaintiff ^8  house  a  second  time,  and  their  acceptance  refused ;  but,  that 
having  been  after  the  commencement  of  the  action,  the  &ct  was  not  ad- 
verted to  in  the  argument,  or  judgment. 
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be  a  continuing  contract;  and  that  this  case  might  be  ^825. 
very  safely  determined  on  its  own  particular  circum-  storr" 
stances,  without  giving  any  opinion  on  the  abstract  ques-  v. 
tions  discussed,  or  entering  into  the  cases  cited  on  the  other  and  others, 
side.  Here  there  was  only  one  individual  contract  continu- 
ing from  the  commencement  of  the  transaction  till  the 
actual  and  complete  delivery  of  the  goods ;  and  it  had  never 
been  performed.  There  was  no  necessity  for  a  second  con- 
tract, for  the  defendants,  by  their  agents,  on  three  different 
occasions,  when  applications  were  made  for  the  delivery  of 
the  hamper,  treated  the  first  contract  as  a  continuing  one, 
and  waived  all  advantage  arising  from  the  one  offer  of 
delivery.  They  put  the  detention  of  the  parcel,  not  on  the 
ground  of  the  determination  of  the  contract,  but  the  non- 
payment of  the  former  bill.  The  subsequent  demands, 
accompanied  with  a  tender  of  the  price  of  the  carriage,  and 
the  additional  expense  of  again  conveying  the  hamper  to 
the  house,  on  the  one  side,  and  the  refusal,  on  the  other, 
would  be  a  sufficient  answer  to  the  single  offer  of  delivery. 
To  hold,  that  the  agreement  of  common  carriers  to  deliver 
goods  entrusted  to  them  was  executed  by  the  first  proffer 
of  delivery,  would  be  attended  with  the  utmost  inconve- 
niences ;  and  would,  besides,  be  canying  the  sense  of  the 
word  *' deliver*'  to  an  extraordinary  length.  In  common 
sense,  such  an  agreement  is  a  continuing  one.  (In  the 
course  of  the  argument,  Qraham,  B.  referred  to  the  case 
of  Coggs  V.  Bernard  (a). 

Alexander,  C.  B.  I  do  not  think  it  necessary  to 
consider  the  question,  whether  it  is,  or  is  not,  necessary 
that  a  carrier  should  find  out  the  consignee  of  goods  en- 
trusted to  his  conveyance,  and  deliver  them  at  his  residence. 
Neither,  according  to  the  turn  which  my  mind  has  taken 
upon  lliis  case,  is  it  necessary  to  form  an  opinion  on  the 

(a)  2  Ld.  Raym.  909. 
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1825.       question,  whether  a  carrier  is  bound  to  bring  goods  for 
Store      delivery  more  than  once.     My  impression,  however,   is 
t;.  strongly  in  favour  of  Mr.  Campbelfs  argument  on  that 

and  others,  point.  It  appears  to  me  to  be  sufficiently  proved  by  the 
cases  as  a  general  rule,  that  a  carrier  having  once  tendered 
a  delivery  has  discharged  himself  of  his  obligation :  be- 
cause, otherwise,  where  is  his  liability  to  cease?  Where  is 
the  line  to  be  drawn,  if  not  there  ?  To  construe  his  under- 
taking in  any  other  way  would  be  attended  with  the  greatest 
inconveniences :  and  I  should,  therefore,  hold  the  rule  to  be 
as  stated,  in  ordinary  cases.  But  the  question  is,  whether, 
under  the  particular  circumstances  of  this  case,  the  rule  to 
be  applied  is  not  a  different  one  ?  The  principal  must  be 
bound  by  the  acts  of  his  agents.  Now,  when  the  porter 
was  applied  to  on  the  evening  of  the  day  he  had  carried 
the  hamper  to  the  plaintiff's  house,  he  does  not  say  '  I  have 
performed  my  contract,'  but  he  said,  he  coidd  not  bring 
the  package  that  evening,  because  the  horse  had  been  out 
all  that  day,  and  was  tired  :  that  perhaps  he  might  bring 
it  in  the  morning,  but  there  would  be  additional  cartage. 
That  appears  to  be  the  commencement  of  an  undertaking 
on  the  part  of  the  defendants,  to  waive  all  the  benefit 
which  might  be  derived  from  the  previous  tender.  Again, 
upon  the  two  subsequent  applications  to  the  clerk,  he  does 
not  stand  upon  that  ground,  but  says  "  we  will  not  send 
the  goods  unless  you  pay  a  sum  of  money  before  due;"  and 
to  which  they  were  not  entitled.  These  acts  anount  to  an 
express  and  direct  waiver  of  the  advantages  which  they 
might  have  upon  the  ground  of  the  proffer,  and  prove, 
that  according  to  the  understanding  of  the  parties,  (though 
possibly  not  according  to  the  general  rule  of  law,)  there 
was  a  continuing  contract  to  find  out  the  person  to  whom 
the  goods  were  consigned,  and  to  deliver  them.  For  these 
"^  reasons  I  think  that  this  rule  ought  to  be  made  absolute. 

Graham,  B.    Perhaps  it  is  to  be  regretted  that  the 
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plaintiff  did  not  declare  in  tort,  and  add  a  count  in  trover.       1825. 
The  argument  of  the  defendant,  urges  us  to  a  point  which     ^s!J!^J^ 
certainly  is  one  strictimmi  juris.  If  the  porter  who  took  the         v. 

(^  RO  Vf  THY 

goods  had  told  Mrs.  Storr  that  she  must  decline  the  pay-   ^nd  others. 

ment  of  the  carriage  at  her  peril,  that  he  could  not  bring 

them  again,  and  that  his  master  must  be  paid  for  warehouse 

room  for  them, — ^if  he  had  used  any  such  language  as  this,  I 

should  say  then  the  plaintiff  would  not  have  had  any  cause 

of  action.    But  looking  at  the  circumstances  of  the  case, 

it  is  dear  that  neither  the  porter,  nor  the  clerk,  nor  the 

principal  (for  he  directed  the  clerk  not  to  send  the  hamper 

before  the  former  supposed  debt  should  be  paid,)  had  the 

smallest  idea  of  discharging  themsdves  from  their  original 

liability.    I  think  that  the  plaintiff  is  entitled  to  recover 

under  the  circumstances  of  the  case.    The  same  rule  would 

apply  to  a  number  of  others,  and  therefore  I  am  glad  that 

we  have  a  case  of  that  sort  which  enables  us  to  make 

the  rule  absolute. 

Oabbow,  B.  I  am  of  the  same  opinion.  According  to 
the  usual  course  of  transactions,  such  as  the  present,  it 
seems  to  me  that  the  person  who  undertakes  to  carry  an 
article  from  one  individual  to  another,  does  so,  in  considera- 
ti(m  of  a  reward  to  deliver  it  at  the  house  of  that  individual. 
With  regard  to  presents,  in  particular,  that  must  be  the 
case,  because,  commonly  no  notice  is  given  to  the  party 
for  whom  they  are  intended.  I  should  think  that  contracts 
of  this  nature  would  be  performed  generally  by  a  tender  at 
the  house,  and  that  the  parcel  might  be  carried  away  if 
the  money  were  not  then  ready;  but  I  form  my  present 
opinion  upon  the  subsequent  transactions  which  occurred 
in  this  instance. 

HuLLOCK,  B.  I  also  think  that  this  rule  should  be 
made  absolute.  The  question  is,  whether  the  contiuct  into 
which  these  defendants  entered,  as  alleged  in  the  declara- 
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1825.       tign,  (I  speak  not  now  of  the  third,  but  of  the  other  counts) 

SroRft      ^^>  ^^  ^^  ^^^'  ^^^'^^  performed  ?    I  do  not  think  that  the 
V.         Court  is  called  upon  to  say,  whether  a  carrier  is,  or  is  not, 
and  others,  bound  to  deUver  goods  at  the  house  of  the  consignee ; 
though  there  are  high  authorities  that  he  is.    This  case  is 
similar  in  its  circumstances  to  Golden  v.  Manning.    It  was 
there  held  tibat  he  is  so  bound  where  it  is  the  course  of  his 
trade  to  deUv^  them,  and  this  case  shews  that  that  is 
the  course  here.    In  Owen,  57  (a),  it  is  laid   down    by 
Popkam,  J.  that  carriers  take  upon  them  safely  to  carry 
and  deliver  the  things  received.    In  Golden  v.  Manning, 
one  judge  held  that  all  carriers,  whether  bound  to  deliver 
goods  at  the  house  or  not,  are  obliged  to  apprize  the  party, 
to  whom  they  are  consigned,  of  their  arrival.     In  the  case 
cited  from  the  6th  Term  Reports,  three  of  the  judges  felt 
a  very  strong  impression  that  carriers  were  obliged  to  see 
the  goods  carried  home  to  their  place  of  destination  :  and 
Lord  Kenyan  said,  that  on  that  point  he  had  great  doubts. 
Assuming  that  this  case  was  governed  by  Golden  v.  Man- 
ning, the  defendants  would  be  liable  to  an  action  for  the 
breach  of  their  undertaking.     But,  indisputably,  I  ground 
my  opinion  upon  the   particular    circumstances.       The 
party  carries  the  goods  to  the  house.    If  the  carrying  were 
merely  fraudulent;  if  they  were  taken  at  a  time  when 
the  house  was  empty,  or  when  it  was  clear  there  was 
nobody  at  home,  that  act  might  go  for  nothing.     But  it 
certainly  appears  to  have  been  a  bond  fide  carrying.    The 
delivery,  and  the  payment  of  the  price  are  concurrent  acts, 
and  the  porter  had  a  right  to  say,  *  I  will  not  deliver  the 
articles  till  I  am  paid  the  carriage.'     If,  upon  being  sub- 
sequently applied  to,  he  had  said,  '  I  have  offered  to  deliver 
the  hamper  at  the  house  once,  I  am  not  obliged  to  do  so 
any  more,'  there  might  have  been  some  foundation  for 
the  ground  taken  this  day,  and  which  appears  to  have  been 

(a)  Anon.  Hil.  38.  Eliz. 
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taken  for  the  first  time  at  the  trial  at  nisi  prhu.  From  the  1B35. 
low  grade  that  the  porter  holds  in  the  business,  much  weight  storr 
ought  not  be  attached  to  his  acts,  but  the  book-keeper  «• 
subsequently  adopted  them,  insisting  on  the  satisfaction  and  othersw 
of  another  demand  before  giving  up  the  hamper.  It  cannot 
be  said  then,  that  there  was  any  thing  like  a  termination 
of  the  original  contract.  We  are  not  called  upon  to  decide 
what  the  consequence  would  be  if  those  goods  had  been  de- 
stroyed by  fire,  or  removed  from  the  warehouse  by  force :  it  is 
enough  for  us  to  determine  the  question  before  us.  Boards 
man  v.  Sill  (a)  was  an  action  of  trover  against  a  wharfinger 
for  brandy,  where  the  wharfinger  had  a  right  of  lien,  but 
he  did  not  set  it  up  till  on  the  trial  at  nisiprius^  and  there 
the  Court  rejected  a  defence  which  was  founded  upon  an 
after-thought.  I  do  not  know  whether  the  decision  cam6 
before  the  Court  afterwards,  but  if  it  did,  it  was  sustained. 
I  should  suspect  that  the  defendants'  briefs  did  not  contain 
one  word  of  this  defence,  unless  it  was  taken  from  an 
opinion  given  just  before  the  trial ;  and  is  it  to  be  said 
that  it  is  to  be  relied  on  as  a  ground  for  a  nonsuit  ?  I  am  of 
opinion  that  the  plaintiff  is  entitied  to  recover,  since  this 
was  treated  as  a  continuing  contract  down  to  the  last  time 
the  property  was  refused  to  be  delivered. 

Rule  absolute. 

(a)  1  Campb.  410.  n. 


Jones  v„  Evan  Edwards,   Sarah  Poole,  and  two  ^^^^  ^ 

others.  January  29th. 

jL  his  was  an  action  against  the  defendants,  as  owners  of    '*  Notice  to 
a  sloop  called  the  True  Love,  to  recover  the  balance  of  an  ^^  ^^  ®^ 
account,  for  cartage  and  warehouse  room,  from  April,  1816,  p»es  of  letters, 

—      flJso  ftll  books 

to  April,  1822,  of  the  sails  and  rigging  of  that  vessel.   The  relatiqg  to 

this  cause,''  is 
insufficient,  and  will  not  let  in  parol  evidence  of  the  contents  of  a  letter  alleged  to  have 
been  written  nine  years  before',  and  not  produced. 
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.  1825.       defendants,  Edwards  and  Poole,  pleaded,  each,  non  assump^ 
Jones       ^>  ^^^  *^®  statute  of  limitations.  The  two  other  defendants 

V.         suffered  judfinnent  by  default.     On  the  trial  before  Little-* 
Edwards  j      o  j 

and  others.  DALE,  J.,  at  the  Summer  Assizes  of  1824,  for  Shropshire, 
the  case  was  fully  made  out  against  Edwards.  The  owner- 
ship of  5.  Poole  was  intended  to  be  proved  by  means  of  a 
letter,  stated  to  have  been  written  by  her,  in  April,  1815, 
in  answer  to  one  written  to  her  about  the  same  time  by  a 
son  of  Edwards,  the  managing  partner,  who  superintended 
his  father's  business.  The  alleged  object  of  the  first  letter, 
was  to  obtain  her  consent  to  the  sale  of  the  sloop,  and 
the  alleged  import  of  her  answer  shewed,  that  she  was  a 
part  owner.  Proof  was  given  of  a  notice  to  her,  to  produce 
the  first  letter  in  the  terms  following ;  "  26th  of  July. 
'*  Notice  to  produce  letters  and  copies  of  letters,  also  all 
'*  books  relating  to  this  caqse." 

Campbell,  for  Mrs.  Poole,  objected  that  this  notice  was 
insufficient  from  its  generality  and  uncertainty,  to  entitle 
the  plaintiff  to  go  into  parol  evidence;  but  the  learned 
judge  suffered  the  cause  to  proceed. 

Neither  of  the  letters  was  produced ;  but  Edwards'  son 
was  admitted  (after  stating  he  had  enquired  of  his  father, 
and  made  an  ineffectual  search  on  the  file,  where  he  had 
seen  it  about  a  year  after  it  was  received,  for  the  answer  of 
Mrs.  Poole)  to  give  pait)l  evidence  of  the  contents  of 
both  letters ;  which  he  did,  to  the  effect  before  mentioned. 
Other  and  distinct  proof  of  the  ownership  of  Mrs.  Pook,  was 
afterwards  brought  forward  ;  and  the  case  went  to  the  jury 
on  the  evidence  generally,  who  found  a  verdict  for  the 
plaintiff.  The  learned  judge  however  reserved  the  point  as 
to  the  sufficiency  of  the  notice ;  authorizing  Campbell  to 
move  the  Court  above,  upon  it.  A  rule  nisi  had  been  ac- 
cordingly obtained  in  last  term,  which  was  now  argued  by 

Taunton,  W.  £.  and  Richards,  R.  V.  for  the  plaintiff. 
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and  by   Campbell  for  Mrs.   Poole.     The  Court  was  of      ^^^5. 
opinion,  that  the  notice  was  insufficient  to  let  in  the  secon-      Jones 
dary  evidence;  and  therefore,  after  consulting  with  the         ^' 
learned  judge  who  tried  the  cause,  directed  a  new  trial.         and  others. 


Doe,  on  the  "demise  of  Huddleston,  Clerk,  v.       Excheouer  of 

Johnston.  Febmary'Ath. 

XliJECTMENT  against  the  defendant,  to  recover  posses-     Where  a 
sion  of  a  certain  estate  called  Hagget  End,  in  the  parish  y^^  year 
of  Egremont,  in  the  county  of  Cumberland.    The  cause  oy  a  Lady- 
was  tried  before  Hullock,  B.,  at  the  Carlisle  Summer  ^Jeed  iy^L- 
Assizes  of  1824.     It  appeared,  that  on  the  24th  of  March,  fo/ with  his 

laQdlord  s 

1821,  the  premises  had  been  let  by  a  Mr.  P.  JHodgson,  as  agent,  to  quit 
the  agent  of  the  lessor  of  the  plaintiff,  at  a  yearly  rent  of  ?^^ J^^°^ 
52/.  IO5.  to  the  defendant,  who  entered  into  possession.    It  which  was 
was  intended,  that  a  lease  of  the  premises  should  be  granted  ^y^^.  and 
to  the  defendant,  at  the  rent  mentioned,  for  seven  years,  ^«  premises 
from  the  25th  of  March,  1821 :  it  was  not  executed,  but  he  auction,  at 
continued  in  possession.    After  having  occupied  the  pre-^^ic^^e^ 
mises  about  a  year,  the  defendant  complained  that  the  rent  and  bid,  but 
was  too  high,  and  proposed  an  abatement  to  Hodgson,  nj^t^^ot 
which   the  latter  declined   to  make.      On  the  19th  of  let  into  pos- 
December,  1823,  the  defendant's  father-in-law  called  on  that  the  te- 
Hodgson,  and  after  having  paid  some  money  on  account  of  °*°^  ^^ . 
rent  due,  urged  an  abatement,  which  was  again  refused,  ed:  there  not 
He  then  said,  he  supposed  his  son-in-law  would  give  up  the  g^'°^  ^^^m~ 
farm.     Hodgson  replied,  that  although  Mr.  Huddleston  was  cient  notice 
not  bound  to  receive  so  short  a  notice,  he  would,  on  Mr.  ^^ode/by 
Huddleston* s  part,  undertake  to  do  so.    The  same  day,  or  operation  of 

law  within 

the  day  after,   the  defendant  himself  went  to  Hodfg^on'^  the  meaning 
ofEce,  and  told  him,  he  meant  to  quit  at  the  end  of  the  ®C^*?^!? 

^  of  frauds,  29 

current  year.     Hodgson  accepted  the  offer,  and  immedi-  C.  II.,  c.  3, 
ately  gave  notice,  that  the  estate  would  be  let  by  auction,  ^'   ' 
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1825.  on  the  6th  of  January^  1824.  The  defendant  attended  the 
rl^^dem.    letting,  and  offered  a  rent  of  40/.  a  year;  but  one  Ash- 

HuDDLESTON  burmT  offefed  62/.  10«.  a  year,  and  was  declared  the  tenant. 

JoHNSTov.  The  defendant  then  proposed  the  same  snm,  but  his  propo- 
sal was  rejected,  upon  which  he  refused  to  quit.  It  was 
objected  at  the  trial,  on  the  part  of  the  defendant,  that  the 
action  could  not  be  sustained  ;  inasmuch  as  the  interest  of 
the  defendant,  who  was,  under  the  circumstances,  a  tenant 
from  year  to  year,  had  not  been  surrendered  by  deed  or 
note  in  writing,  as  is  required  by  the  third  section  of  the 
statute  of  frauds  (a),  and  therefore  was  still  in  existence. 
F(Nr  the  lessor  of  the  plaintiff  it  was  said,  that  this  objection 
admitted  of  two  answers,  1st,  That  the  tenant's  offer  to  give 
up  the  possession  at  the  end  of  the  year,  and  the  acceptance 
cf  that  offer  by  the  agent,  followed  by  the  re-letting  of  the 
premises,  which  must  be  taken  to  have  been  with  the 
tenant's  consent;  amounted  to  a  surrender,  ''by  act  and 
operation  of  law,"  within  the  terms  of  the  same  section  of 
the  statute.  2nd,  That  there  was  a  mutual  agreement  to 
waive  half  a  year's  notice  in  writing,  and  adopt  one  by 
parol  within  that  time:  that  the  latter  was  therefore  a 
reasonable  notice,  and  the  law  rendered  nothing  more  ne- 
cessary. The  jury,  under  the  learned  Baron's  direction, 
found  a  verdict  for  the  lessor  of  the  plaintiff,  subject  to  the 
point,  whether  the  statute  of  frauds  afforded  an  answer  to 
the  action,  which  he  reserved.    Accordingly 

Brougham  had  obtained  a  rule  in  last  term,  to  set  aside 
the  verdict,  and  enter  a  nonsuit,  against  which, 

Tindal  now  shewed  cause  on  the  same  grounds  advanced 
by  him  at  the  trial :  and,  in  support  of  the  proposition,  that 
a  re-letting  by  a  landlord,  with  the  consent  of  the  tenant, 
constitutes  a  surrender  by  act  and  operation  of  law,  he  cited 

(c)  29  Car,  II.  c.  3.  (6)  2  B.  &  A.  1 19- 
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Tlkomas  v.  Cook  (a),  and  Phipps  v.  Sculthorpe  (b).  As  to  t835. 
the  validity  of  the  notice  to  quit.  Doe  d.  Lord  Macartney  ooe^dem. 
V.  Crick  (c),  was  an  authority,  that  a  parol  notice  to  quit,  Huddlestok 
18  sufficient;  in  Roe  d.  Dean  and  Chapter  of  Rochester  v.  Johnston. 
Pierce  (d)  it  was  held  valid,  though  given  on  behalf  of -a  cor- 
poration aggregate ;  and  in  Timmins  v.  Rowlison  {e),  it  was 
held  sufficient  to  subject  the  tenant  to  double  rent,  for  not 
quitting  under  the  statute  11  Geo.  IL,  c.  19,  s.  18.  That 
being  so,  both  parties  might  consent  to  waive  the  full 
time  of  notice,  and  substitute  a  shorter  period.  The  law  is 
not  imperative  as  to  the  time.  Till  the  statute,  21,  H. 
VIIL,  c.  15,  tenancies  from  year  to  year  in  the  present 
sense  of  the  words  were  not  known,  but  were  held  to  be 
estates  determinable  at  will.  Afterwards  it  was  settled, 
that  there  must  be  reasonable  notice  to  determine  them, 
and  half  a  year  was  fixed  on  for  that  purpose.  That  pe- 
riod was  adopted  for  the  benefit  of  both  parties,  but  privilege 
introduced  by  law  for  their  own  advantage,  may  be  re- 
nounced by  any  persons,  and  the  parties  in  this  case,  did,  as 
they  might,  actually  renounce  the  benefit.  The  notice  was 
therefore  reasonable  and  good. 

Brougham  and  Patteson  in  support  of  the  rule.  1st,  In 
this  case  there  was  no  surrender  by  operation  of  law. 
There  is  a  great  and  broad  distinction  between  it  and  the 
cases  cited  to  prove  that  proposition;  which  is,  that  in 
those  cases  (and  also  in  Stone  v.  Whiting(f)  )  an  actual 
change  of  possession  had  taken  place,  but  in  this  there  is 
no  evidence  of  such  a  fact.  To  constitute  a  surrender  by 
operation  of  law,  within  the  intent  of  the  statute  of  frauds, 
there  must  be  some  act  done  equivalent  to  a  note,  or  memo- 
randum in  writing.  The  letting  the  new  tenant  into  pos- 
session is  such  an  act  because  it  induces  a  notoriety,  and 
takes  the  case  out  of  the  mischief  of  the  statute.  Thomas  v. 

(a)  2  B  &  A.  119.         {b)  1  B.  &.  A.  50.         (c)  5  Esp.  196. 
(d)  2  Camp.  95.  (<?)  3  Bur.  1603.  (/)  2  Stark.  235. 
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1825.       Cook  "went   farther  than   any  former  case,    and   comes 
Doe  dem.    ^^i^^t  to  the  present,  but  the  occupation  of  the  premises 
HuDDLESToir  by  the  new  tenant  was  a  principal  ground  upon  which  it 
Johnston,    was  decided.     In  Phipps  v.  Sculthorpe  the  Court  proceeded 
on  the  ground,  that  the  defendant;  the  new  tenant  in  pos- 
session, was  prevented  by  estoppel  from  disputing  the  land- 
lord's title.  !Z^&097uonv.1Vt&on(a),andRoed.£arlofJ3erfte- 
ley  V.  the  Archbishop  of  York{b),  are  authorities  against  the 
plaintiff  on  this ;  and  Mollett  ▼.  Brayne  (c),  on  both  points. 
In  all  the  cases  where  an  act  done  was  construed  to  be 
a  surrender  by  operation  of  law,  it  was  determined  to  be 
so  immediately  on  the  doing  of  the  act,  and  it  cannot  be 
so  otherwise.     This  could  not  have  been  a  surrender  in 
December  or  January,  because  it  was  contrary  to  the  in- 
tention of  the   parties ;   and   when  Lady-day  came,  the 
tenant  refused  to  give  up.    Here,  therefore,  there  was  at 
most  only  an  agreement  to  surrender.    2nd,   There  was 
no  notice  to  quit  whatever.      There  may  have  been  an 
agreement  between  the  parties  to  give  up  the  premises  at 
the  end  of  the  term,  but  nothing  more  :  and  no  determina- 
tion of  the  tenancy  was  worked  by  that  agreement.     A 
parol  notice  to  quit  is  as  good  as  a  written  one,  provided 
it  be  given  according  to  the  terms  of  the  original  agreement. 
These  parties  might  have  agreed  at  the  commencement  of 
the  term  that  less  than  half  a  year's  notice  should  be  suf- 
ficient, and  then  it  would  be  so :  but  they  did  not  so  agree, 
and  therefore  the  ordinary  rule,  which  is  now  a  part  of  the 
law  of  the  land,  requiring  half  a  year's  notice,  was  a  part 
of  the  contract.    There  was  no  waiver  in  this,  more  than 
in  any  other  case  where  the  statute  of  frauds  applies ;  and 
the  docti'iue  of  waiver  applies  to  all  the  cases  which  have 
been  decided  against  a  surrender  in  law. 

Alexander,  C.  B.    It  appears  to  me,  that  the  rule 

{«)  2  Stark.  379.        (6)  6  East,  86.        (r)  2  Campb.  103. 
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<Night  to  be  made  absolute  for  entering  a  nonsuit.  In  the  ^^^^- 
firet  place,  there  does  not  seem  to  be  any  thing  in  the  case  p^  demT 
like  a  surrender  by  act  and  operation  of  law,  within  the  Uuddlestov 
particular  provision  of  the  statute.  The  only  facts  which  Johnston. 
are  alleged  to  have  that  effect,  are  some  previous  conver- 
sation between  the  tenant  and  the  agent,  and  the  attend- 
ance, and  bidding  by  the  tenant,  at  the  auction.  But  it 
would  be  an  abuse  of  language  to  say,  that  any  such  thing 
could  operate  as  a  surrender  by  operation  of  law.  Cer- 
tainly the  case  first  cited,  Thomas  v.  Cook,  goes  a  very 
great  way,  but  its  circumstances  were  very  different  from 
those  of  this  case.  There  the  tenant  had  let  the  under- 
tenant into  possession,  and  the  landlord  had  accepted  him 
as  under-tenant,  and  had  distrained  upon  him.  But  there 
is  nothing  like  that  here ;  and  therefore  to  admit,  that  not- 
withstanding the  difference,  the  consequence  should  be  the 
same  in  law,  would  be  directly  in.  the  teeth  of  the  act  of 
parliament.  During  the  discussion  of  the  second  ground, 
by  Mr.  Tindal,  I  felt  a  little  doubt  till  I  examined  what 
the  facts  of  the  case  were.  I  thought  that  if  a  notice  to 
quit  had  been  given,  in  all  respects  regular,  except  as  to 
time,  and  there  had  been  an  acceptance  of  it,  such  a  notice 
might  be  effectual  by  means  of  the  waiver.  But  on  lodc- 
ing  into  the  evidence  I  cannot  discover  any  notice  to  quit  of 
that  nature. 

Garro  w,  B.  (a).  I  am  of  the  same  opinion.  I  cannot 
think  that  the  circumstances  here  constitute  that  case 
which  was  contemplated  by  the  statute.  I  understand  a 
surrender  by  operation  of  law,  to  be  something  which  does 
not  contravene  the  provisions  of  the  statute ;  and  that  could 
not  be  predicated  of  this  surrender,  if  it  were  held  such. 
I  am  also  of  opinion,  that  this  cannot  be  considered  such  a 
notice  to  quit  as  satisfies  the  law  on  the  subject.      From 

(m)  Graham,  B.  had  left  the  Court  to  attend  at  chambers. 
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1825.       long  usage,  and  a  series  of  detenmnatioos,  legal   notice 
Doedem.    ^a^ifit  now  be  taken  to  embrace  a  duration  of  six  months, 
HuDDLBSTON  and  to  expire  at  the  expiration  of  the  term  originally 
JoBMSToii.  fixed. 

HuLLocK,  B.  I  concur:  and  I  think  that  if  this  rule 
were  not  made  absolute,  all  those  inconveniences  and  dan- 
gers against  which  the  statute  was  intended  to  guard, 
would  be  let  in.  The  object  of  the  tenant  was  to  surren- 
der: f/icM^soii  treats  his  verbal  offer  as  a  notice  to  quit; 
and  it  is  now  said  to  be  a  surrender  by  operation  of  law. 
(His  Lordship  then  reviewed,  and  distinguished  Thomas 
▼.  Cook,  Phipps  V.  Sculthorpe,  and  Stone  v.  Whiting,  from 
the  present  case ;  after  which  he  proceeded) :  There  was  no 
surrender  here  by  operation  of  law.  In  Doe  d.  Read  t. 
Ridout  (a),  the  tenant  had  assigned  the  remainder  of  his 
term  to  his  landlord,  who  was  the  defendant;  and  the 
plaintiffs,  the  assignees  of  the  tenant,  who  had  become 
bankrupt,  objected  that  there  was  no  legal  evidence  of  the 
surrender,  what  passed  being  merely  by  parol ;  and  Cham^ 
bre,  J.  inclined  to  think  the  objection  good,  and  reserved 
the  point,  but  it  never  came  before  the  Court.  Mollett  ▼. 
Brayne  is  a  much  stronger  case  than  this.  There 'the  land- 
lord  gave  the  tenant  leave  to  quit,  and  he  did  quit ;  and 
afterwards  the  landlord  brought  an  action  against  him  for 
the  rent,  as  if  the  term  still  continued,  and  it  was  held  that 
it  did.  And  the  Court  of  King's  Bench,  upon  a  motion 
for  a  new  trial,  approved  of  the  direction  at  Nisi  Prius,  and 
refused  a  rule  to  shew  cause.  The  first  point  is  therefore 
sufficiently  answered.  As  to  the  second,  if  the  argument 
advanced  on  the  part  of  the  plaintiff  were  to  prevail,  in  all 
cases  similar  to  the  present,  the  statute  of  frauds  might  be 
eluded  by  calling  the  transaction  not  an  offer  to  surrender, 
but  a  short  notice  to  quit.    If  the  parties  had  originally 

■ 

(a)  5  Taunt.  519. 
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9tgretd,  that  a  three  months'  notice  should  be  sufficient,  then       IB^* 
the  declaration  made  by  the  tenant  to  the  agent  would  have     Doedem. 
been  a  three  months'  notice,  and  that  would  operate  as  a  Huddleston 
termination  of  the  demise.    A  parol  notice  to  quit  has  been    Johnston. 
held  to  be  good  in  point  of  law ;  but  few  men  are  so  impro- 
vident as  to  give  a  parol  notice,  because  they  encounter  ike 
difficuky  of  proving  it.      But  if  this  transacticm  were  good 
as  a  notice  to  quit,  MoUttt  v.  Brayne  would  not  be  law. 

Rule  absolute. 


Exchequer  of 


Bail  in 


OiLLINGHAM   V.  WaSKETT   MtERS  (*). 

If  INAL  judgment  was  completed  in  this  cause,  on  the  ne^»^^iii>- 
23rd  of  November,  1824,  on  which  the  plaintiff  brought  a  <>»  the  statute 
writ  of  error,  to  prevent  the  issuing  of  execution  thereon,  and  3  C.I.', 
Bail  in  error  was  not  put  in :  and  Taunton,  W.  E.,  moved  5'  ^ '  *'  t'  "^ 

*  .  ,  debt  on  bond, 

upon  notice,  and  an  affidavit  of  the  plaintiff's  attorney  conditioned 
and  his  clerk,  (statipg,  that  the  writ  of  error  had  been  ^L^^J^J^" 
brought  solely  for  delay),  that  the  plaintiff  might  be  at  and  joying 
liberty  to  issue  execution  upon  her  judgment,  notwith-  j^  ^^  mean- 
standing  the  writ  of  error ;  the  defendant  having  neglected  t*™*- 
to  put  in  and  perfect  bail.     He  submitted,  that  the  case 
fell  within  the  provisions  of  the  statute,  3  Jac.  I.  c.  8, 
(made  perpetual  by  the  3  Car.  I.,  c.  4,  s.  4,)  citing  for  that 
proposition,  Desbordes  v.  Horsey  (a).  Dean  and  Chapter  of 
St.  PauTs  V.  Capell  (b),  Pitt  v.  Coney  (c).   Lord  Harry 
Scott,  Sfc.  V.  Redmond  (d),  Huddy  and  wife  v.  Gifford  (e); 
and  endeavoured  to  distinguish  it  from  Butler  v.  Brush- 
JieldCf). 

(*)  See  M'Clel.  Rep.  198,  and  568. 
(a)  2  Str.  959.  (6)  1  Ley.  117.  (c)  1  Str.  476. 

Id)  6  Mod.  38.  (e)  Ck»m.  Rep.  321.    (/)  10  East.  407. 

l2 
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1825  Graham^  B.  (*)  Unless  the  statute  had  been  constnied 

Q  *''*^^^     liberally^  some  of  the  cases,  which  have  been  cited,  could 

V.         not  be  supported.      But  the  Court  will  not  go  beyond  the 

^^*'-  authority  of  those  cases.  The  simple  question  is,  is  this  a 
bond  for  the  payment  of  money  only  f  In  common  under- 
standing it  is  quite  different.  It  is  a  bond  to  replace  stock. 
There  is  no  specific  sum  of  money,  no  liquidated  demand  to 
be  paid.  A  bond  to  replace  stock,  is  in  the  nature  of  a 
bond  for  performance  of  covenants,  and  that  is  clearly  not 
within  the  statute. 

Oarbow,  B.  I  cannot  consider  this  as  a  bond  condi- 
tioned for  the  payment  of  money.  Can  any  body  by 
looking  at  the  condition,  tell  what  money  is  due  on  it?  It 
is  possible  that  the  obUgor  might  be  possessed  of  stock  of 
his  own,  in  which  case  he  might  transfer  a  sufficient  portion 
of  it,  without  purchasing  any ;  so  that  money  is  not  even 
a  necessary  mtdium  of  fulfiUing  the  condition. 

HuLLocK,  B.  said,  that  the  previous  proceedings  on 
the  bond  shewed  that  it  was  not  a  bond  for  payment  of 
money ;  and  that  this  case  was  distinguishable  fi'om  all  the 
cases  cited. 


Rule  refused  (f). 


(*)  The  Chief  Baron  was  sitting  in  Equity, 
(t)  See  GiUing  ▼.  Baktry  2  Bulst  53. 


,-'* 
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Exchequer  of 
Pleas, 
SalMON'8   Bail.  Friday^FehA. 

On  motion  to  justify  these  bail  by  affidavit,  the  Master    .  Tl^e  affida- 

,  ...  vit  of  Justin- 

declined  to  receive  the  affidavits,  as  being  irregular ;  that  cation  of 
of  caption  having  been  made  before  the  commissioner  who  ^^**2?7  ^ ' 
took  the  recognizance,  and  that  of  justification,  before  a  taken  before 
commissioner  for  taking  affidavits.  ^^^ 

and  the  afB- 

Jervis,  T.  mentioned  the  objection  to  the  full  Court,  with  fion  before  a 
a  view  to  ascertain  the  rule  of  practice.     The  Master  was  commsiioner 

.  .        fir  taking 

referred  to  by  the  Court,  and  certified,  that  by  the  practice,  affidavits  (or 
the  affidavit  of  justification  ought  to  be  taken  before  the  ^homJbe bail 
bail  commissioner,  and  the  affidavit  of  caption  before  a  shall  be 
commissioner  for  taking  affidavits  (*).     The  objection  was  '^ 

accordingly  allowed,  but  time  was  given  till  the  following 
Wednesday,  the  defendant's  residence  being  at  St.  Law- 
rence, in  Essex. 

(*)  By  one  of  the  orders  made  on  the  4  and  5  W.  and  M.,  c.  10,  for 
taking  special  bail  in  the  country,  it  is  directed,  ''  that  the  affidavit  for 
''the  due  taking  of  every  such  bail,  shall  be  made  either  before  some 
^  Baron  of  the  Exchequer,  to  whom  the  bail  shall  be  transmitted,  or  before 
*^  some  person  who  shall  have  power  to  take  affidavits  in  matters  and  causes 
**  depending  in  the  said  Court.^'    See  1  Mann.  Pr.  105,  111. 
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IN  THE  EXCHEQUER  CHAMBER. 


(Before  the  whole  Comri.) 


Between  John    Milford  the  elder,  and  John  Mil- 
FOSD  the  younger,  Pkintiffsy 

And 
Samuel  Frederick  Milford,  John    Pater- 
noster, and  others.  Defendants. 

And  between  the  said  John  Paternoster, 


•  '    *  'mm 


And 
The  said  John  Milford  the  dder,  and  John  Mil- 
FehrmaryML  FORD  the  yoonger.  Defendants. 

Jpcbntory  7tk» 

Serenl  X  HIS  was  a  petition  for  leave  to  present  a  petition  for  a 

^^^^  re-hearing.    By  indenture,  dated  the  5th  of  December, 

putnenlup  1806,  the  defendant,   Samuel  F.  Milford,  the  plaintiff, 

ren,  in  De-  John  Milford  the  elder,  the  defendant,  John  Paternoster, 

cember, 

1806,  on  the  terms,  inter  alia,  that  one  partner  should  have  the  management  of  the 
bnsinessy  and  accounts,  and  that  three  of  tne  partners  should  have  no  votes,  or  voices,  in 
the  general  afiairs,  but  should  be  bound  by  the  acts  of  the  majority  of  the  other  partners. 
One  of  tkote  other  oartners,  was  also  partner  in  a  bank,  with  which  the  firm  kept 
an  account.  On  tne  dissolution  of  the  first  firm  in  1820,  a  bill  was  filed  against  the 
partners,  or  their  representatives,  by  the  bankers,  for  an  account,  and  payment  of  a  large 
Dahmce  claim^to  oe  due  to  them;  charging  several  stated  accounts,  alleged  to  have 
been  delivered,  and  approved  of.  One  of  &e  defendants,  (being  one  of  the  partners 
excluded  firom  the  management)  by  his  answer  disputed  the  account,  and  ^y  a  cross-bill 
alleged,  that  the  superintending  partners  had,  by  misconduct  and  neglect,  sufiered  the 
acting  partner  to  emoezzle  the  partnership  property :  that  if  any  balance  were  due  to  the 
bankers,  it  had  arisen  through  such  misconduct,  and  that  the  superintending  partners, 
including  the  partner  in  the  bank,  ought  to  bear  the  loss.  By  the  decree,  dismissing  the 
cross  bill,  it  was  referred  to  the  Master,  to  take  the  amount,  with  liberty  to  state  special 
circumstanees.  The  Master  declined  under  this  direction,  to  take  the  account  on  the 
footing  of  a  stated  account,  and  the  defendant  insisted  on  ihe  account  being  taken  and 
vouched,  item  by  item,  on  which  the  plaintiffii  presented  their  petition  for  a  re-heiring. 
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and  the  several  other  defendants  in  the  first  suit^  or  persons       ^825. 
of  whom  they  had  respectively  been  the  representatives,    Milford 
agreed  to  become  partners  in  the  business  of  wool  manu-         v. 
facturers,  under  the  style  or  firm  of  Heathjield  and  Co.,  on  and  others! 
the  terms  and  conditions  therein  mentioned.    And  it  was 
stipulated,  inter  alia,  that  Joseph  Armitage,  deceeised,  one 
of  the  partners,  should  have  the  entire  management  of  the 
business,  and  accounts :  and  to  prevent  the  inconvenience 
resulting   from   too  many   parties  interposing,   that  the 
three  last  of  the  parties  to  the  said  indenture,  (of  whom 
Paternoster  was  one)  should  have  no  votes  or  voices  in  the 
general  afiiadrs  of  the  said  partnership  concern :  but  should 
be  bound  by  the  acts  of  the  majority  of  the  other  parties. 

Prior  to,  and  at  the  time  of  the  formation  of  the  partner- 
ship, and  during  its  continuance,  the  plaintiffs,  John  Mil- 
ford  the  elder,  and  John  Milford  the  younger,  carried  on 
business  in  partnership  as  bankers,  at  Exeter,  under  the 
firm  of  Milford,  Nation,  and  Co ;  and  afterwards  of  Mil- 
ford and  Co.  only.  And  the  partnership  of  Heaihfield 
and  Co.,  from  the  commencement  of  their  business,  kept 
an  account  with  that  bank. 

On  the  determination  of  the  partnership  of  Heathjield, 
and  Co.  in  1820,  the  plaintiffs  filed  their  bill,  stating,  (inter 
alia)  that  on  the  30th  of  September,  1820,  there  was  due 
firom  the  firm  of  Heathfield  and  Co.,  to  the  said  plaintiffs, 
9S  such  bankers,  10665/.  V3s.  4d.;  charging,  amongst  other 
things,  that  divers  accounts  of  the  said  firm  of  Milford 
and  Co.,  containing  statements,  rests,  and  balances,  from 
time  to  time  made  and  struck,  concerning  so  much  of  the 
said  debt  of  10665/.  13^.  4d.,  as  for  the  time  being,  had 

which  was  refused,  the  petition  not  having  been  presented  within  six  months  after  the 
decree  pronounced;  the  Court,  however,  expressing  a  strong  opinion,  that  no  other  decree 
could,  according  to  the  pleadings,  have  been  made. 

The  direction  to  the  Master,  not  to  disturb  settled  accounts,  applies  only  to  mutual 
accounts  between  the  parties,  by  which  they  would  be  bound ;  ana  is  a  special  direc- 
tion ;  but  the  direction  to  report  special  circumstances  is  one  of  course,  and  very  often 
iotioduced  without  any  object. 
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1825.  accrued  due  to  them,  were,  from  time  to  time,  in  the  several 
]^\i^^j,  years, between  the  years  1 806  and  1816,  delivered  by  the  said 
V-  ilff^orcf  and  Co.  to  the  said  Hie^A/if/itf  and  Co.,  and  had  been 
and  others,  by  them  admitted  and  approved  of: — and  praying  that  the 
said  JoJm  Paternoster,  and  the  said  other  defendants,  or  such 
of  them  as  were  or  might  be  liable  in  that  behalf,  might 
be  compelled  to  pay  the  said  debt  of  10665/.  13^.  4d.,  toge- 
ther with  lawful  interest,  except  the  share  of  the  plaintiff, 
John  Milford,  the  elder,  which  the  plaintiffs  agreed  to  de- 
duct and  allow.  The  defendant.  Paternoster,  by  his  an- 
swer, admitted  the  accounts  to  have  been  rendered,  but 
denied,  that  he  joined  in  the  acquiescence  and  approval 
thereof,  or  that  he  knew  the  items  and  particulars  of  such 
accounts.  And  he  afterwards  exhibited  his  cross-bill, 
charging,  that  the  partnership  business  was  carried  on 
under  the  immediate  direction  of  Jo5ep A  Armitage,  and  of 
Samuel  Frederick  Milford,  John  Milford,  the  elder,  Joseph 
Powell,  and  Richard  Heathfield,  and  that  the  four  last 
mentioned  persons  undertook,  and  pretended  duly  to  super- 
intend the  said  business;  but  neglected  their  duty,  and 
never,  until  1815,  investigated  the  accounts  which  were  kept 
by  the  ^A  Joseph  Armitage : — that  from  an  apprehension  of 
an  investigation,  the  said  Joseph  Armitage  destroyed  him- 
self in  the  year  1815,  when  it  was  discovered,  from  the 
books  of  accounts  kept  by  him,  that  he  had  defrauded  the 
said  partnership  of  monies,  amounting  to  7000/.,  and  up- 
wards, which  would  not  have  been  the  case,  if  his  accounts 
had  been  duly  investigated.  And  he  insisted,  that  the  said 
other  parties  were  alone  answerable  for  such  loss,  and  that 
the  said  alleged  debt  to  Milford  and  Co.,  had  arisen  from 
such  neglect ;  and  contended  that  he  was  not  liable  to  pay 
any  part  thereof. 

By  the  decree,  made  on  the  hearing  of  both  causes,  dated 
the  5th  June,  1823,  it  was  referred  to  the  Master,  to  take 
an  account  of  all  dealings  and  transactions  between  the 
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two  firms,  and  he  was  to  be  at  liberty  to  state  all  special  cir-       1825. 
cumstances.    And  the  cross-bill  was  dismissed  with  costs,    milford 

The  plaintiffs  in  the  first  mentioned  cause  carried  in  a  ^* 
state  of  facts  before  the  Master,  concerning  the  account  and  others. 
between  the  two  firms/on  the  foundation  of  a  written  memo- 
randum or  acknowledgment,  dated  the  14th  of  Novem* 
ber,  1816,  and  signed  "  Heatkjield  and  Co."  by  which  the 
latter  firm  acknowledged  the  balance  of  their  account  with 
the  bank,  to  be  19000/.  and  upwards,  on  the  30th  of  Sep- 
tember, 1816.  The  plaintiffs  also  produced  similar  ac^ 
knowledgments  of  other  balances,  at  other  periods,  and  the 
^pass  books  of  the  firm  which  were  regularly  balanced.  The 
defendant  objected  to  this  evidence,  and  insisted  on  the 
accounts  being  regularly  stated  from  the  commencement, 
and  on  every  item  being  duly  substantiated ;  and  the  Master 
sustained  this  objection.  The  plaintiffs  thereupon;  in 
February,  1824,  applied  to  the  Court,  by  motion,  that  the 
Master  might  adopt  any  settled  account  which  he  might 
find  to  have  been  stated  between  the  parties.  This  motion 
was  refused,  the  Court  considering  that  it  could  not  make 
such  an  order  without  a  re-hearing  of  the  cause. 

The  present  petition  was  accordingly  presented. 

Martin,  H.  and  Milford,  for  the  petitioners.  The  only 
objection  that  can  be  made  to  a  re-hearing  is,  that  the 
petition  was  not  presented  within  six  months  after  the 
decree.  A  rule  of  Court  to  that  effect  is  stated  in  the 
report  of  Drake  v.  Hopkins  (a).  Rules  of  Court  are,  how- 
ever, made  for  the  benefit  of  the  suitor,  and  may  be  dis- 
pensed with  at  discretion.  Otherwise  an  invariable  rule 
may  sometimes  work  great  injustice.  Suppose  six  or  seven 
months  to  have  elapsed  between  the  pronouncing  of  the 
decree,  and  the  passing  and  entering  of  it,  and  immediately  ^ 
afterwards  an  error  is  discovered;  can  it  then  be  too  late  to 

(a)  Bunb.  309.  2  £q.  Cas.  Ab.  492. 
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1825.      apply  to  the  Court?    In  this  case  we  apjdied  for  a  re- 
]^^i^^^  hearing,  within  six  weeks  after  the  decree  was  passed. 
«•         Notwithstanding  the  general  order,  many  applications  for 
and  othen.   &  re-hearing  have  been  granted  without  any  special  circum- 
stances.     Gratwicke  v.  Uttermare  (a)  was  one  instance. 
The  ^circumstances  of  the  present  case  would  fiilly  justify 
die  Court  in  depaitii^  bom  the  general  rule.    Any  delay 
which  has  arisen  in  this  cause,  was  occasioned  by  the  con- 
duct of  the  defendant  in  the  Master's  office,  and  the  petition 
was  presented  within  a  few  days  after  the  Master  had 
disallowed  the  state  of  facts. 

Knight,  for  all  the  defendants,  except  Paiemaster,  and 
in  support  of  the  petition.  This  case,  though  not  simi- 
lar in  circumstances,  is  precisely  in  point  with  Gratwicke 
T.  Uttermare.  According,  to  a  manuscript  note  of  that 
case,  in  the  hand-writing  of  Mr.  Martin,  one  of  the  clerks 
in  Court  at  that  period,  the  defendant  moved  for  a  re- 
hearing, the  plaintiff  objected  that  six  months  had  elapsed 
since  the  decree ;  the  defendant  said  he  did  not  object  to 
the  decree,  but  to  the  proceedings  in  the  Master's  office, 
which  were  within  six  months,  the  Deputy  Remembrancer 
refusing  to  take  mutual  accounts.  The  Court  ordered  a  re- 
hearing, and  decreed  mutual  accounts.  So  here,  we  do  not 
complain  of  the  decree,  but  of  the  proceedings  in  itfae  Master's 

(a)  BiU  by  Mildred  Gratwicke,  administratrix  of  Christopher  Grat^ 
wicke,  for  arrears  of  tithes  due  to  the  said  Christopher  Gratwicke,  at 
his  decease.  The  defendant  insisted  that  mutual  accounts  auboisted 
between  him  and  the  intestate,  and  that  on  such  accounts,  a  balance  was 
due  to  him.  By  the  decree,  19th  of  June,  1738,  it  was  referred  to  the 
Deputy  Remembrancer  to  take  an  account  of  ue  tithes  demanded  by 
the  bill ;  making  to  the  defendant  all  just  allowances.  The  Deputy  Re- 
membrancer declined  to  take  the  account  of  the  money  alleged  by  the 
defendant  to  be  due  to  him,  conceiving  that  he  was  not  authorized  to  do 
so  by  the  direction  to  make  just  allowances.  The  defendant  petitioned 
for  are-hearing,  which,  on  the  21st  July,  1739,  was  ordered,  on  the  de- 
fendant's depositing  10/.  to  abide  the  result :  and,  ultimately,  mutual 
accounts  were  decreed.  See  Eagle  and  Younge's  Tithe  Cases,  vol.  ii. 
page  81. 
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office.    In  the  Court  of  Chancery  there  is  no  rule  which       i^^^- 
bars  a  re-hearing,  but  only  an  inrolment  of  the  decree.  Milfow> 

V, 

Jervis  and  Koe  for  the  defendant  Paternoster.  Grot'  and  ocfaen. 
wicke  T.  Uttermare  has  no  application ;  in  that  case  the 
defendant  did  not  seek  to  alter  the  decree.  In  JohnMon  v. 
Mackaneu  there  was  an  error  in  the  decree;  on  applica- 
tion for  a  re-hearing,  it  was  objected  that  six  months  had 
elapsed,  and  the  late  Chief  Baron,  with  great  reluctance, 
refused  the  application,  and  the  case  afterwards  was  taken 
to  the  House  of  Lords.  There  is  no  other  instance,  except 
in  Russell  v.  BM8sell{a),  and  Bowyer  t.  Bright  {b),  of  an 
attempt  to  depart  from  this  general  rule ;  and  in  both  these 
cases  the  attempt  failed. 

Martin,  in  reply,  contended  that  this  case  was  clearly 
distinguishable  from  Russell  v.  Russell  and  Bowyer  v. 
Bright;  very  great  delay  having  occurred  in  those  cases. 

^  Alexander,  C.  B.  These  general  rules,  if  treated 
lightly,  become  Uttle  better  than  mere  waste  paper.  No- 
thing can  more  conduce  to  the  beneficial  administration  of 
justice,  than  a  strict  adherence  to  the  general  rules  laid 
down  by  the  Court.  It  ensures  a  dispatch  of  business ; 
and  men  know  with  certainty  on  what  to  depend ;  and  it  is, 
therefore,  of  the  utmost  consequence  that  these  rules  should 
not  be  departed  from  on  every  slight  occasion.  If,  indeed, 
a  case  were  shewn  in  which  from  a  mere  slip,  justice  had 
not  been  done,  through  the  oversight  of  the  party,  and  to 
rectify  which  an  application  was  made  immediately  on  the 
discovery  of  the  mistake,  I  am  not  prepared  to  say,  thaf  in 
such  a  case,  the  rule  ought  not  to  be  relaxed.  But  if  this 
cause  were  now  before  me  for  hearing,  I  think  I  should  not 
be  at  all  disposed  to  grant  what  is  sought  by  this  petition. 

(a)  In  Scacc.  1780.    See  M'Clel.  494. 
(6)  M'Oel.  483. 
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1825.  If  the  desired  object  were  merely  to  introduce  into  the 
.  ^^^^^^  decree  the  ordinary  direction  to  the  Master,  if  he  shall  find 
V.  any  settled  accounts  not  to  disturb  them,  but  with  liberty  for 
and  others.  ^^  other  party  to  surcharge  and  falsify,  as  I  at  first  under- 
stood it,  the  case  would  have  been  very  different  firom  what 
it  really  is.  But  Buch  a  direction  applies  only  to  accounts 
stated  between  the  parties,  and  by  which  the  parties  would 
be  bound,  and  that  does  not  appear  to  be  the  case  with  re- 
spect to  the  accounts  in  question.  By  the  articles.  Paternos- 
ter was  not  entitled  to  interfere  in  the  general  management 
of  the  business ;  but  even  if  he  had  been  so  entitled,  he  might 
notwithstanding  have  contracted  to  be  bound  by  the  acts 
of  the  other  partners ;  if  he  had  done  so,  and  these  accounts 
had  been  correct  accounts,  they  might  have  been  very 
properly  produced  against  him.  But  here  it  is  agreed  on 
all  hands,  that  these  accounts  are  erroneous,  and  were  pre- 
pared  with  a  fraudulent  intention  by  a  person  who,  when 
such  fraud  was  discovered,  was  induced  to  put  an  end  to 
his  existence.  This,  therefore,  according  to  the  admitted 
facts,  is  not  even  primd  facie  evidence  against  him.  It 
appears  to  me,  therefore,  that  the  late  Lord  Chief  Baron 
must  have  advisedly  come  to  the  conclusion,  that  the  direc- 
tion now  sought  ought  not  to  be  introduced  into  the  decree, 
'but  that  the  Master  should  be  left  to  follow  his  own  discre- 
tion. It  appears,  that  on  the  parties  going  into  the  Mas- 
ter's office,  the  inquiry  is  protracted  to  great  length,  by  the 
pertinacity  of  the  one  party  insisting  on  strict  evidence  of 
every  item  in  the  accounts,  and  by  calling  for  vouchers, 
&c.  Whether  the  Court  will  relieve  the  parties  from  this, 
by  an  interlocutory  order,  it  is  not  for  me  now  to  determine. 
I  iinil  not  say  that  there  have  been,  but  I  think  I  remember 
such  applications.  What  was  meant  by  the  direction  to 
the  Master  to  report  special  circumstances,  is  not  very 
clear,  but  it  certainly  could  not  refer  to  settled  accounts; 
for  otherwise,  after  taking  the  account  in  the  first  instance, 
it  would  be  necessary  to  take  it  over  again  with  reference 
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to  stated  accounts.  The  late  Chief  Baron  therefore  did 
right  in  not  imposing  on  the  parties  the  necessity  of  taking 
the  account^  according  to  two  different  constructions.  The 
direction  for  the  Master  to  report  special  circumstances,  is 
yery  often  introduced  as  a  matter  of  course,  and  without  any 
particular  reason.  Upon  the  whole,  it  appears  to  me,  that 
the  late  Chief  Baron  did  not  intend  that  these  accounts 
should  be  treated  as  settled  accounts,  and  if  I  were  now 
to  pronounce  the  decree,  I  should  not  be  prepared  to  consi- 
der them  as  such.  The  prayer  of  the  petition  must 
be  refused. 


1825. 


MiLFO&D 

V, 
MiLFOKD 

and  others. 


Graham,  B.  It  is  impossible  not  to  feel' the  perfect 
propriety  and  good  sense  of  the  rule;  and  it  is  quite 
clear,  that  it  has  been  abided  by,  particularly  in  the  late 
case,  which  was  one  of  peculiar  hardship  (a).  But,  not- 
withstanding, if  circumstances  should  arise,  which  should 
seem  to  require  it,  I,  for  one,  should  be  disposed  to  lis- 
ten to  a  case  which  might  properjy  form  an  exception 
to  the  rule.  At  first,  this  appears  to  be  an  application 
to  correct  a  mere  oversight  in  the  decree;  but  I  am 
perfecdy  clear  in  my  own  opinion,  both  from  the  argu- 
ment  of  this  day,  and  from  what  took  place  at  the  hearing, 
not  only  that  the  matters  now  discussed  were  mentioned 
before  the  late  Lord  Chief  Baron,  but  that  his  excellent 
mind  was  exercised  upon  the  very  question.  It  will  be  in 
the  recollection  of  counsel,  that  the  answer  of  Milford  was 
read  to  shew,  that  it  was  absolutely  necessary  for  the  indem- 
nification of  the  several  parties  concerned,  that  these  ac- 
counts should  be  immediately  investigated.  It  has  been 
said,  that  no  relief  was  given  on  the  cross-bill,  but  I  •am 
persuaded,  that  the  late  Lord  Chief  Baron,  by  the  decree, 
meant  to  advert  to  the  equity  relied  on  by  the  cross-bill :  for 
it  is  quite  impossible  that  it  could  have  escaped  his  diligent 


(a)  Bowyer  v.  Bright,  M<Clel.  483. 


158  CASES  IN  THE  EXCHEQUER, 

1825.  ,  mid  attentive  observation.  Then  it  has  been  urged,  that  a 
BftiLFORD  direction  is  given  in  the  decree,  for  the  Master  to  report 
_  *'  special  circumstances,  and  it  has  been  attempted  to  be  con- 
and  othen.  tended,  that  under  this  direction,  the  Master  was  intended 
to  take  notice  of  settled  accounts.  Every  person  virho  prac^ 
tiaes,  must  know,  that  the  direction  given  with  respect 
to  stated  accounts,  is  always  a  specific  direction ;  whilst  the 
direction  to  report  special  circumstances^  is  one  quite  a  mat- 
ter of  course,  and  very  often  given  without  any  jiarticular 
object.  To  state  special  circumstances,  is  for  the  informa- 
tion of  the  Court;  in  the  other  case,  the  Master  acts  fyt 
himself.  It  is  evident,  that  these  accounts  were  blended 
and  mixed  together  from  the  year  1806,  all  parties  placing 
implicit  confidence  in  Amdtage,  who  was  the  man  of  busi- 
ness, and  entrusted  with  the  management  of  the  partnership 
affidrs,  and  who,  it  is  admitted,  fabricated  acooimts  to 
conceal  the  frauds  committed  by  him,  and  on  the  footing 
o£  which  accounts,  the  accounts  now  sought  to  be  treated  as 
stated  accounts  proceed.  All  the  parties  were  in  enat, 
down  to  the  time  that  this  unfortunate  man  put  an  end  to 
his  existence.  It  appears  to  me,  that  there  is  no  way  of 
attaining  the  justice  of  the  case,  but  by  looking  into  the 
advances  made  from  time  to  time.  And  I  think  this  is 
not  a  case  which  should  be  excepted  out  of  the  operation  (^ 
that  general  and  salutary  rule  of  the  Court.  If  all  the  cir- 
cumstances of  the  case  had  been  properly  stated,  the  Court 
might  perhaps  have  found  some  remedy ;  but  I,  for  one, 
think  that  the  rehef  sought  by  this  petition  cannot  be 
granted. 

Oarrow,  B.  It  must  be  in  the  recollection  of  those 
present,  that,  on  a  very  late  occasion  (a),  I  expressed  my 
opinion,  not  only  on  the  policy,  but  on  the  absolute  neces- 
sity of  the  Court's  adhering  to  the  rules  promulgated  by  it. 

(«)  Bowyer  v.  Bright. 
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And,  in  the  present  case,  I  think  the  general  rule  of  the      1825. 
Court  ought  not  to  be  departed  from,  on  the  grounds    ^J^^ 
which  have  been  already  stated  by  the  Lord  Chief  Banm.  «. 

MlLFORD 

and  others. 

HuLLOCK,  B.  I  found  my  opinion  on  the  principle 
stated  by  my  brother  Garrow.  What  the  Court  will  do 
on  a  proper  case,  is  not  now  the  question :  but,  I  must  say, 
it  is  a  most  dangerous  proceeding,  to  depart  from  a  general 
rule ;  for,  if  once  the  Court  is  induced,  on  the  ground  oi 
special  circumstances,  to  rescind  the  rule,  pro  tempore,  thert 
will  be  no  case  in  which  some  special  circumstances  will  not 
be  discovered  to  ground  an  application  to  the  Court  to  sus- 
pend the  rule.  I  thought,  as  the  Lord  Chief  Baron  did  in 
the  first  instance,  with  respect  to  these  accounts ;  for,  if 
a  person  binds  himself  to  abide  by  the  adjustment  by  ano- 
ther person  of  accounts,  it  is  clear  he  will  be  bound  as 
against  third  persons :  that,  however,  is  not  the  present 
case.  It  appears,  that  Armitage,  who  was  the  person 
entrusted  with  the  accounts,  from  time  to  time  brings  in  a 
balance  sheet,  containing  an  account  of  receipts  and 
pajrments.  Now,  what  is  done  by  the  parties  whose  duty 
it  was  to  examine  and  adjust  these  accounts?  They 
merely  sign  them,  not  only  without  an  examination  of  them, 
'and  of  the  necessary  vouchers  in  Support  of  them,  but 
probably  without  having  even  read  the  accounts.  No  per- 
son could  possibly  be  bound  or  precluded  by  such  an  ad- 
justment. Without  entering  into  the  special  circimistances 
of  the  case,  I  think  the  petition  must  be  dismissed. 

Petition  dismissed  with  costs. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Before  the  whole  Court.) 

1825.       The  Attorney   General  v.  Alexander  Davison, 
Fthmary  7th.  Esq.,  et  i  contrL 

ofMurliwn^t  ^^  Michaelmas  Term,  1811,  an  informatioa  was  filed  by 
commission-  His  Majesty's  Attorney  General  against  the  defendant, 
pointed  to^    -rlfcxaiwfer  Davison,  esquire,  in  relation  to  certain  con- 

mvestigate     tracts  between  him  and  General  De  Lancey,  barrack  mas- 
certain  public 
accounts,  and  ^  general,  for    the    supply   of  stores  for  -  the  barrack 

rectedtot^"  department,  between  the  years  1796  and  1804;  ailing  a 
a  prescribed  considerable  balance  to  be  due  from  the  defendant;  calling 
^'aSo.    fo'^  ^is  accounts,  and  seeking  to  charge  him  with  interest 

rized  to  sum-  on  money,  stated  to  have  been  advanced  to  him  pema- 
mon  witness-  .i  .    \  •'i*i*ii*  i 

es  and  to  ex-  Purely,  or  to  have  remained  m  his  hands  improperly.    - 

amine  them        The  defendant  put  in  an  answer  to  the  information,  by 

on  oath,  and 

persons  giy-  which  he  claimed  a  balance  of  17000/.  and  upwards,  to  be 
ing&lsetes-  ^ue  to  him.     And  in  Trinity  Term,  1812,  filed  his  biU 

timonywere  .  .  . 

subjected  to  against  the  Attorney  General,  praying  (among  other  things) 
for  ^riury^  that  he  might  be  allowed  in  his  account,  several  sums  of 
The  commis-  money  therein  mentioned,  and  which  were  thereby  alleged 
aminedwit-    ^  ^^^^  ''^^  improperly  surcharged  and  disallowed  by  the 

nessA,  and  commissioners  of  barrack-accounts,  appointed  by  the  act 
took  down  .     .  , 

their  deposi-  47  Geo.  III.,  s.  3,  c.  1,  and  claiming  a  balance  to  be  due  to 

?jr  'a  7'*"  h™  on  such  accounts, 
mg,  and  after- 
wards com-        Both  causes  came  on  for  hearing  on  the  19th  of  May, 

efl^^f  them  1^24,  when  they  were  referred,  by  consent,  to  the  award  of 

to  the  party 

sought  to  be  affected  by  the  proceedings,  but  who  had  no  opportunity  of  being  present 
at  the  examination,  or  of  cross-examining  the  witnesses.  On  a  subsequent  reference 
to  arbitration  of  these  accounts,  the  Court  held,  that  the  arbitrators  could  not  receive 
as  evidence,  the  depositions  taken  before  the  commissioners. 

In  order  to  render  depositions  taken  under  any  judicial  proceedings  evidence  against 
a  party,  he  must  have  had  an  opportunity  to  be  present  at  the  examination,  and  to 
cross-examine  the  witnesses. 

Arbitrators  are  bound  by  those  rules  of  evidence  which  govern  the  Courts  of  law. 
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the  commissioners  for  auditing  the  public  accounts,  whose 
award  was  to  be  final,  and  subject  to  no  appeal.  The  order 
of  reference,  beside  various  other  regulations  and  direc- 
tions, provided,  that  the  arbitrators  should  be  at  Uberty 
to  apply  to  the  Court  for  directions  on  any  points  that 
might  arise  pending  the  reference,  as  they  might  think 
necessary ;  and  either  party  was  to  be  at  Uberty  to  read 
before  the  arbitrators  the  depositions  of  any  witness  ex-* 
amined  in  the  said  causes,  or  either  of  them,  if  the  said 
arbitrators  should  think  proper  to  receive  the  same  as 
evidence. 

The  commissioners  for  auditing  the  public  accounts  pro- 
ceeded in  the  reference,  but  a  question  arising  as  to  the 
admissibility  of  certain  evidence,  proposed  to  be  read  he((W 
them,  they,  in  pursuance  of  the  provision  contained  in  the 
order,  stated  the  point  in  the  shape  of  a  certificate,  or  case 
for  the  opinion  of  the  Court. 

By  this  certificate,  dated  20th  January,  1825,  the  com- 
missioners stated,  that  they  had  examined  mtnesses,  some 
of  whom  had  been  before  examined  before  the  commis- 
sioners of  barrack-accounts,  in  the  manner  thereinafter  de^ 
scribed,  in  support  of  certain  disallowances  made  by  the 
commissioners,  which  were  objected  to  by  Mr.  Davisou, 
and  formed  part  of  the  subject  matter  of  the  suit  instituted 
by  him  against  the  Attorney  General ;  that,  in  the  course 
of  the  reference,  it  had  been  proposed,  on  the  part  of  the 
Attorney  General,  to  read,  in  support  of  the  disallowances 
made  by  the  commissioners  of  barrack-accounts,  cert^n 
depositions  of  witnesses,  examined  by  the  said  commis- 
sioners, under  the  provisions  of  the  statute  47  Geo.  III.,  by 
which  they  were  authorized  to  send  for  books,  papers,  8cc., 
and  to  summon,  and  examine  upon  oath,  all  persons  whom 
they  should  find  occasion  to  call  before  them,  touching  all 
matters  necessary  for  the  execution  of  the  trusts  reposed  in 
them  by  the  statute ;  and  which  statute  rendered  persoos 
giving  false  evidence  befi^re  thmn,  liable  to  the  pf^nalties  of 


1825. 


Attormst' 
General. 

v. 

DAVISOli, 
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1835.       p0ijury.    That  thecounsel  for  Mr.  Damson  objected  to  the 
AiTOBKET    i^oculingof  such  depositions,  on  the  ground  of  their  not  be- 
Obn  EJtAL    ing  evidence :  that,  upon  enquiry  into  the  mode  of  taking 
Davison,    these  depositions,  and  into  the  course  of  proceeding  adopted 
by  the  barrack  commissioners,  with  regard  to  the  exami- 
nation of  'mtnesses,  they  (the  auditors  of  the  public  ac- 
oounts)  understood  it  to  have  been  their  practice  to  call 
before  them  such  persons  as  they  judged  most  likely  to 
afford  useful  information  upon  subjects  connected  with 
Mr.  Damson* s  accounts,  and  especially  with  regard  to  the 
market  prices  of  different  kinds  of  articles  furnished  by 
him  for  the  service  of  the  barracks,  which  were  included  in 
his  accounts :  that  the  parties  thus  summoned  attended  at 
the  office  of  the  commis8i<mers,  and  were  examined  by  them 
upon  oath,  the  questions  and  answers  being  carefully  taken 
down  at  the  time,  and  the  examination  in  each  case  being 
signed  by  the  witness,  and  also  by  the  ^commissioners : 
diat  no  opportunity  of  being  present  at  these  examinations 
was  allowed  to  Mr.  Damson  or  his  agents,  nor  were  the 
depositions  subsequently  communicated  to  him  or  them; 
but  the  commissioners,  after  having  examined  various  wit- 
nesses on  the  subject  of  the  market  prices,  made  a  written 
communication  to  Mr.  Damson,  dated  6th  June,  1810,  re- 
ftnring  to  the  prices  he  had  charged  for  certain  articles  in 
his  accounts,  and  acquainting  him,  that  they  had  ascer- 
tained, by  the  evidence  of  competent  witnesses,  that  the 
market  prices  of  those  articles,  at  the  periods  in  question, 
were  at  certain  rates,  therein  mentioned,  which  were  lower 
tiian  the  rates  charged  by  him,  and  that  no  high»  prices 
than  those  so  specified  could  be  allowed  to  him  in  his  ao- 
oounts :  that  to  this  communication  of  the  commissioners^ 
Mr.  Davison  returned  a  written  answer,  dated  18th  June, 
1810,  in  which  he  entered  into  no  details  respecting  prices, 
but  protested  gena'ally  against  the  course  taken  by  die 
commissioners,  insisting,  that  as  the  patterns  and  prices  of 
the  articles  were  submitted  at  the  time  to  the  barrack-office. 
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aiid  approved  by  that  department,  he  was  entitled,  by  the  ^825. 
terms  of  his  engagement,  to  charge  government  at  those  attorket 
rates,  and  that  the  fairness  or  reasonableness  of  the  prices  General 
was  no  longer  open  to  enquiry  or  investigation. — ^That  it  Davisov. 
did  not  appear  that  Mr.  Davison,  either  by  that  answer, 
Gt  on  any  other  occasion,  sp^ifically  objected'  to  the 
course  pursued  by  the  commissioners  with  regard  to  the 
examination  of  witnesses,  or  made  any  application  to  them 
(6^  inspection  or  copies  of  the  depositions. — ^That  subse- 
quently to  those  proceedings,  the  commissioners  of  barrack- 
accounts,  taking  into  consideration  Mr.  Davison's  answer, 
and  tlie  depositions  of  the  witnesses,  made  various  dis- 
allowances in  the  accounts,  amounting  to  conis^derable 
sums,  and  it  appeared  that  many  of  the  disallowances  were 
wholly,  or  in  part,  founded  upon  such  depositions. — ^The 
auditors  of  the  public  accounts,  then  referring  to  the  terms 
of  the  order  of  reference,  requested  the  direction  of  the 
Court,  whether,  imder  the  circumstances,  the-  depositions 
taken  by  the  commissioiiers  of  barrack-^accounts,  in  the 
manner  before  described,  ought  to  be  excluded  altogether 
from  their  consideration,  or  whether  the  same  might  be 
permitted  to  be  read,  saving  all  just  exceptions,  and  subject 
to  any  observation  which,  on  the  part  of  Mr.  Davison,  might 
be  ofiered  thereon. 

The  question  raised  by  this  certificate  stood  for  argu- 
ment this  day. 

Fonblanque  and  Hasletoood  for  the  defendant  in  the  first 
cause,  and  plaintiff  in  the  second,  and  for  the  rejection  of 
the  evidence  (a).  The  question  is,  whether  evidence  taken 
l^  one  party,  in  the  absence  of  the  other,  and  without  the 

(a)  Clarke,  N*'  G.  for  the  Attorney  General,  had  commenced  with 
stating  the  question  for  the  opinion  of  the  Court,  hut  was  interrupted 
by  Hullock,  B.  who  observed,  that  as  this  must  be  considered  in  the 
same  manner  as  an  objection  to  evidence,  at  nisi  priusy  the  other  side  was 
entitled  to  begin. 

m2 
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1825.  latter  having  had  an  opportunity  to  cross-examine  the  wit- 
JJlJ!IJ!^^^^  nesses  can  be  read.  Not  a  single  authority,  or  even  dictum  in 
support  of  the  affirmative,  can  be  produced.  It  is  not  only 
admitted,  but  it  is  distinctly  stated  by  the  conmiissioners, 
that  Mr.  Davison  had  no  opportunity  to  cross-examine  the 
witnesses.  At  the  time  the  evidence  now  objected  to  was 
taken,  the  questions  were  put  by  the  commissioners  of 
barrack-accounts,  in  the  form  most  Ukely  to  produce  the 
desired  answer.  That  circumstance  is  not  stated  in  this 
case,  which  would  be  required  in  every  other  to  render 

• 

the  depositions  admissible,  viz.  that  no  better  evidence 
can  be  obtained.  It  is  not  allied  that  the  witnesses 
are  dead,  or  that  their  attendance  cannot  be  procured. 
There  can  be  no  departure  in  this  case  from  the  general 
rule,  without  the  most  manifest  injustice.  The  only 
ground  taken  before  the  commissioners  for  auditing  the 
public  accounts,  in  support  of  the  evidence  was,  that  the 
present  case  was  not  within  the  general  rule,  and  that 
although  a  Court  of  ordinary  jurisdiction  could  not  receive 
such  evidence,  the  commissioners  might,  as  it  was  urged, 
arbitrators  might  also  do.  [Hullock,  B.,  that  cannot 
now  be  contended.] 


Clarke,  N.  G.,  and  Roupell,  for  the  Attorney  Greneral. 

Under  the  peculiar  circumstances  of  this  case,  the  com- 
missioners for  auditing  the  public  accounts  have  power 
to  receive  this  evidence.  Although  Mr.  Davison  was  not 
present  at  the  examination  of  witnesses,  and  of  course 
had  no  opportunity  of  cross-examining  them,  yet  it  is 
a  fact,  appearing  on  the  certificate,  that  the  barrack 
commissioners  communicated  the  result  of  such  exami- 
nation to  him :  and  that  in  reply  to  such  communication, 
he  sent  the  letter  of  18th  June,  1810,  by  which  he  merely 
objects  to  the  power  of  the  barrack  commissioners  to 
charge  him  with  the  di£ference  between  the  prices  charged 
by  him,  and  the  market  prices  of  the  same  articles,  but 
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does  not  controvert  the  facts  disclosed  by  the  eyidence.       ^825. 
The  depositions,  it  is  true,  are  not  shewn  to  him,  but  he  atJorney 
himself,  in  his  letter,  states  the  effect  of  them.      He  does    General 
-not  deny  the  fact  of  the  prices  charged  being  above  the    Davison. 
market  prices.    The  conmiunication  to  him  of  the  prices 
improperly  charged,  and  his  not  disputing  those  charges, 
'enable  the  commissioners  to  read  these  depositions.    The 
commissioners   for  auditing  the    public  accounts  do  not 
strictly  come  within  the  description  of  a  Court  of  ordinary 
jurifldiction.    In  this  case  they  are  also  appointed  arbitra- 
tors, and  therefore  the  question  is,  whether  they  are  bound, 
as  arbitrators,  to  exclude  this  evidence.     By  the  act,  ap- 
pointing the  barrack  commissioners,  they  were  authorize 
to  summon  witnesses  before  them,  and  to  examine  them  on 
oath,  and  the  witnesses  are  subjected  to  the  penalties  of 
perjury,  if  they  give  false  testimony :  the  barrack  commis- 
sioners also  acted  under  the  obligation  of  an  oath :  the 
reason  for  the  general  rule  therefore  fails  in  the  present 
instance.      If  Mr.  Damson  was  dissatisfied  with  the  evi- 
dence, it  was  his  duty  to  take  the  proper  steps  to  cross- 
examine  the  witnesses  :  he,  however,  only  objected  to  the 
powenr  of  the  barrack  commissioners  to  enter  into  such 
evidence,  not  to. the  evidence  itself.       But  now,  at  the 
expiration  of  fourteen  years,  when  the  witnesses  are  dead, 
he  endeavours  to  exclude  their  testimony.     [Hu  llock,  B. 
It  is  not  stated  in  the  case  that  the  witnesses  are  dead, 
flierefore  the  Court  cannot  take  it  to  be  so.]     The  com- 
missioners are  arbitrators  in  this  case,  and  an  arbitrator 
may  inform  himself  on  subjects  by  means  which  a  judge 
could  not,  Kyd  on  Awards,  362.     A  reference  to  arbitra- 
tion is  frequently  for  the  purpose  of  enabling  an  arbitrator 
to  t^e  measures  to  arrive  at  information  which  the  Court 
could  not.    An  arbitrator,  for  instance,  may  lead  a  witness. 
He  may  also  examine  the  parties,  or  either  of  thern^  if  he 
see  reason  to  do  so,  or  call  for  other  evidence,  Kyd  on 
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Awards,  96;  or  he  may  make  an  award  contrary  to  the  evi- 
dence. Supposing  the  witnesses  were  now  to  be  examined, 
the  commissioners  might  certainly  look  into  the  depositions 
to  see  if  they  were  not  contradictory.  Knox  v.  Symonds, 
1  Ves.  jun.,  370- 


Alexander,  L.C.  B,  The  question  in  this  case  seems 
to  be,  not  whether  the  evidence  taken  before  the  barrack 
commisssioners  is,  or  is  not»  strictly  speaking,  legal  evi- 
dence; but  merely,  whether  the  auditors  of  the  pidblic 
accounts  are  at  liberty  to  look  into  their  depositions,  or  are 
precluded  from  so  doing.  There  seems  to  be  no  question 
that  the  evidence  is  not  strict  legal  evidence.  It  is  more 
like  the  finding  of  a  grand  jury :  indeed,itscarcdy  amounts 
to  that,  Mr.  Davison  having  no  power  to  attend,  or  be 
heard,  or  to  cross-examine  the  witnesses,  and  upon  that  foun- 
dation alone  this  cannot  be  considered  as  legal  evidence.  The 
ionly  doubt,  therefore,  seems  to  be,  whether  Mr.  Damson  has, 
by  his  conduct,  made  that  evidence,  as  against  him,  which 
otherwise  was  dearly  not  so  :  and,  it  has  been  contended 
on  the  part  of  the  Attorney  General,  that  he  has  so  done, 
by  his  letter  of  the  18th  June,  1810.  But  it  doea  not 
i^pear  to  me,  that  any  such  conclusion  can  be  drawn ;  for 
Mr.  Davison  by  that  letter  only  indirectly  admits  that  the 
witnesses  may  have  given  such  testimony  as  that  in  ques- 
tion, but  he  does  not  admit  that  such  testimony  is  correct, 
or  could  not  be  explained  by  cross-examining  the  same 
witnesses,  or  by  the  examination  of  other  persons.  The 
case,  therefore,  seems  to  resolve  itsdf  into  the  question, 
whether  the  auditors  of  public  accounts  can  receive  evi- 
dence which  the  Court,  acccording  to  the  strict  rules  of 
legal  evidence,  could  not.  It  has  been  contended  that,  in 
the  present  case,  they  are  in  the  situation  of  arbitrators, 
and,  as  such,  may  do  so.  But  I  have  always  understood, 
that  arbitrators  are  bound  by  the  same  rules  of  evidence 
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as  the  courts  of  law  ^  though  I.  believe  that  q^rbitiatois,       ibsk. 
especially  whea  not  professional,  men,  freqitently  ^^pce^  Atmmwx 
on  ground^  not  recognised,  by, the  Courts.    Hpwey^»  if;    GEvsi^Ai 
does  not  appear  to  n^>  that  the  admission  of  this  emdmci^    DAyiWfi. 
would  be  either  Ju^t  qir, expedient:  we  mustthecefora  dirept 
the  commissioners  for.  .auditing  the  public  accounts^  tha( 
they  cannot  receive  it* 

.  Graham*  B.  .  Tjifs  barrack- commission^ni  w|^>,IW^ 
reqiMired  to  summon  jthe  par^  for  the  purpqs^  f^  j9^ 
amining  witnesses;  '  and  I.  hav^  no  ^doubt,  that;  ij^ 
proceeded  to  esa^iine  the  witnessesy  and  tp  prnkciMtfii^ 
report,  without  giving  notice  ]to  the  other  8ide;..'9!Qd« 
oonsequc^ntly,  ag  the  party  had  no  opportunity  cf  at^^T 
ing,  or  cross-examining  tl^e  witnesses,  this  cannot  be  ,i^g|d 
evidence.  Ifut,.it  ba^  be^i^  urg^,  t^at  thougl^  thi^.^nj^^ 
not  be  strict  legal  evidence,,  yet  th^  commissioners  r^fpi: 
auditing  the  pubUQ  account^,  as  arbitrators^  v^y  repej^f) 
it :  and  ageneral  statement  has  been  n^ade, that arbit^ft-' 
tors  may  proceed  in,  relying  evidence,  without  i^ri^i^  ,tp 
principles  of  law  or  equity.  Now  we  know  tl^^posit^ 
to  be  contrary  to  law,  and  the  practice  of  the  Cqurts :  ](i9w- 
ever,  the  question  here  is  not  pierely  whether  )the  f^^oi- 
missioners  may  receive  this  as  evidence,  but  whether,  ^s 
evidence,  it  amounts  to  any  thing.  f!or  Mr.  Davifon 
argues  before  the  audit  commissioners, — *  you  are  prjassii^ 
me  with  evidence  with  which  I  have  nothing  to  do.;;  for 
admitting  it  to  be  true,  yet  there  are  circumstances  i^lj^cl^ 
would  justify  my  charging  something  higher  than  the 
market  prices,  and  which  circumstances  I  should  be  able 
to  shew,  by  cross-examining  the  witnesses,  or  by  the  ei:- 
amination  of  other  persons.'  I  think  the  evidence,  must 
be  rejected. 

Garrow,  B.    Tb?s  is  an  application  by  persons  in  very 
high  station  for  the  direction  of  the  Court,  as  to  their  mode 
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t8«5.      of  proceeding'  under  particular  ciTcomstances.    [His  Loid^ 
Attobhet  ^P  ^'^^'^  stated  the  nature  and  object  of  the  suits.]  It  was 
Gbhbeal  foreseen*  that  if  this  Court  were  to  take  the  voluminous 
Datisob.  accounts  involved   in  this  case,  very  considerable  time 
must  of  necessity  be  consumed,  and  the  parties  therefore 
agreed,  and  as  it  seems  to  me  with  very  great  propriety,  to 
refer  the  accounts  to  the  commissioners  for  auditing  the 
public  accounts.     It  was  then  suggested,  that  some  ques- 
tioiis  might  arise  in  the  course  of  the  reference,  and  this 
special  permission  to  apply  to  the  Court,  was  introduced 
into  the  order.     The  investigation  made  by  the  barrack 
eommiiiBioners  vras  not  in  the  shape  of  a  trial  of  the  case, 
at'iN^ch  the  accountant  was  to  be  present ;  but  was  merely 
to  satisfy  the  minds  of  the  commissioners  whether  Mr. 
OmiaorCs  charges  were,  or  were  not,  fair.     One  of  the 
enquiries  was,   whether  certain  articles  of  ironmongery, 
supplied  by  Mr.  Davison,  were  supplied  at  the  current 
market  price  of  the  day.     The  commissioners  examined 
witnesses  on  that  subject,  whose  depositions  they  took 
down  in  writing,  and  they  subsequently  communicated  to 
Mr«  Damson  that,  from  the  examination  of  such  witnesses, 
it  appeared  that  the  prices  charged  by  him  tax  exceeded 
the  market  prices  of  the  day.    How  does  the  accountant 
acton  this  information  ?     He  does  not  say  he  considers 
himself  affected  or  bound  by  the  evidence ;  but  he  at  once 
objects  to  the  principle  on  which  the  commissioners  pro- 
ceed :  urging,  in  effect,  that  though  the  market  price  of 
an  iron-range  on  a  particular  day  might  be  a  given  sum, 
jtt  if  a  thousand  ranges  were  required  on  that  day,  as  no 
one  ironmonger  could  supply  them,   the  large  demand 
would  necessarily  increase  the  price. 

it  has  been  stated  as  a  ground  of  objection  to  the  evi- 
dence, that  the  depositions,  or  the  names  of  the  witnesses, 
»  were  never  communicated  to  Mr.  Damson ;  but  that  the 
barrack  commissioners,  in,  their  communication  to  him, 
merdy  informed  •  him^  that  they  had  ascertained  by  the 
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examination  of  competent  witnesBeSy  that  the  prices  charg-      1895. 
ed  by  him  were  higher  than  the  current  market  prices  of   attobkey 
the  same  article  at  the  time  of  the  supply.     In  order  to    Gbmeeal 
affect  any  party  by  oral  or  written  testimony,  an  opportOf-    DAviacKf. 
nity  should  be  allowed  to  him  of  checking  or  correcting 
it  by  cross-examination.    The  purpose  of  a  crosa-eixaminap 
tion  is  to  explain  something  not  yet  understood :  to  elicit 
something  which  was  not  the  intent  of  the  examinatioii  in 
chief.  The  object  of  the  barrack  conuni8ffl<«er8wa.iner«ly 
to  ascertain  the  current  market  price  of  certain  articles  xm 
a  given  day,  by  making  enquiries  of  competent  persons ; 
but  Mr.  Davison  submits,  that  if  other  questions  hfid  been 
put  to  those  persons,  or  if  other  persons  had  been  exaxB- 
ined,   facts  might  have  been  elicited  which  would  haM 
led  to  a  different  conclusion.     It  appears  to  me,  that*  it 
would  be  against  all  the  security  of  the  subject  to  leo^va 
such  depositions. 

HuLLOcK,  B.  I  concur  in  the  opinion  that  these  depo^ 
sitions  are  not  admissible  eyidence  in  point  of  law ;  and 
that  I  understand  to, be  the  question  submitted  to  tiiis 
Court.  I  have  always  considered,  that  to  render  a  depo* 
sition  admissible  in  point  of  law  against  a  party;  it  nuist 
appear  that  it  was  taken  on  oath  in  a  judicial  proceeding 
in  some  cause,  and  that  the  party  should  have  had  an 
opportunity  to  cross-examine  the  witness.  The  barrapk* 
commissioners  were  authorized  to  administer  an  oath^ 
and  therefore  I  think  the  depositions  so  far  were  properly 
taken ;  but  yet  they  want  two  other  requisites  to  mdlut 
them  properly  admissible.  1st,  It  does  not  appear  from 
the  certificate  that  the  witnesses  are  dead:  thisfaet 
ought  to  have  been  proved  before  the  commissicmers  for 
auditing  the  public  accounts ;  'for  otherwise,  the  deposi<r 
tions  would  only  be  secondary  evidence.  The  next  points 
enquiry,  to  render  the  evidence  admissiUe,  is,  has  Mr.  Da^ 
vison  had  any  opportunity  to  cross-examine  the  witnesses  ? 
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The  'certificate  of  the  commissioners  expressly  stattes  that 
Mr.  Damson  had  no  opportunity  of  being  present,  much  less 
to cross^'examine  the  witnesses.    The  act  47  Geo.  III.  never 
meant  to  alter  the  redes  of  evidence.    If  it  had  been  in- 
tmated  to  Mr.  Davison,  th^t  on  such  a  day,  such  persons 
woidd  be  examined  on  such  particular  accounts,  and  diat 
he  would  be  at  liberty  to  examine  them,  and  he  had 
itot-  attended,  I  should  have  been  inclined  to  admit  the 
depomtions;  for  the  opportunity  to  cross^xamine,  when 
liliK:  taken  advantage  of,  would  have  been  equivalent,  as 
against  him,  to  a  cross-examination.    I  know  of  cmly 
o«ie' instance  in  which  depositions  taken  in  the  absence  of 
a'party,  have  been  aUowed  to  be  read  as  evidence  against 
hhn;  and  that  is  the  case  of  The  King  v.  the  inhabitants 
of  Ravenstone  (a).    In  that  case,  a  woman,  with  child,  was 
examined  bdbre  a  magistrate,  as  to  who  was  the  fadier  of 
her  chiki,  and  in  less  than  two  hours  after  her  deposition 
had  been  taken  the  woman  died ;  and  the  Court  of  King's 
Bench  considered  the  deposition  to  be  good  evidence  against 
flie  father  of  the  child.    But  that  case  depended  on  the  spe- 
ohd  circumstance  of  the  woman  being  at  the  point  of  death 
whien  her  deposition  was  taken,  and  of  its  being  the  very 
best  evidence  of  which  the  case  would  admit.     It  is  clear, 
that  depositions  in  bankruptcy  cannot  be  given  in  evidence, 
notwithstanding  they  are  taken  under  the  authority  of  an 
act  of  parliament,  and  certainly  in  such  a  manner  as  to 
expose  the  party  giving  false  testimony,  to  the  penalties 
for  perjury.    Hie  question  then  is,  whether  the  conres- 
pond^M^  between  the  barrack  commissioners  and   Mr. 
Davison,  takes  the  case  out  of  the  general  rule  of  law. 
The  barrack    commissioners   state    that  witnesses    have 
proved  that  the  prices  were  over-charged.     Mr.  Davison 
evades  answering  this,  for  by  his  letter,  he  merely  protests 
against  the  course  pursued  by  the    commissioners,  and 


(a)  5  Tem.  Rep.  373. 
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insists  that  the  articles  and  the  prices  were  submitted  to, 
and  approved  by,  the  barrack  department,  and  that  the 
fairness  or  unreasonableness  of  the  prices  was  no  longer 
open  to  enquiry  or  investigation.  No  doubt,  this  letter  is 
evidence  against  Mr.  Davison,  but  it  amounts  to  nothing ; 
for  he  was  not  aware  of  the  names  of  the  witnesses,  or  of 
the  particulars  of  their  depositions.  It  has  been  said,  that 
he  ought  to  have  taken  his  stand  on  the  irregularity  of  the 
examination,  and  ought  to  have  applied  for  leave  to  cross- 
examine  the  witnesses.  I  think  he  ¥ras  not  called  upon 
to  do  any  such  thing,  for  he  might  have  been  advised,  and 
fairly  advised,  that  according  to  the  course  pursued,  these 
depositions,  being  taken  behind  his  back,  were  not  evidence, 
but  would  become  so  by  his  cross-examining  the  witnesses* 
With  respect  to  the  commissioners  being  in  this  case  also 
arbitrators,  and  that  therefore,  the  evidence,  though  other- 
wise inadmissible,  may  be  received  by  them ;  I  think  that 
argument  has  altogether  failed.  The  authorities  cited  in  sup- 
port of  it  do  not  appear  to  me  to  be  in  point ;  they  apply 
only  to  references  of  aU  matters  in  dispute,  and  the  first 
authority  cited  was  a  mere  dictum.  I  never  understood, 
that  arbitrators  were  at  liberty  to  deviate  from  those  rules 
which  govern  the  superior  Courts.  It  is  true,  that  at  nisi 
prius,  on  orders  of  reference,  and  where,  generally  speaking, 
all  matters  in  dispute  are  referred,  the  arbitrator  is  usually 
authorized  to  examine  the  parties,  or  either  of  them,  if  he 
thinks  proper,  but  this  depends  on  the  previous  agreement 
of  the  parties,  who  by  consent  introduce  it  into  the  order 
of  reference.  I  agree  in  opinion  with  the  rest  of  the 
Court,  that  this  is  not  legal  evidence,  and  if  it  is  not  legal 
evidence,  that  it  ought  not  to  be  received  by  the  com- 
missioners. 


1825. 

Attorney 
General 

V. 

Davison. 
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The  King  v.  William  Humphery,  (claiming  certain  Exchequer  of 
effects  seized  under  an  immediate  extent  against  Arthur     y,^.^^ 

Emerson,)  18l9,Ja^  1 6. 

1820,  Mm/ 6. 

B182i,Jii(yll. 
Y  Inquisition,  taken  on  the  9th  December,  1818,  under  I824,jtfne26. 

a  commission  to  find  debts,  Arthur  Emerson,  a  merchant    ^^^  ^  '^ 
of  London,  was  found  to  be  indebted  to  the  crown  in  2760/.    v,^^.-^ 
fiar  lead,  paid  from  time  to  time  by  the  lessees  of  certain  jrer's^ewem/" 
lead  mines,  in  Yorkshire,  and  consigned  to  and  sold  by  "^  on  the 
him  to  the  king's  use.    An  immediate  extent  directed  to  customer  in 
the  sheriff  of  Surrey,  tested  the  day  before-mentioned,  and  ^.**  P?*®?*r 

•^  ''  sion  for  his 

returnable  the  23rd  January,  1819,  issued  agamst  Emerson,  balance,  in 

under  which  all  his  personal  property  was  seized.    TheJ^P^^ 

greater  part  of  the  effects  seized,  consisted  of  wares  and  whmfase, 

merchandize,  at  the  time  of  the  seizure,  in  the  custody  of  ^jj^^gg^g^f 

the  defendant  Humphery,  who  is  a  wharfin&^er,  on  his  wharfs  immediate 

■  extent,  issued 
called  Hayes' Wharf,  in  Tooley  Street,  South wark.     Emer-  against  such 

son  had  rented  a  counting-house  and  warehouse  on  that  P^*^®'^  *^®" 
wharf  for  the  purposes  of  his  trade,  and  at,  and  previous  to  crown's  debt- 
the  test  of  the  extent,  had  been  indebted  to  Humphery,  on  ^^j  ^gain^ 
the  balance  of  a  general  account,  for  freight  on  thfe  landing  the  extent. 
of  his  (Emerson's)  goods,  and  wharfage  for  landing  and  a  wharfinger's 
shipping  his  goods,  paid  by  Humphery,  according  to  the  Jj^  ^®'  ^°^^' 
custom  of  the  trade.  On  the  19th  December,  1818,  a  com-  stands  on  the 
mission  of  bankrupt    issued   against   Emerson,  and  thcQ^®^^^' 
assignees  chosen  under  it  came  in,  and  claimed  the  goods  where  a 
seized  under  the  extent,  and  traversed  the  debt  due  to  the  detained 

crown.    The  issue  taken  upon  that  traverse  was  tried  be- ?^<^^  on  his 

'  premises, 

seized  there 

imder  an  immediate  extent,  in  respect  of  a  lien  for  wharfage,  which  was  afterwards 

established ;  his  claim  for  warehouse  room,  from  the  teste  of  the  extent  till  the  for 

cible  removal  of  the  goods,  was  allowed. 

Leave  giten  under  special  circumstsinces,  verified  by  affidavit,  to  appear  and  claim 

property  seized  under  an  immediate  extent,  the  usual  rule  for  that  purpose  having 

expirea  upwards  of  five  months  before  without  any  claim  being  made  by  the  party* 

N 
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1825.       fore  the  late  Lard  CUefBanm  (Rkharda),  and  a  special 
The  Essa    i^^^  ^  ^  sttings  after  Trimty  Temiy  I8I9,  when  ayodkt 


«•         was  found  for  the  crown,  to  die  amoont  of  2649/.  \4b.  3dL 
Ai«pAc73f  had  lefbsed  to  deliver  op  pofiBesfiion  of  the  goo 
oa  his  premises,  and  detained  than  thare  until  die  7th 
June,  I8I9,  whea  they  were  forcibiy  takao.  and  removed  by 
a  shoiff's  officer.     In  die  course  of  the  same  month  die 
iHfeoIe  of  the  prupertj  aeiaed  wasaefai  by  aoctioiE,  and  pio-> 
dnced  the  som  of  1865/.    ISo  appearance,  or  claim  of  pro- 
p«ty,  was  made  l7  a»vi«7,  within  the  time  reqtuml 
by  die  rule  for  that  purpose,  which  expired  on  the  3id 
Fefmiary.    Biitafi«tite  removal  of  the  goods  he  applied  to 
the  Court,  and  obtained  a  conditional  OTder  for  leave  to 
enter  his  claim,  on  a  joint  affida:vit  of  himself,  his  dedk, 
and  attorney,  and  a  soggesdon  that  it  had  been  conceived 
unnecessary  to  enter  any  claim  nndo^  the  circamstances ; 
and  theordarwasmadeabsoiiiteonthe  16th  July,  1819(*). 
He  accordingly  claimed  to  have  a  lioi  for  II70/.  145.  IldL, 
and  pleaded  that  hmg  bef<»e  the  issaing  of  the  extent,  and 
the  9th  December,  I8I8,  he  had  been,  and  still  was  a 
wharfinger,  and  carried  on  the  trade  and  bofflness  of  a 
wharfinger;  that  theretofore,  to  wit,  on  the  8di  December, 
1818,  divers  of  the  goods  and  chattels  in  the  inqnisidim 
mentioned,  belonging  to  Artkur  Emenon,  (specifying  thaoa), 
had  been  delivered  to  him  as  such  wharfinger  as  aforesaid, 
and  had  continued  and  were  in  his  custody  and  possession 

(*)  He  had  preTiousIy  (in  Trinity  Tenn)  obtained  a  rale  to  shew  cause 
why  die  sheriff  should  not  pay  the  amount  of  his  claim  out  of  the  money 
produced  by  die  sale,  which  was  opposed  on  the  part  of  the  crown  and 
the  assignees,  and  discharged.  The  order  drawn  up  for  leave  to  claim, 
purports  to  be  made  on  hearing  the  (then)  Attorney  General  (Lord  Gif- 
ford),  and  Mr.  Clarke,  on  behalf  of  his  Majesty,  and  Mr.  Rose  as  counsel 
for  the  assignees ;  but,  according  to  the  information  received,  it  was  not 
seriously  opposed  on  the  port  of  the  crown.  It  was  directed  by  the  order 
that  the  claimshould  be  Altered  immediately,  and  that  having  appeared  to 
the  extent,  the  claimant  should  plead  thereto  on  or  before  the  first  day  of 
Micfaaehnafl  Tenn  (then)  nctt. 
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as  such  wharfinger  as  aforesaid,  before  and  at  the  time  of  1825. 
the  issuing  of  the  extent,  and  the  inquisition  taken  there-  xS^Kiko 
on : — ^that  before,  and  on  the  days  above-mentioned,  the  said  v, 
Arthur  Emerson  had  been^  and  then  was,  indebted  to  the 
claimant  in  1074/.  6s.  Id.  for  freight  paid  by  him,  and 
wharfage  fees  and  dues,  in  respect  of  the  said  goods  and 
chattels,  and  divers  other  goods  and  chattels  of  the  said 
Arthur  Emerson,  which  had  come  into  the  custody  and 
possesion  of  the  claimant  as  aforesaid ;  and  that  on  the 
several  days  and  times  above-mentioned,  the  claimant  had, 
and  still  claimed,  a  general  lien  on  the  goods  and  chattels 
specified ;  part  of  the  goods,  &c.,  in  the  inquisition  men- 
tioned for  the  sum  of  1074/.  Qs.  \d.,  and  also  for  the  further 
sum  of  96/.  8^.  \0d.  for  warehouse  room,  accrued  due  in 
respect  of  the  said  goods,  &c.,  part  and  parcel  as  aforesaid, 
from  the  9th  December,  1818,  to  the  7th  June,  1819,  when 
the  same  goods  and  chattels  were  taken  out  of  the  claim- 
ant's possession.  And  he  traversed  Emerson's  possession 
of  the  particular  goods  in  the  manner  by  the  inquisition 
taken  under  the  extent  supposed.  The  then  Attorney 
General  (*)  replied.  The  replication  denied,  first,  that  the 
goods  in  question  had  been  delivered  to  the  claimant,  as 
such  wharfinger  as  aforesaid.  2nd.  That  Emerson  was 
indebted  to  the  claimant  in  the  sums  stated  in  the  plea. 
3rd.  That  the  claimant  had  a  general  lien  on  the  goods,  or 
any  part  thereof ;  and  it  averred,  4thly.  That  Emerson,  at 
the  times  of  issuing  the  extent,  and  taking  the  inquisition, 
was  possessed  of  the  goods  in  the  manner  by  the  in- 
quisition supposed.  Issues  were  joined  upon  all  these 
points.  The  cause  was  tried  at  the  sittings  after  Hilary 
Term,  1820,  before  the  late  Lord  Chief  Baron,  when 
a  verdict  was  found  for  the  defendant  upon  all  the  issues ; 
upon  the  third,  under  the  dir^ion  of  the  learned  Judges 
given  in  deference  to  the  authorities,  cited  for  the  defen- 
dant, of  Naylor  v.  Mangles(a)  and  Spears  v.  Hartly(b). 


/ 


(•)  LordGiflbrd.        (a)  1  Espin.  109.  (h)  Id.  3,8t. 
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1825.  Shepherd,  on  behalf  of  the   then   Attorney   General, 

'£^^^^^Q    obtained  a  rule  in  the  following  term,  calling  on  the  de- 

V-         fendant   to   shew   cause    why  judgment  should  not  be 

HUMPHERT 

*  arrested,  or  why  the  verdict  should  not  be  set  aside,  and 
judgment  entered  up  for  his  majesty ;  and  the  defendant 
was  permitted  to  receive  the  sum  which  he  claimed,  on 
giving  a  bond  conditioned  to  restore  it  in  case  the  rule 
3hould  be  made  absolute. 

The  facts,  as  found  by  the  jury,  were  not  disputed ;  and 
the  only  question  intended  to  be  raised  in  argument  was, 
whether  a  wharfinger  admitted  to  have,  by  the  usage  of 
trade,  a  general  lien  upon  the  goods  of  his  customer  in  his 
possession,  for  his  general  balance,  could  render  that  lien 
available  against  the  crown  process  issued  against  such 
customer,  being  the  king's  debtor.  Cause  was  shewn 
against  the  rule  in  Trinity  Term,  1821,  by  Jervis,  Sir  W. 
Owen,  and  Wilde,  and  it  was  supported  by  the  then  Attor- 
ney General,  with  whom  was  Clarke.  The  case  was 
adjourned  for  judgment,  and  having  stood  over  for  that 
purpose,  a  new  argument  was  deemed  necessary,  in  conse- 
1824.  quence  of  the  change  in  the  constitution  of  the  court;  (*) 
June  26.  accordingly  the  rule  was  now  re-argued  by  Jervis,  and  the 
present  Solicitor  General.    - 

Jervis,  for  the  defendant.  On  the  authority  of  the  deci- 
sions in  Naylor  v.  Mangles,  Spears  v.  Hartly,  and  Drink- 
water  V.  Goodwin  (a),  it  may  be  assumed,  that  as  between 
subject  and  subject,  a  wharfinger  has  alien  upon  goods  in 
his  hands,  for  the  amount  of  his  general  balance.  The  ques- 
tion therefore  now  is,  whether,  there  being  such  a  general 
lien  as  between  subject  and  subject,  the  wharfinger  can  avail 
himself  of  that  lien  as  against  the  crown,  where  the  crown 
proceeds  by  extent  against  the  debtor,  upon  whose  goods 
the  wharfinger  has  such  general  lien.  That  he  can  is 
clear,  because  the  king  cannot  stand  in  a  better  situation 

(*)  See  p.  188,  post,     (a)  Cowp.  251. 
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with  respect  to  the  goods  than  the  owner  did.  But  instead  i^^* 
of  arguing  the  case  upon  principle,  it  may  be  safely  rested  TheKniG 
upon  one  ceise  which  is  precisely  similar,  the  King  v.  Lee  *• 
and  others  (a).  Several  issues  were  taken  in  that  case,  a 
special  verdict  was  returned  upon  one  of  them,  and  the 
question  upon  that  special  verdict  was,  whether  the  defend- 
ants, as  factors,  had  a  right  to  retain  goods  consigned  to 
them  for  sale,  in  respect  of  bills  of  exchange  accepted  by 
them  on  the  security  of  those  goods  and  paid,  against  the 
claim  of  the  crown.  The  Court  decided  that  they  had« 
and  their  judgment  is  perfectly  decisive  of  the  present 
question,  for  there  is  not  a  sufficient  difference  between  the 
characters  of  factors  and  wharfingers,  to  support  a  differ- 
ence in  their  respective  rights  of  lien.  The  principal  dis- 
tinction drawn  between  the  two  cases  by  Lord  Gifford, 
was,  that  factors  had  a  right  of  sale  over  goods  in  their 
hands,  whereas,  wharfingers  held  them  merely  for  the 
purpose  of  custody ;  but  this  distinction  is  very  slight,  and 
not  to  its  full  extent  well  founded,  for  the  wharfinger  also 
has  in  certain  cases  a  right  to  sell,  and  a  period  might 
have  arrived,  when  this  wharfinger  would  have  been  enti- 
tled to  sell.  A  lien  may  be  created  either  by  the  common 
law,  an  express  agreement  between  the  parties,  or  the 
course  of  trade.  The  course  of  trade,  of  which  evidence 
was  given  at  the  trial,  has  established  the  general  lien  of  a 
wharfinger,  on  a  basis  as  firm  as  either  of  the  others.  That 
being  so,  Emerson  himself  could  not  legally  have  taken 
these  goods  out  of  the  possession  of  Humphery,  without 
tendering  payment  of  his  balance ;  he  could  not  have 
maintained  trover  for  them  without  such  a  tender ;  neither 
could  his  vendee,  supposing  he  had  taken  upon  himself 
to  sell  without  satisfying  Humphery,  have  recovered 
in  trover  against  Humphery.  And  as  the  owner  or  the 
vendee  could  not  legaUy  take  them  from  the  wharfinger, 
so  neither  could  the  king.     But  in  fact,  this  case  scarcely 

(a)  C  Pr.  369 
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1825.      admits  of  argument,  after  what  wsis  conceded  in  the  King 
The  King    ^'  Cotton  (a).   The  second  point  conceded  in  that  case  was, 
V*  that  if  it  had  been  the  case  of  goods  pawned  or  pledged, 

'  by  the  crown's  debtor  to  the  claimant,  before  the  teste 
of  the  extent,  they  could  not  have  been  legally  seized ;  be- 
cause the  property  would  have  been  immediately  altered 
by  the  act  of  the  pledgor,  and  the  pledgee  would  have 
gfldned  a  special,    though  not  an  absolute  property   in 
them.     That  admission  is  a  direct  authority  for  this  case, 
for  in  this  there  was  a  pledge  by  the  custmn  of  the  trade, 
although  no  particular  contract;  and  it  is  laid  down  in 
Bro.  Abr.  (b),  that  ''  if  a  man  pledges  goods,  and  after- 
wards is  attainted  of  felony,  the  king  shall  not  have  the 
goods  pledged,  without  paying  the  sum  for  which  they 
Were  pledged."     Humphery  might  have  maintained  trover 
or  trespass  for  the  goods,  and  an  indictment  for  larceny 
might  have  laid  the  property  of  them  in  him,  that  being 
the  common  practice  in  the  case  of  a  bailee,  a  cajrier,  and 
an  innkeeper.  The  innkeeper's  lien  arises  from  the  common 
law ;  but  whether  he  acquires  property  in  things  entrusted 
to  his  charge,  was  doubted  by  C.  B.  Parker,   in  the 
King  V.  Cotton  (c).  In  Casberd  v.  the  Attorney  OeneraI{d), 
it  was  held,  that  an  equitable  mortgage  created  by  a  depo- 
At  of  title  deeds,  should  prevail  against  the  debt  of  the 
croWti.  That  is  only  an  equitable  claim  adopted  by  courts 
of  law:  and  under  th6  statute  25  Geo.  III.,  c.  35,  by  which 
the  Court  is  impowered  summarily  to  sell  its  debtor's 
faoids,  the  debtor's  estate  can  only  be  sold  subject  to  the 
rights  of  the  mortgagees,  or  other  incumbrancers.     On 
the  former  occasion,  cases  in  bankruptcy  were  cited  on  the 
part  of  the  crown,  but  the  Court  answered  them  by  saying, 
that  the  crown  was  not  bound  by  the  statutes  of  bankruptcy. 
If  this  question  had  arisen  upon  an  extent  in  aid,  the  crown 

(aiParker,  112,  see  pp.  1 19,  and  120.     (6)  Tide  Pledges,  PI.  31 . 
(c)  Parker,  129,  130. 
Id)  6Ft.au, 


, » 
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would  have  been  affected  by  the  rules  which  affect  the       1B25.  • 
subject,  the  King  v.  Copland  (a) ;  and  the  King  v.  Lee  is    j^^  ^^^^ 
a  recent  instance  of  an  extent  in  chief,  in  which  the  law         v. 
between  subject  and  subject,  was  taken  as  the  measure  of 
the  crown's  right  (*). 

The  Solicitor  General  in  support  of  the  rule.  It  is  to  be- 
regretted  that  this  case  is  not  to  be  discussed,  and  decided 
upon  a  special  verdict.  The  question  is,  whether  a  whar- 
finger who  has,  according  to  the  three  authorities  cited,  a 
general  lien  on  the  goods  in  his  possession,  as  between  sub- 
ject ancl  subject,  can  therefore  claim  such  a  lien  on  them  as 
binds  the  right  of  the  crown ;  a  proposition  quite  different, 
and  not  by  any  means  a  corollary,  from  the  principal 
one.  Admitting  that  those  cases,  which  are  however 
very  modem,  have  decided  the  right  of  the  wharfinger 
as  against  the  consignor,  and  all  the  world,  except  the 
king ;  and,  admitting  that  the  wharfinger  may  resort  to 
all  the  legal  r^nedies  necessary  to  protect  the  possession, 
as  incidental  to  his  right  of  possession,  except  as  against 
the  consignor :  still  the  other  question  remains  untouched. 
It  is  a  question  of  great  importance  to  the  crown,  because 
it  extends  to  every  case  wherein  the  king's  right  conflicts 
with  that  of  the  subject.  In  this  case  the  jury  have  found 
the  existence  of  a  general  lien ;  although  that  seems  to  be 
a  mixed  question  of  law  and  fact,  and  not  the  proper 
subject  of  an  issue.  The  main  enquiry  therefore  is,  as  to  the 
force  and  effect  of  that'lien.  This  important  doctrine  of 
lien^  appears  to  have  been  introduced  into  our  system  only 
at  the  period  of  the  commencement  of  the  late  reign.     No 

(a)  Hughes's  case  of  the  King  v.  Behh,  p.  230. 

(*)  In  addition  to  the  cases  stated  in  the  text,  the  following  authorities 
were  referred  to  for  the  defendant  on  the  original  argument.  West  on  Ex- 
tents, 9Qetuq.f  116,  and  the  cases  cited  in  the  last 'mentioned  page. 
Rex  V.  Wells  and  Allnutt,  16  East  278,  n.  Wilbraham  v.  Snow,  2  Saund. 
47.  Phillipps'  Law  of  Evid.  2,  178  5th  edit.  2  EastPl.  Cr.  652.  Rex  v 
Giles,  8  Pr.  293.  Rex  v.  Ridge,  Id.  4,  50.  Rex  v.  Sanderson,  Wightw. 
51.  Green  v.  Fanner,  4  Burr.  2214.  Kirkman  v.  Shawcross,  6  T.  R.  17. 
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1825.       principles,  or  authorities,  were  adduced  to  prove  that  it 
TTie  King    obtained  antecedently.     No  case  was  cited  to  shew  its 
».         admission,  as  against  the  crown,  earlier  than  the  King 
▼.  Lee,  which  was  decided  in  the  year  1819.     Not  ques- 
tioning the  authority,  but  collating  the  facts  of  that  case 
with  those  of  this,  they  will  be  found  to  be  essentially 
different.     In  that,  the  claimants  of  the  goods  were  factors, 
who  have  a  power  to  sell,  and  are  consignees  for  that  pur- 
pose; here,  the  claimant  is  a  wharfinger,  who  has  no  right 
to  sell,  not  even  to  re-pay  himself  his  expences,  but 
receives  the  goods  to  keep  them  in  his  custody,  and  take 
care  of  them.     The  factor  has  a  property  in,  and  a  jus  dis- 
panendi  over  the  goods ;  the  wharfinger  has  neither,  he  is  a 
mere  detainer  of  the  goods,  a  mere  bailee  of  the  consignor. 
There  is  a  complete  and  characteristic  difference  between 
the  two  possessions,  and  between  the  rights,  duties,  and 
privileges  of  the  possessors.    The  course  of  dealings  also 
between  the  respective  parties  was  different.    Therefore, 
the  law  applicable  to  the  one  will  not  govern  the  other 
case.      In  the  King  v.   Tjee,  C.   B.  Richards  seems 
to  have   put  the  right  of  the   factor  to  retain  his   ba- 
lance, on  the  footing  of  the  assumed  right  of  the  pledgee 
or  pawnee,  to  detain  things  pledged  or  pawned  before  the 
teste  of  the  extent,  against  the  crown  process ;  and  that 
right  was  put  by  C.  B.  Pahker,  on  an  agreement  made 
between  counsel  in  the  King  v.  Cotton.     It  however  may 
be  doubted,  whether  the  crown  cannot  take  a  pledge  or  a 
pawn  out  of  the  hands  of  the  pledgee  or  pawnee,  without 
paying  him.     The  only  cases  in  which  that  has  been  held, 
are  cases  of  forfeiture,  where  the  crown  claimed  derivative- 
ly, and  immediately  imder  the  pawnor ;  and  consequently 
could  not  have  a  better  title  than  the  pawnor  himself  had. 
Here  the  crown  is  proceeding  for  its  own  original  claim, 
under  its  own  original  process,  and  all  cases  of  derivative 
rights  may  be  dismissed  from  consideration.     The  custom 
of  liens  is  of  modem  origin ;  it  is  not  to  be  found  in  the 
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ancient  law  of  the  Exchequer,  and  it  is  in  vain  to  look  into       i®^* 
the  earlier  authorities  to  discover  at  what  era  it  crept  in.    ji^^  j^^^^ 
This  particular  lien  cannot  take  priority  of  the  crown's  ,,     *• 

J    ,      /  .  HUMPHEET. 

debt  for  two  reasons ; — the  crown  is  not  bound  even  by  im- 
memorial customs  relating  to  the  person  or  the  goods ; — 
and  the  lien  is  not  founded  on  property.    The  first  appears 
from  a  case  in  the  year  books,  also  reported  in  Bro.  Abr.  {a), 
and  referred  to  by  Plowden  and  Viner,  and  other  compi- 
lers.    It  was  an  information  in  the  Exchequer,  against  one 
S.  JS.,  for  the  recovery  of  one  of  the  king's  jewels,  which  had 
been  stolen  out  of  the  custody  of  the  keeper  of  the  jewels. 
The  defendant  pleaded,  that  there  was  an  immemorial  cus- 
tom in  the  city  of  London,  that  if  any  person  put  property 
in  pledge  for  any  duty,  whosoever  it  might  have  been,  he 
who  received  the  property,  might  retain  it  till  he  was  satis- 
fied for  the  debt :  that  one  T.  S.  had  been  possessed  of  the 
jewel,  and  had  put  it  in  pledge  to  the  defendant  for  a  cer« 
tain  sum,  and  that  he  had  not  been  paid.     The  king  de- 
murred, and  after  a  long  argument,  it  was  held,  that  the 
custom  pleaded  was  not  good,  for  it  could  not  have  had  a 
legal  commencement; — but  that  "  if  it  were  good  as  between 
subjects,  it  could  not  bind  the  king : — for"  the  report  of  the  de- 
termination proceeds  to  state,  "  the  king  shall  not  pay  toU, 
pontage,  nor  passage ;  nor  shall  lapse  by  six  months  of  a 
benefice  bind  the  king ;  so  of  alienation  by  his  villein  before 
seizure ;  for  nullum  tempus  occurrit  regi"     #      *      #     ♦ 
#     #     #     #    ^d  "  the  king's  horse  shall  not  be  forfeited 
as  waif  or  stray ;  nor  twenty  descents  shall  not  toll  the 
king's  entry  ;   nor  wreck  of  the  sea  of  his  goods ;  and  not 
claiming  within  the  year,  shall  not  prejudice  him  ;  nor  sale 
in  market  overt ;  for  the  king  shall  not  be  bound  by  any 
custom  which  goes  to  the  person  or  to  the  goods,  but  contra- 
riwise of  a  custom  upon  the  land,  as  Borough  English, 
Gavelkind,  8cc."    Admitting  therefore  that  the  lien  now 
insisted  on,  exists  against  Emerson,  this  case  is  an  express 

(a)  Title  Customs,  205.  pi.  5, 35,  U.  6. 


yj2  CASES  in  THE  EXCUEQUER, 

1825.       authority,  that  it  shall  not  afiect  the  crown.     In  WHbm 
Yke^juc    ^'  -B<»'*^  (^)f  ^^^  ®^ *^  considerations  vms,  what  uf^ 
^'         0f  the  cnnvn  are  bound  by  customs  ;  and  it  is  ssid,  (p.  236) 
that  ''  the  king  has  many  prerogatiTes  by  the  commwi  hem, 
touching  his  person^  goods,  debts,  and  duties,  and  other 
things  personal,  yet  the  common  iawhasaoadmeusmredhis 
pren^ative,  that  he  shall  not  take  away  nor  prejudice  the 
mkeriioMce  of  any/'    This  admits  the  superiority  of  the 
privilege,  as  respects  the  person  and  chattds.    The  props- 
aition  <m  the  other  side,  is,  that  as  between  the  oonsignor 
and  couMgnee,  thcK  is  a  custom  in  trade  to- have  aJin 
'On  goods.    In  the  case  last  referred  to,  (p.  243),  aftera 
great  number  of  customs  are  enumerated,  which  do  notiaa- 
•pair    the  prerogative,   the  followiog  comment  is  added, 
"  which  cases  declare,  that  no  custom  can  restiaintheh- 
hertyoftbeking/'  In  the  same  case  (p.  244)  ttislaiddawn 
*'  that  the  common  law,  customs,  and  statutes,  wluch  do  not 
«akeezpress  mention  of  the  king,  ezempt*thekingftomaU 
lestraint,  and  leave  him  at  hberty."  In  the  different  siiridg- 
mentfi,  wherever  these  cases  and  privikges  are  meotioBed, 
ihey  ^ne mentioned  with  approbation,  and  they  areallTeeog- 
•nised  in  Viner's  Abr  (6).   The  other  test  of  thss  question  is, 
what  property  was  in  the  wharfinger  by  the  cansignment :  fin* 
examining  the  analogous  cases  of  pawnees,  mortgagees,  fiiuc- 
iors,  innkeepers,  executions,  commissions  of  bankruptcy, 
and  distresses,   the  general  conclusion  is,  that  what  is 
termed  a  lien,  cannot  defeat  the  crown's  ri^t,  unless  it  be 
founded  on  property.    Now  this  wharfinger  had  passenitm 
aimply,  uot  property.    As  to  the  case  of  the  pawnee,  it  has 
been  treated  by  C.  B.  Pabkeb,  as  if  the  king  could 
not  take  the  pledge  out  of  his  hands,  without  paying 
-him  what  was  due,   but    upon  that  point  no  decided 
case  can  be  produced.    However,  that  judge  puts  the 
pawnee's  right  to  retain  the  goods  on  the  footing  of  a 
special  property.    The  condition  of  a  pawnee,  is  like  that 

{a)  Pk)w4,  227.  {h)  16  Vin.  565.    Tit  Prerogttive  of  the 

King;  edit.  1743. 
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of  a  mortgagee  of  land^  he  has  the  legal  property  as  the  other      i895. 

as  the  lecal  title,  and  it  is  so  laid  down  in  the  books.      '^'^^' 
°  TheKiiTG 

In   Mores  v.  Conham  (a),  it  was  held  that  the  pawnee         v. 
has  a  special  property,  and  may  use  the  pawn  in  such  man*  '*^>*^HEmr. 
ner  as  the  owner  would,  and  that  he  ''hath  such  interest 
in  the  pawn  as  he  may  assign  over/'    This  shews  that  the 
pawnee  has  the  jti^  disponendu    The  factor  in  like  manner 
has  property  in  the  goods  consigned  to  him.  The  innkeeper 
has  not  the  right  of  property  in  things  committed  to  his 
keeping  which  the  pawnee  has.     In  the  King  v.  Cotton 
(b),  the   inhkeeper's  right  was  assimilated  to  the  right 
acquired  by  a  distress.     So  in  Rosse  v.  Bramsteed  (c),  and 
Gilbert  v.  Berkley  (d),  cited  in  Viner^s  Abr.  (e).    In  con- 
flicts between  the  king  and  the  subject,  in  matters  of  exe- 
cution, the  question  has  always  been,  whether  a  change  of 
property  has  taken  place  by  a  sale.    There  is  a  consider- 
able   hardship  in  some  of  the  cases  under  this  head, 
wherein  the  prerogative  prevailed;  such  as  Stringfelhw's 
case  (/).     But  the  result  of  that,  the  Xtiig  v.  Baden  (g), 
and  all  of  them,  is,  that  the  intervention  of  the  crown  pro- 
cess avails  before  an  actual  sale.    With  respect  to  com- 
missions of  bankruptcy,  none  of  the  proceedings  short  of 
the  actual  assignment  divest  the  property  out  of  the 
bankrupt.    Till  that  step  is  taken  it  remains  in  him,  and 
continues  liable    to  the  crown  debt  and  process.      In 
the  King  v.  Crump  and  Hanbury  (A),  it  was  decided  that 
goods  of  a  bankrupt  seized  by  virtue  of  a  warrant  of 
commissioners  of  bankrupt,    were  liable  to  seizure  un- 
der an  extent.    C.  B.  Parker  states  the  true  reason 
of  this  to  be,  not  that  the  king  shall  not  be  bound  by  the 
statutes  concerning  bankrupts,  although  that  be  true,  but 
that ''  nothing  bars  the  king  but  the  assignment ;  and  that 

(a)  Owen  123,  cited  in  the  King  v.  Cotton,  Parker,  122. 

(6)  p.  129.        (c)  2  Rol.  Rep.  438.  {d)  Skin.  48. 

(e)  14,  Tit.  Inns  and  Innkeepers,  439.  (/)  2  Dyer,  67  b. 

(g)  Show.  Pari.  Case  72. 

(A)  Trem.  PI.  Cr.  637.  3  Show.  481.    Parker,  126. 
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1835.  bars  him,  because  it  has  altered  the  property  of  the  goods." 

r^^^  I>*  all  these  cases  there  are  inceptive  rights,  which  may  be, 

V.  but  which  are  not  yet,  ripened  and  matured.     The  last 
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case  to  be  considered  is,  what  the  rights  of  the  crown  are 
where  a  distress  is  taken  but  not  sold.  When  goods  are 
distrained,  the  landlord  has  a  right  to  sell  unless  they 
are  replevied  within  five  days.  Yet  the  crown  may  seize 
till  the  hammer  is  actually  knocked  down :  it  being  held, 
that  no  acts  in  that  case  of  short  of  a  sale  amount  to  a 
change  of  property.  The  King  v.  Cotton.  If  any  ques- 
tion as  to  the  policy  of  the  law  or  the  hardship  of  the 
case  is  to  be  combated,  that  case  is  the  most  valuable 
which  can  be  cited  for  the  crown.  The  statute  of  William 
and  Mary  (a),  makes  the  case  stronger  for  the  crown, 
because  it  has  matured  and  perfected  a  right  in  the  dis- 
trainer which  by  the  common  law  was  only  inchoate  and 
imperfect,  and  gives  him  the  jus  disponendi  in  the  pro- 
perty. The  wharfinger  could  take  no  proceedings,  passi- 
bus  aequis,  with  the  distrainer.  Cases  may  be  mentioned 
where  private  rights,  clashing  with  those  of  the  crown  are 
much  more  invaded  and  cut  down  than  they  will  be,  by 
admitting  its  prerogative  in  this  instance.  If  the  plea 
which  is  set  up  shall  be  allowed  to  prevail,  this  modem 
doctrine  of  lien  will  be  carried  to  a  dangerous  extent,  and 
in  no  case  can  the  crown  get  personal  property  into  its 
possession  without  contending  with  persons  who  will 
insist  upon  a  lien.  The  custom  of  trade  constitutes 
the  strength  of  the  defendant's  case ;  but  if  the  case 
from  Brooke  be  good  law,  a  custom  by  which  all  traders 
are  bound  is  a  custom  by  which  the  crown  is  not  bound. 

Jervis  proposed  to  reply,  but  the  Court  said  that  he  had 
no  right  of  reply  in  shewing  cause  against  a  rule. 

Cur,  adv,  vult., 
(fl)  2  W.  &  M.  St.  I,c5,  s.  2. 
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Graham,  B.  now  delivered  judgment  in  the  absence  of  ^«*"w^  !»'• 
the  Chief  Baron  (*).  v,^v-^/ 

In  this  case  of  the  King  v.  Humphery,  which  has  stood  The  Kino 
over  for  a  very  considerable  time,  owing  to  accidents  that  Humphert. 
have  taken  place,  it  happens  to  fall  to  my  lot  to  express  the 
general  opinion  of  the  Court  upon  the  subject  of  it.  I  have  . 
taken  a  great  deal  of  pains  to  look  into  the  cases  that  have 
been  cited  upon  both  sides  ;  but  inasmuch  as  the  occasion 
does  not  seem  to  call  for  it,  and  as  the  Court  is  clear  of  all 
kind  of  doubt  on  the  principal  question,  I  will  not  enter 
into  any  very  circumstantial  detail  either  of  the  cases 
cited,  or  of  the  topics  which  have  been  touched  upon  in 
argument.  This  case  comes  before  the  Court  upon  an 
extent,  at  the  immediate  suit  of  the  crown,  against  a  person 
of  the  name  of  Arthur  Emerson,  which  was  sued  out  in  the 
year  1818.  Upon  that  extent  being  sued  out,  as  usual,  an 
order  goes  to  the  sheriff  to  enquire  what  lands,  and  what 
goods  and  chattels  Emerson  had.  With  respect  to  land,  it 
is  perfectly  out  of  the  question ;  but  the  inquisition  returned 
contained  a  very  minute  specification  of  the  goods  and 
chattels  that  belonged  to  Emerson,  without  however  dis- 
tinguishing those  which  mark  the  peculiar  character  of  the 
case  before  us.  Some  time  after  the  return  of  the  sheriff, 
the  defendant,  William  Humphery,  was  allowed  to  comle  in 
and  make  his  claim  and  appearance,  and  he  pleads  that 
which,  in  point  of  fact,  brings  the  question  entirely  before 
us : — ^he  states,  that  before  the  year  1818,  he  was  a  wharfin- 
ger, and  that  he  had  had  dealings  with  Arthur  Emerson, 
and  that  Arthzir  Emerson  had  sent  the  goods,  which  are 
particularly  mentioned  in  his  plea,  to  his  wharf,  where  they 
were  landed  prior  to  the  date  of  the  extent  under  which  the 
crown  claims.  And  he  states  what  the  custom  or  the  usage 
of  trade  is  with  respect  to  wharfingers,  that  they  have  a 
lien  for  their  general  balance  on  all  goods  that  come  to  * 

(•)  In  the  Exchequer  Chamber. 
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18^.  their  wharf:  and  he  states  that  there  was  doe  to  him. 
The  Kf  JIG  ^^  respect  of  the  general  balance  of  account,  for  wharfage 
*•  merely,  to  the  amonotof,  I  think,  1074/.,  and  96/.  for  ware- 
'  house  room.  Upon  his  stating  diis  plea,  the  Attorney 
General,  as  he  has  a  right  to  do,  takes  issue  upon  the 
different  statements,  or  rather  the  different  facts  that  go  to 
constitute  the  plea,  and  puts  the  whole  of  it  in  issue.  The 
result  of  the  trial  of  the  issues,  before  a  special  jury,  was  to 
find,  not  only  all  those  facts  which  are  averred  in  the  plea, 
and  which  therefore  belong  to  the  case  now  before  us,  but 
also,  in  particular,  the  custom  and  usage  of  the  trade  with 
respect  to  wharfingers.  Warehousemen,  I  believe,  the  plea 
does  not  particularly  mention :  from  what  I  shall  have  to 
say  upon  that  subject  presently  it  seems  to  me  that  that  is 
distinct  from  the  other  case.  Notwithstanding  this  finding 
of  the  jury,  the  late  Attorney  General,  (the  case  came  before 
us  originally  in  the  year  1 820,)  submitted  the  motion  which  is 
now  before  us,  that  the  judgment  should  be  arrested,  or  a 
verdict  should  be  entered  for  the  crown  non  obstante  the 
finding  of  the  jury  on  the  usage :  which  consequently  presents 
to  the  Court  that  single  question,  whether  a  wharfinger, 
though  by  the  usage  of  the  trade  he  has  that  lien  as  against 
all  the  world,  can  act  or  stand  upon  it,  as  against  the  claim 
of  the  crown  ? 

That  was  the  question  that  was  propounded  to  us.  It 
was  argued  in  the  time  of  the  late  Chief  Baron  by  the 
late  Attorney  General;  and  it  is  remarkable  that  in  the 
course  of  that  argument,  while  it  was  marked  by  .the 
talent  which  belongs  to  that  noble  person,  and  by  a  pro- 
found knowledge  of  the  subject,  he,  in  point  of  fact,  goes 
to  admit  almost  every  thing  necessary  to  establish  the  de- 
fendant's case.  Before  he  enters  very  particularly  on  the 
question,  he  says,  it  would  be  unbecoming  in  me,  I  do  not 
mean  to  repeat  his  words,  but  this  was  the  substance,  con- 
sidering that  the  case  of  the  King  v.  Lee  (which  had  es- 
tablished the  general  lien  as  against  the  crown  in  the  case 
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of  a  factor)^  was  argued  with  great  ability,  determined  1825. 
with  great  deUberation,  and  not  carried  further^  undoubted-  TheKuro 
ly,  with  the  approbation  of  the  then  Attorney  General : — ^it  «• 
would  be  unbecoming  in  me  to  dispute^  and  I  do  not  mean 
to  dispute  that  authority.  And  he  goes  further,  and  says, 
that  with  regard  to  this  case  of  a  wharfinger,  not,  I  beUeye, 
in  terms  mentioning  the  case  of  a  warehouseman,  but  with 
regard  to  a  wharfinger,  I  do  not  mean  to  deny,  that  as 
against  all  the  world,  except  the  crown,  he  has  the  same 
lien  that  a  factor  has.  With  this  outset,  to  be  sure,  the  ar- 
gument, however  ingeniously  built,  rested  upon  an  extremely 
slender  basis,  namely,  the  distinction  between  the  case  of  a 
factor  and  the  case  of  a  wharfinger.  He  put  the  distinction 
upon  this,  that  the  factor  has  not  only  that  sort  of  spe- 
cial property  which  is  common  to  both,  but  he  has  an 
absolute  control  over  the  property  from  the  circumstance 
of  his  having  a  power  of  selling  it.  Now  that  distinction 
appears  to  me  strictly  and  literally  to  rest  upon  an  ex- 
tremely slender  basis,  and  to  be  a  distinction  without  a 
difference.  Because,  what  is  the  interest  of  a  factor ;  every 
body  knows  that  the  factor  is  merely  the  agent  of  the 
person  who  employs  him.  When  the  Attorney  General 
says  that  he  has  the  control  over  the  property,  because  he 
has  the  power  of  sale,  it  should  be  remembered  that  his 
power  of  sale  is  entirely  with  a  view  to  his  principal's 
benefit.  He  is  appointed  factor  for  the  purpose  of  convert- 
ing the  goods  of  the  principal  into  money,  and  the  power 
of  sale  which  he  has  is  only  incidental  to  his  duty  of 
making  the  property  available  to  the  owner.  When  he 
speaks  of  his  having  an  absolute  power,  he  seems  not  to 
recollect  that  very  strong  and  striking  circumstance,  which 
is  at  this  moment  the  subject  of  a  great  deal  of  public 
attention  (*),  that  the  factor  cannot  pledge  the  principars 

(*)  The  6  Geo.  IV.,  c.  94,  which  has  made  an  alteration  in  the  law, 

as  stated  by  the  learned  Baron,  was  at  this  time  under  discussion  in  par- 
liament. 


Bn 


^^f^S^       pmp^rtfr  heiUKmfjfeaniiocpieeice  fiarb»owii  porpoBeft^ 
IV  Enwt    ^"^  ''^  eamuic  pfeii^  evoi  fir  pncpoHa  winch.  nitiiiKilriy 

ia  ^mier,  in  all  pmbabiBtw^ta  gi^e  gnsfio^dEeettD  tbe  aoie. 
Tlua  what »  it  tbat  the  &ctar  ha»  ?  He  ha»  ElKiallT  no 
mom  dian  this,  he  has  the  power  of  aede  and  then  of  pnying 
huBiM»if  his  j^sncfstl  hobnce,  that  isy  he  ha»  his  lieii.  The 
mLj  fnmiiit  heaetdal  mterest  yum  can  aasert  in  him,  i& 
the  hen  whsdi  the  eomse  of  tcade  sxwesk  him*  The  case  of 
tike  wharftocer  »  pnamif  die  »me ; — he  hm  the  aaune 
liea  diat  the  fibetor  has — thdr  mfcereafii  are  csaemdallj  the 
icune,  hfgaii!  the  wfaaxfingvr  has  a  right  fes  hold  die  gioods 
as  agaiast  all  the  world,  uid  to  pay  himself  to  the  fallest 
extent :  and  that  is  the  exact  measure  of  the  fi^tor^s  in- 
terest* There  reaOj  is  no  seosibfe  eiiffeiciice,  and  therefore 
if  the  Attficney  Creneral's  argvment  were  the  oolj  oppo- 
srtion  ti>  the  judgment  wfaidi  the  Coort  are  to  prondtnce, 
I,  for  one,  shaald  hare  no  sort  of  difficohy  in  sajing  that 
the  Court  womld  not  only  carry  the  point  decided  in  the 
Kimg  r,  Lee  further,  bat  woold  satisfy  themsefares  with 
resting  their  decision  purely  apon  the  same  grounds  on 
which  that  case  stand*;. 

There  seems  to  me  to  be  no  discernible  difference  be- 
tween the  two  cases  op  to  that  stage  of  the  argument.  But 
the  change  in  the  constitudon  of  the  Court,  by  the  acces- 
sion of  the  Lord  Chief  Baron,  and  my  brother  Hullock, 
made  a  second  argument  necessary ;  and  upon  that,  the 
SoKcitor  General,  with  a  great  deal  of  very  laudable  pains 
for  the  information  of  the  Court,  pushes  the  argument  a  great 
deal  further.  He  opposes  the  known  and  established  prero- 
gative of  the  crown,  to  these  which  he  calls  claims  newly 
arising  from  circumstances,  and  this  innovating  system  of 
giving  validity  to  these  liens.  Now,  the  Solicitor  General 
takes  up  that  part  of  his  argument,  as  if  the  case  of  Drink- 
water  and  another,  assignees  of  Dowding,  a  bankrupt, 
against  Goodwin,  had  for  the  first  time  established  the  lien 
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even  of  a  factor.    But  certainly  he  must  allow  me  to  say       ^^25. 
that  he  is  in  error,  for  so  far  from  that  leading  to  such  a    f^^  ^^^^ 
conclusion,  it  stood  upon  its  own  particular  circumstances.  ^* 

HuMPHERT. 

Dotvding,  a  bankrupt,  had  been  a  clothier ;  he  had  em- 
ployed a  person  of  the  name  o(  Jeffries  as  his  factor.    They 
had  gone  on  for  a  very  considerable  time.  At  length  Dowd- 
ing,  the  bankrupt,  was  desirous  to  raise  a  sum  of  money, 
3000/.,  and  he  apphed   to  Jeffries,  to  join  him    in  the 
security,   and  by  way   of  inducement,   he  says,    if  you 
will  join  me  in  the  security,  to  guard  against  any  damage 
that  may  arise  to  yon,  I  propose  to  send  to  you  all  the 
cloths  that  I  shall  work  up  with  the  money  that  I  shall 
borrow,  in  order  to  prevent  you  sustaining  any  risk  or 
damage.    What  is  that  but  an  agreement  on  his  part  to 
send  his  goods  to  him  that  he  might  sell  them  for  the  pur- 
pose of  indemnifying  himself?     Jeffries  agrees  to  this  with    , 
some  modification  by  way  of  greater  security  ;  he  says,  I 
will  join  you  in  the  security  for  the  3000/.,  but  that  money 
shall  be  paid  into  my  hands,  and  you  shall  draw  on  me 
from  time  to  time, — I  will  charge  you  no  interest  provided 
you  pay  regularly  the  interest  of  the  obligee  in  the  bond. 
While  this  is  the  case,  a  bankruptcy  issues  ;  but  before  the 
bankruptcy,  Jeffries  had,  according  to  this  agreement,  sold 
cloths   to  the  defendant,    Goodtoin,  but  the  bankruptcy 
intervened  before  he  had  actually  received  the  money  of 
Goodtoin,  and  the  assignees  of  the  bankrupt  had  given 
notice  to  Goodwin  not  to  pay  the  money  over  to  Jeffries. 
Goodwin  then  is  indemnified  by  Jeffries,  and  the  question 
was  between  the  assignees  of  the  bankrupt  and  Jeffries. 
That  was  the  real  state  of  the  question ;  the  fact  being 
that  at  the  time  of  the  bankruptcy,  and  even  at  the  time 
of  the  receipt  of  the  money  by  Jeffries,  the  obligee  had  not 
called  for  the  debt,  and  since  the  bankruptcy  Jeffries  had 
been  called  upon,  and  had  paid  both  principal  and  interest, 
and  had  not  enough  to  indemnify  himself  by  any  effects 
in  his  hands,  of  Dowding,  or  even  by  the  price  of  the  goods 

o 
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1825;      which  he  had  sold.    Then  how  is  that  case  taken  up  ? 
JJ^^^    Mr.  Buller,  who  argued  for  the  plaintiffs,  never  questioned 
V.  the  point  of  the  general  lien,  but  he  argues  thus ;  at  thicr 

time  there  was  no  debt  at  all  due  to  Jeffries,  for  he 
had  not  paid  upon  the  bond  ;  and  if  there  was  a  debt  he 
had  lost  his  lien.  And  when  Mr.  Davenport  comes  to 
argue  upon  the  other  side,  he  sets  out  with  laying  it  down 
that  the  factor  has  a  general  lien  upon  the  goods  in  his 
possession  for  all  his  general  balance,  as  a  sort  of  thing 
that  is  perfectly  unquestionable;  and  Mr.  Btdkr  agrees 
to  that ;  so  that  at  that  time  it  was  considered  as  the  clear 
and  settled  law  upon  the  subject,  that  the  factor  had  a 
lien.  But  under  this  special  agreement,  the  parties  under- 
stood that  the  object  of  sending  this  cloth  to  Jeffries  was, 
that  he  should  place  it  to  the  account  of  his  indemnity ; 
and  the  Court  very  properly  said,  the  circumstance  of  his 
having  parted  with  the  possession  was  nothing,  for  the  pos- 
session, and  the  power  which  he  had  of  recovering  the 
money  by  an  action,  were  the  same  thing  in  this  particular 
instance ;  and  as  it  was  clear  that,  if  the  moment  he  sold  to 
Goodwin  he  had  received  the  money,  he  could  have  ap- 
phed  it  to  his  own  indemnity ;  so  having  given  him  credit, 
the  application  of  the  value  was  equally  to  be  to  his  in- 
demnity. Thus  it  is  with  respect  to  the  law  of  the  factor's 
lien ;  but  then  with  repect  to  the  case  of  the  wharfinger's 
lien,  I  say  (and  I  am  hardly  apprehensive  that  the  Court 
can  differ  with  me),  that  though  it  rests  upon  two  nisi 
prius  cases,  one  in  the  1st  vol.  of  Mr.  Espinasse's  Reports, 
and  the  other  in  the  3d  vol.,  the  law  is  equally  clear 
and  decided.  My  position  is,  that  the  case  of  a  whar- 
finger stands  upon  equally  clear  ground,  from  those  nisi 
prius  cases.  For  what  is  the  case  in  1st  Espinasse  which 
came  before  my  Lord  Kenyon  ?  Witnesses  were  called 
to  prove  that  it  was  the  constant  usage  and  course  of 
trade  for  wharfingers  to  have  a  lien  upon  goods  in  their 
possession    for    their    general    balance.        Lord    Kenyon 
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held,  that  that  being  tke  case^  he  was  bound  to  take  it  to  be  '^825. 
the  clear  and  settled  law  of  the  land ;  because  the  usage  of  j^^  j^^^^ 
trade  constitutes  the  recomiised  law  of  the  land,  and  the  „  *• 
law  would  adopt  it,  and  adopt  it  upon  this  plain  principle, 
that  when  there  is  a  prevalent  and  unirersal  course  and 
usage  of  trade,  all  mankind  are  deemed  to  contract  upo& 
the  scale,  footing,  and  foundation  of  that  established  course 
and  practice.  Considering  what  able  men  were  counsel 
upon  that  occasion,  it  is  not  to  be  supposed  for  a  moment, 
that  if  that  decision  could  have  been  at  all  questioned  it 
would  not  have  been  carried  further.  But  all  the  world 
acquiesced  in  it ;  the  parties  and  their  coimsel  acquiesced 
in  it,  and  the  conduct  of  the  parties  is  a  great  matter  in 
these  n^ercantile  transactions.  They  see,  and  know,  and  un- 
derstand the  language  of  the  Royal  Exchange,  and  the 
course  of  commercial  dealings,  and  they  would  therefore, 
if  that  decision  could  have  been  questioned,  have  carried  it 
further.  When  the  same  question  came  a  short  time  after- 
wards before  my  Lord  Eldon,  at  nisi  prius,  he  says,  after 
referring  to  the  former  case,  '*  I  shall  hold  it  as  the  settled 
law  on  the  subject,  that  the  wharfinger  has  such  a  lien;'' 
and  he  carried  it  much  farther,  in  point  of  fact,  in  that 
particular  instance,  than  Lord  Kenyon  had ;  for  he  held  it 
so  binding  upon  the  party,  that  from  the  circumstance 
of  the  wharfinger  having  got  possession  of  the  goods,  he 
allowed  him  to  embrace,  by  the  force  of  his  lien,  a  debt  of 
long  standing,  the  remedy  for  which,  by  action,  was  lost  by 
the  statute  of  limitations.  After  these  cases  it  seems  to 
me  to  be  infinitely  too  much  to  be  argued  in  a  court  of 
law,  that  this  right  of  wharfingers  is  not  perfectly  clear, 
and  generally  and  universally  admitted.  Now  the  Solicitor 
Greneral  carries  the  argument  a  great  deal  farther  than  it 
had  been  carried  before.  He  argued,  that  even  admitting 
that  these  usages,  which  may  be  called  customs  in  point  of 
fact,  were  good  against  a  private  individual,  they  are  not 
good  as  against  the  crown ;  and  he  cited  a  case  which 

o2 
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1825.       I  believe  will  be  found  in  the  year  books,  35  Hen.  VI.  33 

The  King    ^^^e,  and  I  will  just  give  a  general  outline  of  it.    It  was  an 

V-  information  by  the  crown,  in  the  nature  of  an  action  of 

HuiCPHERT 

trover ;  and  what  is  very  remarkable,  it  was  an  information 
for  the  recovery  of  jewels  that  had  been  actually  in  the 
possession  of  the  crown,  that  is  to  say^  of  the  immediate 
servants  of  the  crown^  and  which  had  been  stolen  from 
them.  An  information  is  brought  against  a  person  of  the 
name  of  Eier,  and  Eier  is  allowed  to  plead,  and  his  plea 
is  undoubtedly  a  very  extraordinary  one.  The  plea  is,  that 
there  was  an  ancient  and  laudable  custom  in  the  city  of 
London,  that  if  any  man  possessed  of  any  goods  of  any 
kind,  shall  pledge  in  the  hands  of  a  citizen  of  London  those 
goods,  and  borrow  money  for  the  same,  (not  saying  with  the 
knowledge  of  the  real  owner,  or  any  thing  of  that  sort),  by 
the  custom  of  London,  it  shall  be  lawful  for  such  citizen  of 
London  having  advanced  the  money,  to  hold  those  goods 
until  the  sum  advanced  be  paid.  And  then  the  plea  goes 
on  to  aver,  which,  by  the  by,  the  custom  does  not  seem 
to  require,  that  the  party,  Eier,  who  took  those  goods  in 
pledge,  did  not  at  that  time  know  they  were  the  king's 
goods,  and  that  they  had  neither  the  mark  nor  the  arms  of 
the  king  upon  them.  The  Attorney  General  demurs  to 
this,  and  it  is  worthy  of  remark,  and  perhaps  that  is  the 
reason  why  we  no  longer  hear  of  this  custom,  that  all  the 
twelve  judges  were  cissembled  to  decide  this  case,  and  the 
argument  is  carried  on  by  men  of  the  greatest  ability.  It 
is  an  extraordinary  circumstance  in  history,  that  at  the 
time  of  the  weakest  reign  that  ever  this  country  endured, 
there  were  existing  some  of  the  greatest  lawyers  it  ever 
produced.  This  case  is  argued  by  a  name  as  celebrated  as 
is  recorded  in  the  history  of  the  law.  The  first  person  who 
argues  for  the  custom  is  Mr.  Serjeant  Choke,  who  contends, 
with  several  other  Serjeants,  that  it  maybe  upheld;  that 
you  would  presume  every  thing  in  favour  of  it;  that 
you  would  presume  even  a  grant  of  the  crown  or  an  act  of 
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parliament  in  support  of  it.     I  could  travel  though  the  ar-       ^825. 
guments  here,  but  all  that  is  necessary  to  be  said  is  this;    XheKiKo 
Littleton,  our  great  master,  then  the  king*s  Prime  Serjeant,         *• 
takes  it  up,  and  he  argues,  and  argues  irresistibly,  that  the 
custom  was  radically  bad,  and  that  it  was  impossible  to 
uphold  a  custom  of  such  a  nature,  that  if  a  thief  should 
come  and  rob  you  and  carry  away  your  goods  to  the  city  of 
London, — that  should  be  tantamount,  and  more  than  tanta- 
mount to  a  sale  in  open  market, — that  it  should  preclude  all 
enquiry,  and  should  bar  even  the  king  himself  from  re- 
covering.    Accordingly  all  the  judges  were  unanimously  of 
opinion  that  this  was  a  custom  radically  bad.     But  the 
Solicitor  General  has  pressed  this  argument;  he  says,  it  is 
true  that  the  judges  did  say  that  the  custom  was  bad  ;  but 
they  also  said,  that  if  the  custom  was  good  it  could  not 
bind  the  crown,  and  therefore  you  are  to  infer  that  the 
crown  is  not  bound  by  custom,  and  consequently  is  not 
bound  by  this  usage.    But  I  am  disposed  to  think  that  that 
was  an  obiter  dictum  of  the  Court  that  has  not  authority, 
because  the  decision  that  the  custom  was  bad  totally  cut 
up  the  defence,  and  if  the  Court  do  not  tell  us  what  the 
custom  was,  we  cannot  possibly  apply  it  to  any  future 
custom  or  usage  that  holds  in  this  country.     But  there  is 
no  colour  for  turning  this  dictum  into  a  general  rule  against 
all  customs,  because  we  know  that  the  crown  is  bound  by 
a  vast  number  of  customs  in  this  country.    The  crown  is 
bound  by  the  custom  of  Gravelkind ;  and  if  the  crown,  as 
we  know  has  been  done,  buys  copyhold  property,  it  must 
submit  to  the  customs  of  the  copyhold  in  every  respect. 
The  whole  of  the  Solicitor  General's  argument  applies  to 
a  case  of  a  direct  interest  in  the  crown.     In  the  case  to 
which  he  referred,  the  crown  was  the  immediate  owner  of 
the  goods;  but  the  crown,  in  this  instance,  has  no  means  of 
coming  at  these  goods  but  through  Emerson ;  and  Emerson 
having  placed  the  goods  with  his  wharfinger,  could  by  no 
possibility  get  at  them  without  paying  the  general  balance. 
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1835.      Xhe  crown,  by  yiitae  of  its  extent,  accedes  to  the  interest 
Tbe  KivG    ^  Emerson-    The  utmost  length  to  which  you  can  cany 
,,     ^'         its  rieht,  is  to  consider  that  the  interest  of  the  debtor  had 
been  assigned  to  it.   That  is  always  the  assumption  that 
is  made  in  these  extents ;  the  debt  is  considered  as  quad 
assigned.    Then  is  not  the  necessary  consequence  of  the 
crown  standing  in  the  place  of  the  debtor,  this  ?  That  it  can 
haye  nothing  more  than  he  had ; — ^yoa  cannot  carry  the 
stream  higher  than  the  fountain  head — ^you  cannot  make  a 
deriyatiye  title  mount  higher  than  the  title  from  which  it 
is  deriyed,  and  the  crown  can  haye  nothing  more  assigned 
to  it  than  what  Emerson  had  the  power  of  assigning. 
What  is  that  ?  His  interest  in  the  goods,  subject  to  Hum^ 
phery^s  claim.    The  crown  had  the  right  of  taking  th^ 
goods  out  of  the  possession  of  Humphery,  upon  the  terms 
of  paying  him  his  balance.     It  is  the  duty  of  a  court  of 
justice  to  adyise  the  king  to  do  what  is  just  and  right ; 
and  the  statute  33  Hen.  VIII.  (a),  directs  us  to  do  so,  in 
the  case  thereby  proyided  for.   Now  it  would  appear  to  me 
to  be  a  perfect  injustice  to  decide  against  this  defendant. 
For  what  was  the  situation  of  Humphery  before  this  ex- 
tent issued  ?     He  had  a  double  security — ^he  had  the  per- 
sonal claim  against  Emerson,  and  what  is  infinitely  better, 
a  security  by  pledge,  for  I  cannot  distinguish  this  case 
from  that  of  a  pledge,  the  law  of  which  is  perfectly  clear. 
It  is  plain  he  has  a  double  security ;  the  personal  se- 
curity against  the  bankrupt,  and  the   more  substantial 
security  of  the  actual  possession  of  the  goods.     Shall  it  be 
said  then  that  the  crown,  by  virtue  of  any  privilege,  shall 
be  enabled  to  take  from  this  man  his  better  security, 
namely,  these  goods,  and  drive  him  to  the  doubtful  secu- 
rity of  a  claim  against  a  ruined  man  ?     It  would  be  a 
downright  act  of  injustice,  and  I  hope  that  I  have  the 
concurrence  of  tbe  rest  of  the  Court  in  saying  so.    There 

(a)  C.  39,  s.  58. 
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remains,  therefore^  only  one  word  to  be  said  on  another      ^B25. 
part  of  the  case,  respecting  which,  perhaps,  there  may  be    xheKiNo 
some  degree  of  doubt.     It  appears  that  there  is  1074/,  due  ,,     *• 
for  wharfage,  and  96/.  for  warehouse  room.    Now  I,  for 
one,  am  aware  of  no  distinction  between  the  two  claims. 
In  my  experience  I  have  always  considered  the  case  of  a 
wharfinger,  and  of  a  warehouseman,  as  standing  upon  the 
same  grounds. 

Garrow,  B.  My  learned  brother  having  gone  very 
fully  into  this  case,  and  having  delivered  the  judgment  of 
the  Court,  it  is  not  usual,  I  believe,  for  the  other  members 
of  the  Court  to  express  their  opinion  upon  that  on  which 
the  opinion  of  the  Court  is  unanimous;  but  there  is  a 
point  on  which,  perhaps,  the  rest  of  the  Court  may  not 
entirely  agree  vnth  him.  I  think  there  is  a  distinction 
between  the  cases  of  the  hen  of  a  wharfinger,  for  his  wharf- 
age, and  of  a  lien  for  warehouse  room. 

HiJLLOCK,  B.  I  am  not  prepared  to  coincide  with  that 
part  of  the  judgment  which  relates  to  the  general  lien  for 
warehouse  rent,  and  I  therefore  wish  to  give  no  opinion 
upon  that  subject.  If  there  is  any  doubt  about  it,  it  had 
better  be  re-considered. 

The  rule  was  accordingly  discharged  to  the  extent  of 
the  1074/.,  and  the  rest  of  the  case  stood  over  to  be  re- 
considered. 


This  day  the  Court  observed,  that  the  question  of  a  February  4th. 
general  lien  for  warehouse  room  did  not  arise  in  the  case, 
because  the  only  claim  of  general  lien  upon  the  pleadings, 
was  for  wharfage.  But  it  appearing  that  the  96/.  8s.  lOd. 
had  been  tendered  to  the  defendant  at  the  removal  of  the 
goods,  and  refused,  without  payment  of  his  entire  demand. 
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1825.       they  allowed  that  claim  in  the  particular  instance  without 
The  King.    S^^^S  *"^y  opinion  on  the  abstract  point ;  and  directed 
V*         the  rule  to  be  discharged  generally. 

HUMPHERY.  . 

Rule  discharged,  generally ;  and  the  bond  given  by  the 
defendant  to  be  delivered  up  to  be  cancelled. 


Exdkgyer  of  The  KiNG  V.  CooKE,  (outlawed  in  London,  at  the  suit  of 
s^,^.^^  William  Rayer,  for  2500/). 

Fehnuay  4th, 

^^^"^^^"^  Writs  of  exigent  and  allocatur  exigent  issued  from  the 
al  property  King's  Bench,  at  the  suit  of  William  Rat/er,  against  the 
feited^Md^'^"  defendant,  directed  to  the  then  sheriffs  of  London ;  and 
vested  in  the  on  the  13th  October  1823,  he  was  outlawed  at  the  Husting 
use  of  the       ^^  Pleas  of  land,  held  at  the  Guildhall.      Those  writs 

plaintiflO  im-  ^ere  returned.      On  the  19th  November,  1823,  a  spe- 

mediately  ... 

upon  outlaw-  cial  writ  of  capias  utlagatum,  tested  the  6th  of  the  same 

ry^thetrnt  jjjonth,  issued,  directed  to  the  sheriff  of  the  county  of 

of  the  party,  /  ^  ^ 

as  well  as  at  Devon,  by  virtue  oi  which  he,  on  the  2 1st  November, 
kine.*"  ^  ^  attached  certain  chattels,  lands,  and  tenements  belonging 
to  the  defendant  previously  to  the  outlawry.  An  inqui- 
rules  for  en-  sition  was  taken  on  the  17th  January,  1824,  by  which  it 
lai^ng  the     ^;^g  stated  that  the  lands  and  tenements  were  affected  by 

returns  to  .  . 

writs  in  this    prior  mortgages  and  incumbrances;   and  that   ^  fi.fa. 

S^"ir  ^       ®^^^  ^^^  '^y  judgment  creditors,  who  were  also  mortgagees. 

Bench  re-      in  the  King's  Bench,  had  been  delivered  to  the  sheriff  on 

sheriff  Uie      ^®   \b'^   November   preceding.     On   the   return  of  the 

enlargment     capias  vtlagatum,  a  transcript  thereof  and  of  the  inqui- 

on  h?s™ppU-  sitioJ^  was  filed  in  this  Court,  and  an  eight-day  rule  to 

cation,  and     claim  was  given  on  the  3rd  February,  1824.     No  claim 

nefit.  having  been   made   within   the  limited  time,  'a  writ  of 

venditioni  exponas  was  sued  out,  and  the  sheriff  sold  the 

goods  and  chattels.    The  judgment  creditors  gave  notice 

to  the  sheriff  not  to  pay  over  the  proceeds  of  the  sale,  which 


V. 

Cooke. 
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amounted  to  646/.  25.  2d.,  under  the  last-mentioned  writ.  *  ^825. 
In  consequence  of  that,  and  of  the  pendency  of  a  rule  f^^e  King 
nisi,  in  the  King's  Bench,  to  reverse  the  outlawry,  he 
obtained  rules  from  time  to  time  in  each  Court,  for  en- 
larging the  returns  to  the  writs,  in  order  that  previously  to 
making  his  returns  it  might  be  ascertained  what  party  was 
entitled  to  the  money.  And  he  paid  it  into  this  Court, 
pursuant  to  an  order  granted  him  for  that  purpose. 
The  rule  for  reversal  of  the  outlawry  having  been  dis- 
charged in  the  King's  Bench,  the  prosecutor  of  the  out- 
lawry applied  to  this  Court,  in  last  term,  and  obtained  an 
order  for  the  judgment  creditors  to  shew  cause,  why  the 
proceeds  of  the  sale  should  not  be  paid  to  him,  upon  ob- 
taining B,  grant  thereof  from  the  Lords  of  the  Treasury; 
and  upon  the  application  of  the  sheriff,  at  the  same 
time,  it  was  made  a  part  of  the  order  that  his  return  to 
the  writ  of  venditioni  exponas  should  be  in  the  interim 
stayed. 

Coleridge,  for  the  judgment  creditors,  shewed  cause ; 
and  contended  that  the  claim  of  those  parties  ought  to  have 
priority  of  the  claim  of  the  prosecutor  of  the  outlawry, 
their  writ  of  Ji*fa.  having  been  delivered  to  the  sheriff 
prior  to  the  prosecutor's  writ  of  capias  utlagatum.  It  was 
meant  to  be  argued  that  the  latter  writ  should  take  place 
of  the  former,  on  the  principle  that  the  defendant's  goods 
and  chattels  were  forfeited,  and  vested  in  the  king  from  the 
time  of  the  outlawry,  which  was  declared  on  the  13th 
October,  and  before  the  delivery  of  the  fi.fa.  That  rule, 
however,  did  not  apply  to  an  outlawry  at  the  suit  of  the 
party,  but  only  to  outlawries  at  the  suit  of  the  crown. 
The  distinction  was  taken  by  the  Court,  in  Greaves  v. 
D'  Acastro  (a),  and  was  recognised  by  Lawrence,  J.  in 
St.  John's  College  v.  Murcott  (6).     Even  in  the  case  of 

(a)  Bunb.194.  (b)  7T.  R.  264. 
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1835.  an  extent.  Lord  Kenyan  held  {Rorke  v.  Dayrell  (a)  )  ''  that 
j^'^^Q  as  by  the  common  law,  abridged  as  it  is  by  the  statute  of 
V*  frauds,  the  property  of  the  debtor's  goods  is  bound  by  the 
deUvery  of  the  writ  to  the  sheriff;  there  then  remains  no 
property  in  the  debtor,  on  which  the  prerogative  of  the 
crown  can  attach."  The  crown  had  no  direct  interest  in 
this  money,  and  considered  itself  merely  as  a  trustee  for 
the  individual  who  might  be  declared  entitled  to  it ;  there- 
fore the  case  came  within  the  spirit  of  the  statute  of 
frauds  (6).  He  admitted,  however,  that  there  were  a  num- 
ber of  decisions  which  looked  the  other  way. 

Tindal  and  Bayly,  JR.,  in  support  of  the  order,  relied 
on  the  case  of  Britton  v.  Cole  (c),  which  was  an  outlawry 
at  the  suit  of  the  party,  and  it  was  held  that  by  the  bare 
outlawry  the  personal  goods  were  immediately  forfeited, 
and  vested  in  the  king.  They  observed  that  that  decision 
had  been  recognised  by  L.  C.  B.  Comyns,  in  his  Di- 
gest (d),  and  distinguished  the  case  cited  from  Bunbury. 

Bernard,  G.  for  the  sheriff,  applied  to  be  allowed  out  of  the 
fund  in  Court,  the  costs  of  the  applications  to  this  Court 
and  the  King's  Bench,  for  enlarging  the  returns  to  the 
writs  of  venditioni  exponas  and  Jieri  facias,  and  other  inci- 
dental expenses. 

Tindal  insisted  that  such  an  application  by  the  sheriff 
was  quite  unprecedented  and  unfounded,  his  former  appli- 
cations here,  and  in  the  King's  Bench,  having  been  for  his 

(a)  4T.  R.  411. 

(6)  29  Car.  II.  c.  3,  s.  16,  by  which  it  is  enacted  "  that  no  writ  of 
fieri  fadazy  or  other  writ  of  execution,  shall  bind  the  property  of  the  goods 
against  whom  [which]  such  writ  of  execution  is  sued  forth,  but  from  the 
time  that  such  writ  shall  be  delivered  to  the  sherifis,  under-sheriffi,  or 
coroners,  to  be  executed." 

(c)  Salk.  395.  (rf)  Tit.  "  Utlagary."  (D.  5). 


lULAEY  TERM,  5  &  6  GEO.  IV.  199 

own  protection ;  and  it  was  always  thought  a  sufficient       1B25. 
favour  to  obtain  the  delay  of  the  return.  The^wo 


Alexander,  C.  B.  It  appears  to  me  that  the  case  of 
Britton  v.  Cole  has  decided  this  case. 

Graham,  B.  I  do  not  perfectly  understand  the  dis- 
tinction taken  in  Bunbury,  between  an  outlawry  at  the 
suit  of  the  individual,  and  at  the  suit  of  the  crown  ;  both 
have  the  effect  of  fixing  the  property  in  the  crown. 

HuLLOCK,  B.  With  respect  to  the  application  by  the 
sheriff,  I  do  not  know  that  the  Court  can  assist  him.  I 
apprehend  that,  as  the  enlargements  of  the  return  were 
favours,  he  must  be  content  v^th  the  indulgence  already 
shewn  him.  As  to  the  principal  point,  the  question  is 
what  time  the  property  became  forfeited  and  vested  in  the 
crown.  The  defendant  is  declared  an  outlaw  on  the  13th 
October.  In  the  subsequent  November,  a  writ  of  execution 
issues,  and  the  point  disputed  is,  whether  the  goods  of  the 
defendant  at  the  time  the^.yb.  was  put  into  the  sheriff's 
hands,  were  not  already  become  the  property  of  the  crown. 
In  Co.  Litt.  (a),  it  is  laid  down,  that  "  by  the  outlawry,  the 
plaintiff  recovers  nothing,  but  the  king  taketh  the  whole 
benefit  thereof; "  Britton  v.  Cole  was  founded  upon  that. 
There  are  four  or  five  cases  in  Bunbury  upon  the  point. 
Rex  V.  Southerhy  (Jb),  Rex  v.  Fowler  (c),  the  case  which 
was  referred  to,  and  Rex  v.  Pritchard  (d).  But  the  de- 
cision  referred  to  by  Mr.  Tindal  is  not  touched  by  any  of 
these  cases,  which  is  law  at  the  present  time,  and  I  think 
that  the  present  case  falls  within  that  decision. 

Parke  for  the  Attorney  General,  consented  on  behalf  of 

his  majesty. 

Order  absolute. 

(fl)  288  b.        (b)  Bunb.  5.  (f)  Id.  3  (d)  Id.  269. 


V. 

Cooke. 
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Jjn[  rule  of  Court*  on  motzoiu  after  deeiantttcm  and  bcfiire 
bf  tlHt  Cawt  pktt»  all  naatesB  in  'iiiiefcnce  in  thi»  douse  weze  referred 
1^  ^^  tD  arintracum.  The  acfaitEator  made  the  ^obMuutixL  part 
of  hifr  awani  in  these  tesrms:  '*  I  awarri  ami  iirieet;  tfast  a 
^te  en  the  iBerdict  in  dna  caoae  be  finally  enfiaed  &r  the  waA  plain- 
iSSfcSl^  ti&y  wrdi  2S4/.  L2».  dmnacesi.*'  The  (fefawfent:  harin^ 
miaeA  m  the  duofaeyed  the  award,  the  Coort  re^ojaed  tn  ♦anfijict?  obe- 
^2*f^  1^  <fience  to  it  hv  attachmenC(/K)^  coocfflvimr  it  not  to  be  a 
narfai^  pfoper  Ihimdacina  ibr  that  praceedinGr^  bat  withirat  «rmn§ 
tsuanm,  an  opuiioa  (ML  the  validity  ai  the  award,  con»deied  as  the 
^*°"^  sihject  of  an  actioo.  The  pfaintilEi  disi  prriceedBd  by 
BRfaxnEbf  aetusa  of  debc  The  declaration  contained  two  ctmnt» 
^j^"*^  apon  the  award,  one  special,  the  ocher  ^snsnL  beades  the 
CfMBmon  connt^  fbr  orooda^id  and  de&vefed*  on  on  acooont 
^MN,r  lii^a  ^^SkCied,.  Ju*.    The  special  count  porported  xo   state  the 

¥«fiet  in  tfa»  awpafrf,  and  allesv^d  that  the  arbitrator  (fei  **  award  ^at 

caoKbcina^ 

if  cDKKfi  isr  ^^  ^^'^  defendant  wasi  liable  to  the  said  pfeimtrrilH  ibr,  and 


ZL^S??i^  ^»  account  of,  their  clamia  in  the  said  action^  in  the  amn 
tbmyqwi::^  of  284/,  I2«.,  and  that  the  said  defendant  :^aid  pay  and 
\^^^^  swtirfyr  the  said  snn  of  284/-  12f-  to  the  said  plaintife.'^ 
^^■*|?«f  Tfce  eau»e  wasi  tried  before  Best,  C.  J-,  at  the  summer 
6k^ea»f  aiMKzai,  1824,  for  die  conntT  of  Derby.  The  piaintti&  de- 
^*  ^  fXmtA  going  into  ^:ruit!nce  of  their  ori^rina!  cause  of  action* 
sMdieavrafd  bvt  refied  on  the  award,  and  a  Terdict  was^  onder  the 
MfroMtn^  learned  judge's  dmctifxiy  giren  for  them  for  284/.  125.,  the 
tnee,  dMc  amocmt  of  the  sum  awarded.  Bat  npoa  the  appikratioii 
coaM  ft9t  Im»   ^the  defendant's  coonael,  leare  was  giren  to  more  to  set 


,fc£^~3^  *;  S«^  M<^  R«P  72. 


a»  swaoni  tktt  m>  mneh  wu  due,  and  to  be  paid ;  and  that  therefore  die  awvd  coald  iMt 
be  fimofted  either  1)ijr  attacknent  or  aetioo. 

iffe-julfey  tktt  at  wlkater^T  !ila^  of  proceedhi^  a  cause  mar  bare  armed,  aa  arbitntsNr 
cam  batf  e  ao  acdwrky  <A  Yanaedy  and  without  the  iBterrentioo  of  a  juzr,  to  direct  the 
enliy  cf  a  Terdkt. 
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aside  the  verdict,  and  enter  a  nonsuit  upon  two  grounds : — 
1st,  that  the  award  was  not  one  on  which  an  action  could 
be  sustained,  or  a  verdict  recovered,  for  the  rule  of  refer- 
ence did  not  give  the  arbitrator  authority  to  direct  a  ver- 
dict to  be  entered,  not  having  originated  out  of  an  order  of 
nisi  prius, /and  the  parties  not  having  been  at  issue.  2nd, 
that  thelre  was  a  variance  between  the  award  and  the 
statement  of  it  in  the  declaration. 


1825. 

Jackson 
and  others 

v. 
Clarkb. 


Clarke,  N.  G.  had  obtained  a  rule  nisi  in  last  term, 
against  which 


Vaughan,  S.,  and  Balguy,  shewed  cause.  They  con- 
tended that  the  action  was  maintainable : — that  the  pre- 
sent question  stood  entirely  unaffected  by  the  former  de- 
cision, because  by  that  the  Court  did  nothing  more  than 
refuse  the  attachment : — that  the  arbitrator  had  not  ex- 
ceeded his  authority  in  directing  a  verdict : — but  supposing 
he  had,  the  award  might  be  taken  to  be  a  virtual  and  sub- 
stantial adjudication  that  such  a  simi  was  due,  and  to  be 
paid  by  the  defendant  to  the  plaintiffs : — that,  as  an  award 
might  be  good  in  part,  and  bad  in  part,  the  intervening- 
words  "  and  direct  that  a  verdict  in  this  cause  be  finally 
entered"  might  be  struck  out  and  rejected,  and  the  residue 
would  be  good,  read  in  this  way,  '*  I  award  for  the  said 
plaintiffs,  with  284/.  125.  damages."  It  is  unnecessary  to 
enter  into  the  argument  on  the  second  point,  the  decision 
having  gone  on  the  first. 

The  Court,  without  calling  on  Clarke  to  support  the 
rule,  decided  that  it  ought  to  be  made  absolute.  They 
allowed  that  this  question  was  independent  of  that  on  the 
motion  for  the  attachment,  but  held  that  the  arbitrator  had 
exceeded  his  authority  in  directing  a  verdict  to  be  entered, 
inclining  to  the  opinion  that  that  could  not  be  done  in  any 
case  of  a  submission  to  arbitration,  except  on  a  reference 
from  nisi  prius,  and  by  the  intervention  of  a  jury.    And 
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1825.       although  an  award  might  be  good  in  part,  and  bad  in  part, 

Jackson     *"^  ^^  ^^  ^®^®  contained  in   distinct   paragraphs,  might 

and  others    admit  of  the  rejection  of  the  vicious  part ;  yet,  an  award 

Clarke.     ^^^^  ^^^s,  comprised  in  one  sentence,  from  which  the  clause, 

containing  the  excess  of  authority,  could  not  be  struck  out 

without  leaving  the  remainder  a  mere  caput  mortuum, 

could  not  be  divided. 

Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  fram  the  King's  Bench.) 


Feh^io.  Huston  V.  OwsTON. 

It  is  not  a  f^ ASE  in  assumpsit.    The  declaration   was  entitled  of 

error^to  en-  Michaelmas  Term,  4  Geo.  IV.  generally.     The  first  count 

title  the  de-  stated  that  "  whereas  the  said  defendant  heretofore,  to  wit, 

Michaelmas  on  the  I8th  day  of  November,  in   the  year  of  our  Lord 

Term  gene-     i823,  at.  Sic.,  in,  &c.,  was  indebted  to  the  said  plaintiff  in 
rally,  and  to  ^ . 

aver  therein    the  sum  of  150/.  of  lawful  money  of  Great  Britain,  for 

?flS:;r  d-«"  g«od«'  — .  -d  merchandizes  before  that  time  by 
crued  on  the  the  said  plaintiff  sold  and  delivered  to  the  said  defendant, 
ber,  in  the  "  ^*  ^^^  special  instance  and  request,  and  being  so  indebted 
same  year,      to  the  said  defendant,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at,  8cc.,  in,  8cc., 
undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  to  him  the  said  sum  of  150/.  whenever  after- 
wards he  the  said  defendant  should  be  thereunto  lawfully 
requested."    The  other  counts  contained  the  same  alle- 
gation with  respect  to  the  time  of  the  liability  and  the 
undertaking ;  and  a  breach  was  averred  by  non-payment 
on  request,  "  on  the  same  day  and  year  aforesaid,  and 
oftentimes  afterwards."      The  defendant  suffered  judg- 
ment by  default,  and  afterwards  brought  a  writ  of  error. 
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The  cause  of  error  was^  that  by  the  memorandum  the  de- 
claration related  to  the  first  day  of  Michaelmas  Term, 
1823,  which  was  November  6th,  whereas  all  the  causes  of 
action  were  stated  to  have  accrued  on  the  18th  November, 
1823,  so  that  on  the  face  of  the  proceedings  the  declara- 
tion appeared  to  have  been  exhibited  before  the  accruing 
of  the  causes  of  action. 


1825. 

RUSTON 

V. 
OWSTOK. 


Jones,  D,  F.,  for  the  plaintiff,  in  ferror.  If  the  objection 
now  made  had  arisen  on  demurrer  it  would  have  been 
good.  It  is  true  that  in  Pugh  v.  Robinson  (a),  an  objec- 
tion of  the  same  nature  was  over-ruled  on  demurrer.  But 
in  that  case  the  cause  of  action  was  laid  on  a  day  (the  7th 
November)  which  happened  to  be  the  first  of  the  term,  and 
therefore  the  Court  got  ov^r  the  difficulty  by  referring  to 
the  old  practice  of  declaring  ore  tenus,  and  intending,  by 
analogy  to  it,  that  the  declaration  could  not  have  been 
delivered  till  the  sitting  of  the  Court,  in  which  case  the 
eaiise  of  action  might  have  had  a  prior  commencement. 
But  this  case  does  not  admit  of  such  an  intendment,  and 
this  Court  has  nothing  to  guide  itself  by,  except  what  is 
within  the  record.  In  Dickinson  y.  Plaisted(b),  the  plain- 
tiff's bill  was  filed  with  a  general  memorandum  of  the  pre- 
ceding Trinity  Term,  whereas  the  cause  of  action  took 
place  on  the  6th  September.  The  Court  gave  leave  to 
dtnerid  the  te^ord  by  inserting  a  special  memorsthdum  of 
the  day  of  actually  filing  the  bill,  the  2tid  November ;  but 
the  necessity  of  the  amendment  shews  that  the  general 
memorandum  was  error.  The  clerk  of  the  errors,  in  tran- 
scribing the  record  of  Randole  v.  Bailey  (c),  by  mistake, 
iiiserted  a  general,  instead  of  a  special,  memorandum,  but 
afterwards  substituted  the  special  memorandutn  in  the 
transcript ;  and  though  the  Court,  considering  the  clerk  of 
the  errors  as  the  agent  of  the  plaintiff  in  error,  refused  to 
restore  the  transcript  to  the  state  in  which  it  stood  at  the 


(a)  1  T.  R.  116.        {b)  7  T.  R.  474.        (c)  l  M.  and  S.  232. 
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tlie  qror  was  aasagned,  there  wms  not  m  ande 
hiot  that  tiiatstale  wms  oot  agroond  of  entor.  Ei'CDmAcr 
TCfxlict.  the  bill  and  dedaiation  irere  adjudged  to  be  bad 
in  VamUe$  r.  D^eim),  and  judgment  was  arrested,  be- 
cause thev  related  to  a  dav  wiiJum  the  tenn,  and  the  scn^ 
lal  memofandum  to  its  cnnmenoenient,  the  tenn  beinir  i^ 
law  but  as  one  day.  In  Biskop  t.  Kmjt^  (6),  the  phiwtilfr 
was  leiied  in  an  infeiior  Coort  before  the  cause  of  action 
ai^ieaied  to  have  accrued,  and  in  the  King*s  Bench  this 
obfcction  was  hdd  to  hare  been  cured  by  Terdict,  but  that 
answer  does  not  apply  to  this  case  where  the  judgment 
was  by  ddanlt.  The  principle  contended  for  is  expressly 
laid  down  in  2  Ws.  Saunders,  1,  a.  b,  where  the  cases 
are  collected.  [In  the  course  of  the  argument  HrLUKrK, 
B.,  referred   to  the  case  of   Ward  t.  G«ase//(r).] 

The  Court  did  not  think  it  necessary  to   hear  Timdml, 
who  was  for  the  defiendant  in  error. 

Best,  C.  J.     I  should  be  very  sorry    indeed  if  the 

Court  were  obliged  to  allow  such  an  objection  as  this; 

because  it  is  not  only  contrary  to  the  justice  of  the  case, 

but  also  to  common  sense.    This  declaration  appears  on 

the  fiure  of  it  to  be  a  declaration  of  Michaelmas  Term. 

That  begins  on  the  6th  of  November ;  and  therefore,  unless 

there  be  something  upon  the  record  from  which  we  can 

collect  that  it  was  deliTcred  afterwards,  we  must  take  it 

that  it  was  deliTeied  on  that  day,  which  would  be  good 

cause  of  error.     But  there  is  something  frcHn  which  that 

inference  can  be  drawn,  because  the  causes  of  action  are 

stated  to  hare  accrued  on  the  18th  of  Norember,  which  is 

a  day  within  the  tarm,  and  the  Court  can  take  judicial 

notice  of  that  fact.     That  being  the  case,  there  is  that 

within  this  record  itself  from  which  the  Court  can  see  that 

the  declaration  was  delivered  after  the  cause  of  action 

accrued. 

Judgment  affirmed. 

(«;  Garth.  113.  (i)  3  B.  &  A.  60S.         (r)  W.  Bbck.  2.  735. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error,  from  the  King's  Bench). 

Whitehead  v.  Greetham.  Feh^  lo. 

X  HIS  was  a  writ  of  error  from  the  King's  Bench  on  a     Avennent 
judgn^ent  after  verdict,  in  an  action  of  assumpsit  against  Ihar^^**^' 
the  defendant  below,  upon  promises  made  by  him  to  invest,  plaintiff,  at 
on  good  securities,  a  sum  of  money  entrusted  and  delivered  ant's  request 
to  him  by  the  plaintiff  below,  for  that  purpose.    The  decla-  'Stained  de- 
ration contained  various  counts,  and  at  the  trial  a  verdict  out  roc/,  in 
had  been  entered  for  the  plaintiff  upon  the  first  five  grene-  ^®  Purchase 

*  *^  °  of  an  annuity; 

rally.    The  error  relied  on  was,  that  a  sum  was  given  for  defendant 
entire  damages  upon  these  five  counts,  whereas  the  third  Sse  due  c^ 
was  defective  in  not  alleging  any,  or  a  sufficient  con- ^^  layout  the 
sideration,  for  the  promise  and  imdertaking  set  forth  there-  curelT;^  that 
in  (a).      That  count  stated    ''that,  whereas   before  theP'^^^^^^®^- 
making  of  the  promise  and  undertaking  of  the  said  de-  delivered  it 
fendant  hereinafter-mentioned,  to  wit,  on,  &c.,  at,  8cc.,  the  fo/^^at"^^^ 
said  plaintiff,  at  the  special  instance  and  request  of  the  pose,  but  that 
said  defendant,  retained  and  employed  the  said  defendant  vanced^U  o^" 
to  advance  and  lay  out  a  certain  sum  of  money,  to  wit,  i^^sufficient 
the  sum  of  700/.  for  the  said  plaintiff,  in  the  purchase  of  an  error,  brought 
annuity,  to  be  well  and  sufficiently  secured,  he  the  said  f^^J  verdict : 
defendant  undertook,  and  then  and  there  faithfully  pro-  the  delivery 
mised  the  said  plaintiff  to  use  due  and  sufficient  care  to  w^a^ff^^ 
advance,  and  lay  out  the  said  sum  of  money  in  the  purchase  ficient  con- 
of  an  annuity,  the  payment  whereof  should  be  well  and  Ae^^mlseT 

sufficiently  secured :  and  the  said  plaintiff,  in  fact,  saith,  1"^>  ^^^  »^ 
1       1.  oj-       •     xi.        -J  1     ^  X-        J  •  ;  the  considera- 

that  he,  confiding  m  the  said  last-mentioned  promise  and  tion  were  in- 
undertaking  of  the  said  defendant,  afterwards,  to  wit,  smed^  no^ad 
on,  &c.,  at,  8cc.,  delivered  to  him,  the  said  defendant,  the  vantage  could 

be  taken  of  it 
at  that  stage, 
(a)  See  2  Wms.  Saund.  171  a.  n.  1. 

P 
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1825.  said  last-mentioned  sum  of  money  for  the  purpose  last 
Whitehead  ^^^resaid ;  and  although  the  said  defendant  afterwards, 
V-  to  wit,  on,  8cc.^  at,  8cc.,  did  advance  and  lay  out  the  said 
sum  of  money  for  the  said  plaintiff,  in  the  purchase  of  a 
certain  annuity,  to  wit,  the  purchase  from  the  Reverend 
Samuel  Locke,  of  an  annuity  or  annual  payment  of  96/. 
during  the  life  of  the  said  Samuel  Locke,  for,  and  in  con- 
sideration of,  the  said  sum  of  700/.,  the  money  of  the  said 
plaintiff,  then  and  there  advanced  and  paid  by  the  said 
defendant  to  the  said  Samuel  Locke;  nevertheless  the  said 
defendant^  not  riQgarding  his  said  promise  and  undertaking, 
but  contriving,  and  fraudulently  intending  craftily  and  sub- 
tilly,  to  deceive,  and  defiraud,  and  injure  the  said  plaintiff  in 
this  behalf,  did  not,  nor  would  use  due  and  sufficient  care 
to  advance  ojid  lay  out  the  said  sum  of  money  in  the  pur- 
chase of  an  annuity,  to  be  well  and  sufficiently  secured, 
but  wholly  neglected  so  to  do,  and  thereby  craftily  and 
subtilly  deceived  and  defrauded  the  said  plaintiff  in  this, 
to  wit,  that  the  said  defendant  then  and  there  wrongfully, 
and  unjustly  advanced  and  paid  the  said  sum  of  TOOL  to 
the  said  Samuel  Locke,  as  aforesaid,  on  a  bad,  insufficient, 
and  inadequate  security ;  and  also  in  this,  to  wit,  that  the 
said  Samuel  Locke,  before  and  at  the  time  of  the  said  ad- 
vance of  the  said  sum  of  700/.  to  him  as  aforesaid,  and 
from  thence  hitherto,  hath  been,  and  still  is,  in  bad  and 
insolvent  circumstances,  and  wholly  unable  to  pay  the  said 
annuity,  or  any  part  thereof;  and  in  truth,  and  in  fact,  by 
reason  of  the  badness  and  insufficiency  of  the  said  security, 
and  of  the  said  last  mentioned  insolvent  circumstances  of  the 
said  Samuel  Locke,  he,  the  said  plaintiff,  hath  been  and  is 
wholly  unable  to  recover  or  receive  payment  or  satisfac- 
tion of  the  said  annuity,  and  is  likely  to  lose  the  same,  as 
well  as  the  said  sum  of  700/.,  so  advanced  and  paid  to  the 
said  Samuel  Locke  as  aforesaid  ;  and  thereby  also,  he  the 
said  plaintiff,  hath  lost,  and  been  deprived  of  the  use  and 
benefit  of  divers  sums  of  money,  amounting  in  the  whole 
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to  a  large  sum  of  money,  to  wit,  the  smn  of  200/.  paid  by       1825.    «. 
the  said  plaintiff,  in  and  about  the  effecting  and  keeping  Whitehead 
on  foot  a  certain  policy  of  insurance,  effect^  on  the  life  of         v* 
the  said  Samuel  Locke,  to  wit,  at  Westminster  aforesaid, 
in  the  county  aforesaid." 

Tindal,  for  the  plaintiff  in  error.  Upon  the  face  of  the 
count  there  is  no  consideration  alleged  for  the  promise. 
There  is  an  allegation  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  employed  the  defend- 
ant to  lay  out  a  simi  of  money  in  the  purchase  of  an 
annuity,  but  there  is  nothing  to  shew  that  it  was  in  con- 
sideration of  such  employment  the  defendant  made  the 
promise.  The  employment  and  laying  out  are  stated  as 
distinct  facts  from  the  promise  and  undertaking.  But  in 
Com.  Dig. (a),  it  is  laid  down  that  ''an  assumpsit  does 
not  lie  without  a  consideration ;  as  if  a  man,  without 
more,  promise  to  build  a  house  for  another ;  for  that  is 
nudum  pactum,  1  Rol.  9,  /.  41.  Cases  may  be  found  in 
whidi  a  consideration  has  been  implied,  but  that  is  only 
where  there  is  something  out  of  which  the  law  can  raise  a 
consideration,  as  In  Remington  v.  Taylor  (6),  where  the 
want  of  apparent  consideration  was  aided,  because  the 
contract  of  bargain  and  sale  ex  vi  termini,  imported  one. 
That  is  not  the  case  here.  [Best,  C.  J.  Should  not  that 
have  been  taken  advantage  of  before  this  stage  of  the 
cause ;  probably  a  great  deal  might  have  been  made  of 
it  by  demurrer.  Hullock,  B.  After  verdict,  it  must  be 
premuned,  that  every  thing  necessary  to  sustain  the  action 
was  proved  at  the  trial,  for  otherwise  a  verdict  could  not 
have  been  obtained.  Evidence  must  have  been  giv^n  that 
the  plaintiff  advanced  700/.  to  the  defendant,  to  lay  out  in 
the  purchaseK>f  an  annuity,  does  not  that  imply  a  considera- 
tion?]   The  allegation  is,  that  the  defendant  undertook  to 

(a)  Tit. ''  Action  upon  the  Case  upon  Assumpsit.*'  (F).  5. 
lb)  Lutw.  235. 

p2 


2IM 
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ported  aDj  cdbcr  ckanctcr  from  wkkk  h  voald  be 
bom  oo  luai  to  do  whit  be  m  waid  to  have  aasvBed. 
m  no  uwmmU  I  itiwi  wbatever  mpfMneBt,  or  if  tbeie  be  may 
it  i»  not  f  KfifntlT  stated,  so  as  to  gromd  the  defiendaiit's 


Ckitiy,  €mttrm^  The  judgment  may  be  supported^  fer 
1st,  there  is  a  sufficient  consideration  stated  in  the  ooont ; 
and  2ndhr,  if  a  consi<lefation  were  not  formally  stated,  or 
not  stated  at  all,  that  is  immaterial  and  may  be  presumed 
after  Tcrdict.  The  count  states,  1st,  the  retainer  and 
emplojrmeDt  which  constitutes  the  consideration, — next,  the 
promise, — ^lastly,  that  certain  acts  contracted  to  be  done, 
were  performed  by  the  plaintiff,  but  omitted  by  the  de- 
fendant. The  subject  matter,  therefore,  is  clearly  a  suf- 
ficient ground  of  action,  if  properly  laid.  The  consideration 
for  a  promise  may  be  any  thing  which  is  either  beneficial 
to  the  defendant,  or  prejudicial,  or  chargeable,  or  trouble- 
some to  the  plaintiff,  or  which  he  was  not  obliged  to  do  (A). 
In  Sturlyn  ▼•  Albany  (c)  the  defendant  covenanted,  that 
if  the  plaintiff  could  shew  to  him  a  deed  that  the  rent  was 
due,  he  would  pay  the  rent  and  arrears :  it  was  moved  in 
arrest  of  judgment  that  the  shewing  of  a  deed  was  no 
consideration  to  ground  an  action,  but  it  was  adjudged 


{a)  2  Chit.  311. 


(6)  1  Wms.  Saond.  211  b,  n.  2,  adfinem. 
(c)  Cro.  Elii.  67. 
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for  the  plaintiff  "  for  when  a  thing  was  to  be  done  by  the      ^s*^- 
plaintiff^  be  it  never  so  small,  this  is  a  sufficient  considera-  whitehead 
tion  to  ground  an  action."  March  v.  Culpepper  (a),  Pullin         ^- 
V.  Stokes (b),  Williamson  v.  Clements {c).    [Hullock,  B. 
These  cases  all  respect  the  quantum  of  the  consideration^ 
the  question  here  is  whether  there  is  any  consideration  at 
all].    The  doctrine  of  Lord  Holt,  in  Coggs  v.  Bernard  {d), 
is,  that  if  a  man  commissions  another  to  act  for  him,  even 
gratuitously^   ah   obligation  is  imposed    upon  the  party 
employed  to  do  what  the  nature  of  the  commission  pro- 
perly requires;  and  he  lays  it  down  (p. 919),  "that  the 
owner's  trusting  the  defendant  with  the  goods  is  a  sufficient 
consideration  to  oblige  him  to  a  useful  management." 
Elsey  V.  Gatward  (e),  Shiels  and  another  v.  Blackbume  (f), 
and  Button  v.  Osborne  (g),  establish  the  same  principle. 
Now  it  is  averred  by  this  count  that  the  plaintiff  delivered 
money  to  the  defendant  to  be  carefully  invested.     2ndly. 
admitting  that  the  statement  of  the  consideration  were 
informal  or  entirely  wanting,  it  is  cured  by  the  verdict. 
The  16  and  17  Car.  II.,  c.  8,  s.  1,  by  its  provisions,  and  the 
4  and  5  Anne^  by  its  spirit,  extend  to,  and  aid  all  cases 
of  this  nature.    The  laying  a  promise  was  dispensed  with 
in   Starke  v.  Cheesman(h),  after  verdict.      In  Jones  v. 
ilsA6iirnAam(i),  Grose,  J.  said,  "every  thing  is  to  be 
intended  which  can  be  in  favour  of  the  verdict."    In  Mar- 
shall V.  Birkenshaw  (k),    where   the  consideration  stated 
was  a  mere  forbearance,  the  Court  sustained  the  decla- 
ration after  verdict,  though  it  did  not  shew  to  whom  the 
forbearance  was  given.    Hume  v.  Hinton  (I),  Richardson 
V.  Mellishim).    1  Wms.  Saund.  228,  n.  1.    After  verdict 
it  must  be  intended  that  the  judge  took  care  that  every 

(a)  Cro.  Car.  70.  (6)  2  H.  Bl.  312.  (c)  1  Taunt.  522. 

\d)  2  Ld.  Raym.  919.      (c)  5  T.  R.  143.  (  0  ^  H.  Bl.  158. 

(g)  Sel.  N.  P.  382,  n.  4th  ed.    (A)  Carth.  509.  (i)  4  East,  465. 

{k)  1  N.  R.  172.  (/)  Sly.  304.  (wi)  2  Bing.  229. 
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1825.       thing  essential  to  the  cause  of  action  was  proYed.    [Hu  l- 

Writeread  lock,  B.     The  principle  was  more  correctly  stated  by 

^     ^'         BuLLER^  J.,  in  Nert>i  v.  Wallace(d),  in  these  terms  *•  after 

Greetham. 

▼erdict  every  thing  shall  be  intended  which  the  allegations 

of  the  record  require  to  be  proved]/'  It  mast  be  presumed 
that  the  jury  were  properly  charged,  and  they  have  found, 
in  effect,  that  the  defendant  prevailed  on  the  plaintiff  to 
entrust  him  ¥rith  his  money,  in  consequence  of  an  expec- 
tation raised  by  him  that  he  would  duly  and  carefully 
apply  it,  and  that  he  failed  in  fulfilling  that  expectation* 
which  is  sufficient  to  support  the  judgment. 

Tindal,  in  reply.  The  cases  stated  do  not  govern  this 
case;  for  the  present  objection  is  that  there  is  an  absence, 
or  an  insufficiency  of  an  allegation,  that  there  was  a  con- 
sideration. Now,  in  the  first  class  of  cases  there  was  al- 
ways  something  or  another  alleged  as  a  ground  for  the 
defendant's  promise,  and  the  sole  question  was  whether  it 
amounted  to  a  benefit  to  him,  or  a  prejudice  to  the  plaintiff* 
The  second  class  of  cases,  beginning  with  Coggs  v.  Ber- 
nard,  were  actions  upon  the  case,  in  which,  according  to 
the  old  form  of  pleading,  it  was  not  necessary  to  allege  a 
consideration.  Till  Slade^s  case  (b),  it  does  not  seem  to 
have  been  settled  that  case  on  assumpsit  could  be  brought 
•  where  debt  would  lie,  because  that  deprived  the  defendant 
of  his  wager  of  law.  If  this  action  were  on  a  tort,  the 
count  would  be  good  enough;  but  the  plaintiff  has  no 
right  to  transfer  to  assumpsit  that  mode  of  pleading  which 
is  allowable  in  tort.  The  last  class  are  cases  in  assumpsit, 
in  which  defective  allegations  of  consideration  were  held 
to  be  cured  by  verdict.  But  then,  a  verdict  cannot  supply 
the  want  of  an  averment  of  any  thing  necessary  to  make 
out  the  plaintiff's  case.  It  was  essential  to  the  establish- 
ment of  his  case,  that  the  moving  cause  of  the  defendant's 

(a)  aT.  B.  05, 26.  {b)  4  Rep.  92. 
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promise,  was  the  plaintiff's  having  entrusted  him  with  this       182^- 
money  to  lay  out,  and  there  is  nothing  in  the  count  in  Whitehead 

question  to  shew  that.  v. 

Greetham. 

Bbst,  C.  J.  This  is  a  writ  of  error  from  the  ELing's 
Bench :  and  the  questiop  is^  whether  there  is,  or  is  not,  in 
the  count  of  the  declaration  in  question,  sufficient  matter 
to  sustain  the  judgment  which  has  been  pronounced.  The 
Court  are  all  of  opinion  that  there  is.  The  two  objections 
which  have  been  made  to  it  are,  1  st«  that  there  is  no  con- 
sideration apparent  to  support  the  undertaking :  2nd,  that 
the  consideration,  if  there  be  any,  is  insufficiently  stated. 
With  repect  to  the  second,  it  appears  to  me  not  to  be  one 
which  can  be  taken  in'  this  stage  of  the  cause.  Imper- 
fection in  the  statement  of  the  consideration  might  b^ 
taken  advantage  of  by  demurrer,  but  not  in  arrest  of  judg- 
ment^ and  still  less  on  a  writ  of  error.  The  .other  question 
is^  whether  there  is  any  consideration  disclosed  in  the 
count  for  the  defendant's  undertaking.  The  count  has 
averred  that  the  plaintiff,  at  the  defendant's  request,  re- 
tained the  defendant  to  lay  out  a  sum  of  money  in  the 
purchase  of  an  annuity,  and  delivered  him  700Z.  for  that 
purpose ;  and  that  the  defendant  undertook,  .and  faithfully 
promised  the  plaintiff,  to  use  due  and  sufficient  care  to  ad- 
vance and  lay  out  that  money  in  the  purchase  of  an  annuity^ 
the  payment  whereof  should  be  well  and  sufficiently 
secured.  Coggs  v.  Bernard  decides  that  the  mere  delivery  of 
the  article  is  abundant  consideration.  There  the  considera- 
tion was  the  delivery  of  brandy.  The  same  consideration 
exists  here,  because  money  was  delivered.  It  is  said  it 
does  not  appear  that  the  delivery  was  the  consideration  of 
the  defendant's  promise.  But  the  money  was  delivered 
by  the  plaintiff's  hand  to  the  defendant,  which,  in  law, 
raises  a  responsibility  in  the  defendant  for  its  application ; 
and  when  that  fact  is  found  by  the  j  ury ,  and  that  immediately 
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1825.       after  a  promise  was  made  by  the  defendant  to  the  plaintiff^ 

Whitehead  °^^st  it  not  be  taken  that  the  promise  was  in  consideration 

V.         of  the  delivery  ?     In  all  cases  after  verdict,  we  are  to  look 

GrEETHAM.  1  1        .      1  11  .  1  1 

to  see  what  the  judge  would  require  to  have  proved  at  nisi 
prius,  and  if  the  alleged  defect,  or  omission,  be  of  that 
nature,  it  is  cured  by  the  verdict.  Now  in  this  case  it  is 
impossible  that  any  judge  would  not  require  proof  that 
the  plaintiff  had  delivered  the, 700/.  to  the  defendant;  and 
also  that  upon  the  delivery  of  the  700/.,  and  in  consequence 
of  that  delivery  the  defendant  expressly  promised  to  take 
care  so  to  lay  out  that  sum  that  itwould  be  legally  secured 
and  advanced  to  a  person  capable  of  paying  the  annuity. 
It  that  were  proved  at  nisi  prius  it  would  constitute  a  good 
cause  of  action,  and  it  seems  necessary  to  have  been  proved 
in  order  to  support  this  count.  Therefore,  I,  and  the  whole 
of  the  Court,  are  of  opinion  that  the  judgment  must  be 

Affirmed. 


77  L^®^^\«  Smith  v.  Stansfield  and  others. 

Jtebruary  12. 

The  yenue    X  HIS  was  an  action  of  covenant  on  a  policy  of  insurance, 
will  not  be 
changed  in  an 

action  of  CO-        CAi/^on  moved  to  change  the  venue  from  Yorkshire  to 

policy  of  in-   Lancashire  on  an  affirmation  by  the  defendant,  a  quaker, 

surance.         in  the  usual  terms ;  and  referred  to  Tidd's  Practice  (a),  as 

an  authority  that  the  venue  might  be  changed  in  an  action 

upon  a  policy  of  insurance  not  being  by  deed. 

But  per  Curiam.  The  venue  cannot  be  changed  in  such 
an  action  as  the  present. 

Rule  refused. 

(a)  Tidd,  653,  8th  edit. 
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Moloney  v.  Smith.  February  12. 

'Yesterday,  Bayly  R.  moved  for  three  rules,  calling     Plaintiff 

on  the  plaintiff  to  shew  cause  why  he  should  not  give  f^JJ^^^^j^^ 

security  for  costs  in  the  same  number  of  actions  of  as-  ^^  costs  on 

Mumpsit  against  different  defendants,  and  that  proceedings  his  residing 

mifi:ht  be  stayed  in  the  meantime.    The  only  fact  disclosed  *?  Iceland ; 

°  ''  .     .  ^        .  .  the  cause  not 

by  the  affidavit  was,  that  the  plaintiff  resided  in  Ireland  :  having  been 

but  it  was  stated  by  counsel  that  there  was  reason  to  doubt  fu^^^f^j 

J  the  venue  laid 

his  solvency ;  that  the  cases  were  not  at  issue,  and  that  in  Middle- 

sex  *  sjid 

the  venue  was  laid  in  Middlesex.  proceedings 

The  rules  were  granted,  to  be  drawn  up  peremptorily  for  stayed  in  the 
this  day,  on  which,  being  unopposed,  they  were  made  ab- 
solute at  the  rising  of  the  Court,  on  affidavits  of  service  on 
the  plaintiff's  clerk  in  Court (*). 

(♦)  Vide  Pray  and  others  v.  Edie,  1  T.  R.  267.  Fitzgerald  v.  Whit- 
more,  1  T.  R.  362.  Ganesford  v.  Levy,  2  H.  Bl.  118.  Henshaw  v. 
Garves,  ibid.  383.  Beckman  v.  Legrainge,  2  Anstr.  359.  Tidd's  Prac- 
ticCy  1,  582,  8th  ed.     Manning's  Pract.  Exch.  2,  411. 


1824, 
November  13. 

Atkins  and  Hurst  v.  Drake,  Clerk.  (*)  1825, 

_  Feb.  11  4- 12. 

X  HIS  was  an  issue  directed  by  this  Court  in  pursuance  of  ^"^^y*^^ 
an  order  of  the  House  of  Lords,  whether  for  time  imme-  not  docu- 
morial  there  had  been  payable,  and  of  right  ought  to  be  ^^^^  of  such 

paid,  to  the  vicar  of  the  parish  of  Warmfield,  in  the  county  authority  as 

'  /A\  o  x«    1       J  V         '  fwv  1.    r>,         ^^^  to  exclude  ail 

(♦)  3  Eagle  and  Younge  8  Tithe  Cases,  888.  other  evi- 

,  ,  dence^butare 

to  beconstnied  and  expfained  by  the  usage  proved  respecting  the  subject  matter  to 
trfaich  they  refer. 

The  evidence  afforded  by  the  ecclesiastical  and  parliamentary  surveys,  either  for  or 
igainst  a  modus,  is  entitled  to  very  little  lyeight. 

The  dissatisfaction,  weakly  expressed,  of  the  judge  who  has  tried  an  issue,  directed 
by  a  Court  of  equity,  with  the  verdict,  on  a  question  of  fact,  is  not  a  ground  for  granting 
a  new  trial,  if  the  verdict  be  satisfectory  to  the  Court. 

On  the  trial  of  an  issue,  whether  a  modus  of  5t,  was  payable  for  all  hay  within 


214  CASES  IN  THE  EXCHEQUER, 

1B25.       of  York,  "  a  modus,  or  customary  payment  of  5s.  in 

j^^^^    each  and  every  year,  for,  and  in  lieu  of  all  tithe   hay 

aiM]        arising,  8cc.,  and  cut  upon,  and  from  off  the  lands  within 
Hurst 
^,  the  town,  or  hamlet,  or  village  of  Sharlston,  such  yearly 

^^f^^'  '  sum  of  65.,  in    each   and    every   year,    being   payable 

by  each   and  every    occupier  of  lands  within   the   said 

town,  hamlet,  or  vill  producing  hay  within  the  same,  until 

such  one  yearly  sum  is  paid  by  them,  or  some  or  one  of 

them  :'*  and  liberty  was  given  to  the  judge  who  should  try 

the  issue,  to  indorse  upon  the  postea  whether  any  such 

yearly  sum  was  payable  for  hay  produced  on  lands  of  any, 

and  what  particular  description,  or  any  other  special  matter. 

The  defendant  at  law,  as  vicar,  had  filed  his  bill  as  of 

Easter  Term,  1816,  against  the  plaintiffs,  and  several  other 

occupiers,  for  an  account  and  payment  of  all  the  tithes, 

a  sab-division  of  a  parish,  the  occupiers*  case  was  proved  by  parol  testimony  of 
usage,  reputation,  and  tradition,  carried  back  above  a  century,— iy  receipts,  (the  last, 
however,  not  inconsistent  with  the  opposite  case),  and  by  collateral  circumstances :  but 
was  met  by  the  ecclesiastical  survey,  which  valued  the  tithe  hay  of  the  whole  parish 
at  only  3s., — the  parliamentary  survey,  which  made  no  mention  of  the  modus,  (nor 
of  another  modus  which  was  taken,  as  confessed,  against  the  clergyman) — and  by 
nine  terriers  from  1727  to  1809,  which  described  me  modus  thus :  "  In  S."  (the 
district)  "  only  5«.  for  all  the  hay  in  their  crofts^  and  nothing  paid  for  all  other 
hay,  except  herbage."  The  jury  found  that  the  payment  had  been  immemorial,  and 
general,  over  all  the  lands,  but  the  iudge  certified  that  ^*  he  should  have  been  better 
satisfied,  had  the  verdict  confirmed  the  modus  to  the  ancient  crofls."  This  Court  was 
satisfied  with  the  verdict,  and  therefore  refused  a  nev  trial.  Hullock,  B.  dissenting, 
a^d  Gabrow,  B.,  who  had  not  heard  the  whole  of  the  argument,  giving  no  opinion. 
And  an  application  to  have  the  rule  re-argued,  for  the  purpose  of  having  me  opinion  of 
the  whole  Court,  was  refijsed,  being  new  and  of  dangerous  precedent,  particularly  as 
renxds  the  mode  of  transacting  a  great  part  of  the  common  law  business  of  the  Court. 

The  modus  was  laid  to  have  been  immemorial,  and  payable  by  every  occupier  grow- 
ing hay:  held,  not  to  be  disproved  by  evidence  of  an  endowment  in  1253,  and  of  a 
contributOTY  payment  by  every  occupier  indiscriminately. 

Old  receipts  by  churchwardens  to  parishioners,  for  contributions  by  the  latter  to  the 
modus,  rejected  as  evidence  to  support  it. 

An  entry,  purporting  to  be  a  terrier,  in  an  old  book  called  a  parish  register,  produced 
from  an  iron  chest  in  the  vicarage  house,  of  which  the  only  key  was  kept  by  the  vicar, 
and  accompanied  by  other  suspicious  circumstances,  admitted  in  evidence,  ^XnisipriuSy 
and  left  to  the  jury  to  receive  its  due  weight ;  found  by  them  not  to  be  authentic,  and 
therefore  rejected  by  the  Court  (♦). 

When  the  barons  are  equally  divided  in  opinion  no  judgment  follows.  Whether  a 
decision  .can  be  obtained  by  calling  in  the  Chancellor  of  the  Exchequer  to  sit  with  the 
barons  at  a  re-hearing  of  the  case  ?   Quare. 

(•)  See  i  Phill.  Bvid.  408,  n.  S,  Mh  vlit. 
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great  and  small,  within  the  parish  in  question^  except  a 
moiety  of  the  tithes  of  com  and  grain. 

The  parish  comprised  four  townships  or  hamlets :  viz. 
Warmfield,  Kirkthorp,  Heath,  or  Wannfield-cum-Heath, 
and  Sharlston. 

The  present  plaintiffs,  and  a  third  occupier  in  Sharlston, 
deceased,  put  in  a  joint  answer  whereby  they.set  up  a  modus 
of  6s.  for  all  the  tithe  hay  in  that  township,  pleading 
it  as  payable  at  Lanmias,  by  all  and  every  the  occupiers. 
The  parties  who  occupied  out  of  Sharlston  put  in  a  joint 
answer,  whereby  they  set  up  a  modus  of  Sd.  per  acre  for 
hay  produced  within  the  townships  of  Warmfield,  Heath, 
or  Warmfield-cum-Heath,  and  Kirkthorp.  Several  paro- 
chial moduses  also  were  pleaded,  but  a  specification  of  them 
is  immaterial  to  the  present  case. 

The  bill  was  amended  by  making  the  Earl  of  West- 
moreland a  party  defendant  to  the  suit,  by  reason  of  his 
claiming  to  be  entitled  to  the  tithes  of  com  and  pulse 
within  the  township  of  Sharlston,  (in  which  he  is  the 
principal  proprietor),  under  a  grant  from  Hen.  VIII. 

Witnesses  were  examined  on  both  sides.  The  cause  was 
heard  before  the  late  Lord  Chief  Baron,  on  the  20th  Janu- 
ary, 1818,  and  several  following  days,  and  judgment  was 
given  on  the  3rd  February.  The  bill  was  dismissed  with 
costs  as  against  the  Earl  of  Westmoreland : — an  account 
was  decreed,  with  costs,  of  the  tithe  of  hay  within  the 
township  of  Sharlston,  and  of.  all  the  other  titheable  mat- 
ters in  the  bill  mentioned ;  except  hay  in  the  townships 
of  Warmfield,  Heath,  and  Kirkthorp,  as  to  which  an  issue 
at  law  was  directed  to  try  the  alleged  modus  of  8d.  The 
vicar  declined  to  try  the  issue  last  mentioned :  and  a  de- 
cretal order  was  subsequently  made,  that  as  against  him 
the  eight-penny  modus  should  be  taken  pro  confesso.  The 
defendants,  in  equity,  appealed  from  all  those  parts  of  the 
decree  which  directed  an  account  of  titheable  matters. 
The  House  of  Lords,  by  order  of  the  21st  June,  1824, 
reversed  so  much  of  the  decree  as  related  to  an  account  and 
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payment  of  tithe  hay,  directing  the  issue  before  stated  to 
be  tried  in  reference  thereto,  and  affirmed  the  rest  of  the 
decree  with  costs  (*'). 


(•)  The  Lord  Chancellor's  judg- 
ment was  as  follows : — ''My  Lords, 
this  case  came  before  your  lord- 
ships upon  an  appeal  from  a  decree 
pronounced  by  the  Court  of  Ex- 
diequer,  which  is  an  appeal  on 
the  part  of  seTcral  individuals, 
occupiers  of  lands  in  the  parish  of 
Warmfield,  in  the  county  of  York, 
against  whom  the  respondent  had 
filed  a  bill  of  complaint  for  the 
purpose  of  obtaining  payment  of 
certain  tithes  therein  set  out 

Upon  considering  this  case,  my 
lords,  very  attentiyely,  I  should 
humbly   move,    that    the  decree 
which  has  been  pronounced  should 
be  reversed,  so  far  as  it  refers  to 
the  tithe  of  hay,  within  the  hamlet 
of  Sharlston  ;  and  that  an  issue  be 
directed  to  inquire,  whether  there 
has  not  been  paid,  and  ought  to  be 
paid,  to  the  vicar  of  the  parish  of 
Warmfield,  a  modus  or  customary 
payment  of  one  yearly  sum  of  5s., 
for  and   in  lieu  of  all  tithe  hay 
arising,  growing,  renewing,    and 
cut  upon  and  from  off  the  lands, 
within  the  hamlet  of  Sharlston; 
such  yearly  sum  of  5s.  in  each  and 
every  year,  being  payable  by  each 
and  every  occupier  of  lands  vrith- 
in  the  said  hamlet,  until  such  one 
yearly  sum  is  paid   by  them  or 
some  one  of  them.  That  is  to  say, 
a  question  to  go  to  the  jury,  whe- 
ther there  is  a  modus  of  55.  in 
lieu  of  tithe  hay,  in  the  terms  I 
shall  propose;   and  to  ascertain, 
whether  that  sum    be  a    modus 
payable  in    respect  of  all  those 
lands,  or  a  modus  only  in  respect 


of  certain  parts  of  such  lamds; 
whether  it  is  to  be  paid  by  the 
whole  or  by  one  individual,  and  who 
is  to  collect  the  whole  contribu- 
tion ;  and  to  direct,  that  the  in- 
habitants of  Shariston  be  the  plain- 
ti&,and  the  vicar  be  defendant, 
with  liberty  to  indorse  upon  the 
posteoy  whether  any  such  yearly 
sum  is  payable  for  hay  produced 
on  lands  of  any,  and  whatever 
particular  description. 

Your  lordships  will  remember 
that  we  had  a  great  deal  of  learning 
addressed  to  us  from  the  bar,  to 
prove  what  was  the  meaning  of  the 
term  "  crofts,"  in  the  North  of 
England,  with  which,  I  think,  you 
will  have  but  little  difficulty  to 
deal. 

There  was  also  an  appeal  to 
your  lordships  against  so  much  of 
the  decree  of  the  Court  of  Ex- 
chequer, as  related  to  wool,  lambs, 
and  various  other  things  of  that 
description ;  the  decree  being,  that 
an  account  should  be  taken  of 
those  things  in  kind.  It  appears 
to  me,  my  lords,  that  the  decree  in 
that  respect  is  right,  and  that  the 
payments  which  were  set  up  as 
moduses,  cannot  be  supported  as 
such.  Therefore,  I  should  propose 
to  your  lordships  to  reverse  so 
much  of  the  decree  as  relates  to  the 
payment  of  the  tithe  of  hay,  to  direct 
an  issue  to  be  tried  such  as  I  have 
mentioned,  and  to  affirm  the  rest 
of  the  decree ;  and  that  being  so, 
it  seems  to  me  to  be  fit,  that  your 
lordships  should  affirm  the  rest  of 
the  decree  with  costs.*' 
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The  judgment  of  the  House  of  Lords  was  made  a  rule 
of  this  Court,  and  the  decree  of  the  latter  was  varied 
by  (inter  alia),  referring  it  to  a  trial  at  law,  upon  the  issue 
mentioned  to  be  tried  in  a  feigned  action  to  be  brought  in 
the  office  of  pleas. 

The  issue  came  on  to  be  tried  before  Bayley,  J.,  at  the 
summer  assizes  of  1824,  for  Yorkshire.  The  plaintiffs 
called  several  old  witnesses  and.  read  some  of  the  depo- 
sitions in  the  cause  ;  atid  the  substance  of  that  evidence 
was — that  Sharlston  contained  1040  acres: — that  tithe 
hay  had  never  been  known  to  be  set  out,  or  paid  in  kind 
therein,  but  a  sum  of  5^.  in  lieu  thereof  had  been  annually 
collected,  at  Lammas,  from  all  the  occupiers  of  farms  whe- 
ther growing  hay  or  not,  in  small,  stated,  unvarying  con- 
tributions, proportioned  to  the  size  of  each  farm,  by  the" 
churchwardens,  and  by  them  paid  over  to  the  vicar :  the 
declarations  of  old  parishioners,  deceased,  and  the  general 
reputation  were  in  favour  of  the  modus,  and  the  present 
vicar  was  the  first  who  refused  to  receive  it :  one  witness, 
aged  70  years,  who  had  held  114  acres,  of  which  76  were 
enclosed,  and  had  paid  4d.  per  annum  to  the  modus  from 
1791  to  1815,  stated  that  he  had  only  one  acre  of  grass 
or  hay,  which  was  *'  in  one  of  the  little  crofts  by  the 
homestead ;  but  he  had  six  or  seven  acres  of  clover,  some- 
times more,  sometimes  less,  in  the  fields." 

The  plaintiffs  also  gave  in  evidence  four  receipts,  dated 
respectively  in  1772,  1797,  1799,  and  1807,  by  three  diflFe- 
rent  vicars,  and  an  agent  of  another  vicar,  for  payments 
from  the  churchwardens  for  the  time  being,  of  five  shillings 
for  the  modus  (*').    Old  receipts  for  the  contribution  by  the 


1825. 


(*)  The  first  receipt  was  expressed  to  be  "for  tithe  hay,  at  Shiarls- 
ton ;"  the  second,  '<  for  5s.,  being  the  modus  for  tithe  hay  at  Sharbton, 
in  the  summer  of  the  year  1797  ;"  the  third,  "  for  5s.  for  the  Sharlston 
modus  for  the  year  1798  ;''  the  fourth,  "  for  the  sum  of  5s.,  being  a 
modus  in  lieu  of  tidie  hay  in  the  township  of  Sharlston,  for  the  year 
1807." 
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onere  to  the  then  churchwardens,  were  offered  in 
evidence,  but  the  learned  judge  thought,  that  as  all  the 
parties  thereto  were  interested  in  establishing  the  modus, 
they  were  not  evidence,  and  rejected  them.    The  defen- 
dant's counsel  contended,  that  the  modus  was  bad  altoge- 
Uiar,  or  if  maintainable  at  all,  it  was  limited  to  crofts ;  and 
in  answer  to  the  plaintifis'  case,  they  read  in  the  first  place 
from  Waker  Grty*s  roll  of  endowments,  from  the  registry  of 
the  ArchlHshop  of  York,  the  endowment  cfihe  vicarage^ 
dated  1253.     They  next  read  an  extract  from  the  Ecchw- 
astical  Survey,  of  26  Hon.  VIII.,  which  describes  Wantt- 
MA  vicarage  thus,  **  the  vicarage  there  is  valued  in  a 
mansioa  with  a  garden  and  orchard  3s.  4d. ;  tithe  gimiD^ 
one  year  with  anothv,  3/.;  tiUielamb  and  wool  conmioiily, 
16f . ;  tUie  A«y,  35. ;  oUations  commonly,  13s.  4^  ;  and 
minute  and  privy  tithes,  20s.     In  the  whole,  one  year  with 
another,  SI.  15s.  SJL''    They  Ukewise  read  that  part  of  the 
Parliamaitary  Survey  which  related  to  the  vicarage,  and  in 
which  no  notice  was  taken  of  the  existence  of  a  modus. 
They  aho  read  from  an  old  book,  described  as  a  register 
of  the  parish,  comm^idiig  in  1652,  an  entry  of  a  terrier, 
dated  1693,  stating  diat "  one  moiety  of  tithe  com,  mmd 
mil  oiker  tithes,  grtmt  mmd  saia//,  exceptimg  the  other  mcMety 
of  tithe  com  were  appropriated  to  the  church  of  Warm- 
fidd,*'  and  making  no  mention  of  a  modus.    The  entry 
was  signed  by  the  vicar,  and  three  other  persons,  without 
any  designation  added,  and  had  be«A  received  in  evidence 
at  tiie  hearing,  on  proof,  that  the  book  had  come  firom  an 
iron  chest,  the  parish  repositoiT,  in  the  vicarage  house* 
Biit«at  the  trial,  it  appearing  that  the  onhr  key  of  the  chest 
had  been  kepi  by  die  vicar,  and  that  there  wa»  no  corres- 
ponding tetrier  (*)  in  the  Archbishop's  legistry  at  York, — 
the  book  its^  consisting  almost  wholly  of  registers  of 
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marriages  and  bapttsms, — great  part  of  it  being  cut  out^ — 
and  there  being  a  reference  in  the  49uppo8ed  terrier  to  a 
subsequent  one  of  1716,  which  had  been  put  in  at  the 
hearing,  but  not  at  nisi  prius,  the  evidence  of  the  docu- 
ment was  objected  to.  The  learned  judge  admitted  it,  but 
left  it  to  the  jury  to  say  whether  it  was  an  original  or  a 
copy,  directing  them  to  put  it  out  of  their  consideration, 
if  they  should  find  it  to  be  the  latter.  Terriers  of  the 
years  1727,  1743,  1748,  1764,  1770,  1777,  1781,  1786, 
and  1809,  were  then  givoi  in  evidence.  The  terrier  of 
1727  was  signed  by  the  vicar,  three  churchwardens,  and 
four  other  parishioners,  and  after  particulariting  the  glebe 
lands,  8cc.,  belonging  to  the  vicarage,  proceeded  as  follows : 
"  Item.  The  tithe  of  hay,  or  a  modus  of  8d.  per  acre  for 
all  hay  within  the  townships  of  Warmfield-cum-Heath  and 
KirkthcMrpe.  But  in  Sharlston  only  5$.  for  all  the  hay  in 
THBiR  CROFTS,  and  nothing  paid  for  all  other  hay,  except 
herbage."  This  language  was  pursued  in  all  the  other 
terriers,  vrith  very  slight  and  unimportant  variations  in  the 
four  last.  The  last  terrier  was  made  during  a  vacancy  in 
the  vicarage,  and  was  signed  by  the  churchwardens,  and 
eleven  of  the  principal  inhabitants,  including  five  of  the 
defendants  to  the  suit,  one  of  them  a  plaintiff  on  the 
present  record  (*').  The  jury  thought  that  the  supposed 
terrier  of  1693  was  not  authentic.  And  they  found  that  the 
modus  was  payable  at  Midsummer ;  that  it  had  been  paid 
immemorially,  and  that  it  covered  all  the  lands  in  the 
township,  and  was  not  confined  to  the  ancient  crofts.  The 
learned  judge  indorsed  upon  the  postea  that  the  vicarage 

(•)  The  terriers,  .downwards,  From  that  of  1764  inclusiye,  had  the 
following  comment  subjoined  to  the  statement  of  the  hay  moduses. 
^^  What  these  moduses  are  founded  upon  is  not  known  at  present.  It  ap- 
pears by  a  memorandum  entered  into  the  register  book,  by  Mr.  John 
Leake,  formerly  vicar,  that  he  took  hay  in  kind  firom  some  of  the  inhabi- 
tants of  the  township  of  Warmfield,  in  the  year  1687,  and  had  agreed 
with  others  for  t2d.f  14d;  or  16d.  per  acre*  but  that  agreement  was 
over-ruled  m  the  Coiurt  of  Exchequer,  and  reduced  to  8il.  per  acre."  ^ 
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1825.  had  been  endowed  in  the  year  12S3,  adding  a  copy  of  the 
endowment  in  hac  verba,  and  that  no  evidence  had  been 
given  at  the  trial  of  the  existence  of  a  vicarage  prior  to 
the  endowment.  He  certified  that  the  questions  whe- 
ther the  vicarage  had  existed,  and  if  so,  whether  it  had 
been  endowed  of  the  hay  tithe  previously,  had  not  been 
submitted  to  the  jury ;  but  that  it  had  been  agreed  that 
the  Court  should  draw  whatever  conclusion  the  jury  ought 
to  draw  upon  those  points : — that  there  had  been  no  evi- 
dence to  shew  an  obligation,  in  fact,  on  each  fanner  to 
pay  the  whole  58.,  if  the  other  farmers  did  not  pay  :  and 
that  he  should  have  been  better  satisfied  had  the  verdict 
confined  the  modus  to  the  ancient  crofts. 

November  13.      P^irke  moved  for  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  had  on  the  grounds  that  the  verdict  was 
against  the  evidence,  and  against  the  opinion  of  the  learned 
judge.     He  submitted,  that  the  modus  laid  was  not  the 
modus  proved  by  the  plaintifis ;  for  Istly,  it  was  laid  to 
be  immemorial,  whereas  the  vicarage  had  been  endowed 
within  time  of  memory,  viz.  in  1253.     [Graham,  B.  The 
Court  has  been  very  liberal  in  that  respect,  and  allows  of 
some  looseness  in  the  manner  of  laying  the  modus.     It 
intends  the  payment  to  have  been  made  to  the   rector 
quamdiu  rector,  and  afterwards  to  the  vicar].     2ndly.  It 
was  laid  to  be  a  payment  of  5s.  by  every  occupier  growing 
hay,  whereas  the  modus  proved  was  a  payment  of  55.  by 
every  occupier  indiscriminately  :(*) — that  the  modus  laid, 
even  if  proved,  was  bad  in  law,  for  by  possibility  one  occu- 
pier only  might  grow  hay,  and  according  to  the  evidence 
he  would  not  be  liable  to  the  payment  of  the  whole  modus, 
wherefore  the  vicar  would  be  without  remedy  for  part  of 
his  right : — that  the  evidence  afforded  by  the  Ecclesiastical 

(*)  At  the  trial  the  learned  judge  said,  that  there  was  nothing  to  shew 
all  the  occupiers  were  liable  to  the  payment,  ^and  that  the  general  pay- 
ment might  have  been  the  result  of  an  arrangement  amongst  them. 
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Survey,  that  the  value  of  the  tithe  hay  of  the  whole  vicar-  ^  ^^25. 
age  was,  in  1535,  only  3«.  was  utterly  inconsistent  with  the 
hypothesis  of  any  immemorially  existing  modus  of  5$.  for  a 
single  township : — that  the  silence  of  the  Parliamentary 
Survey  was  likewise  strong  evi(}ence  against  the  existence 
of  any  modus,  according  to  the  opinion  of  Lord  Ellen- 
borough,  in  Roe  dem.  Johnson  v.  Ireland  (a),  and  Blun- 
dell  V.  Howard {b).  [Graham.  B.  observed  that  that 
opinion  had  been  disallowed  in  this  Court,  and  from  the 
communication  of  Lord  EUenborough  himself,  was  known 
to  be  an  authority  not  to  be  relied  on]  : — ^that  the  desig- 
nation, ''  crofts, "  being  well  understood  to  mean  small 
enclosed  pieces  of  land  attached  to  the  homestead ;  and 
''  herbage "  implying  agistment— the  true  construction 
and  the  irresistible  evidence  of  the  language  of  the  terriers 
was,  that  the  money  payment  covered  the  crofts  only,  and 
that  for  the  rest  of  the  township  nothing  was  paid,  except 
in  respect  of  barren  cattle  when  agisted,  which  was  a  non 
dedmando,  and  bad  in  law: — and  that  all  the  receipts 
were  as  consistent  with  a  modus  covering  part,  as  the  whole 
of  the  township. 

The  Court  granted  the  rule :  and,  the  learned  judge's 
report  having  been  previously  read, — 

The  Solicitor  General,  Williams,  J.,  Barber,  and  Al-  j^^^^j 
derson,  JEJ.  H.,  now  shewed  cause.  The  verdict  ought  not 
to  be  disturbed,  for  it  is  in  accordance  with  the  evidence, 
and  to  a  certain  extent,  with  the  opinion  of  the  learned 
judge,  whose  doubt  was,  not  whether  the  modus  existed, 
but  what  portion  of  the  land  it  should  cover.  But,  how- 
ever adyerse  the  learned  judge's  opinion,  or  even  the 
impression  of  this  Court,  may  be  to  the  verdict,  that  con- 
stitutes no  ground  for  a  new  trial,  because  by  the  granting 
of  an  issue,  the  deduction  of  a  right  conclusion  from  the 
evidence  was  transferred  to  the  jury.     Such  was  the  lan- 

(a)  11  East,  284.  (6)  1  M.  and  S.  292. 

Q 
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1825.       of  York,  "  a  modus,  or  castomary   payment  of  65.  in 
Arimw^    ®^^  ^^^  every  year,  for,  and  in  lieu  of  all  tithe   hay 

and        arising,  8cc.,  and  cut  upon,  and  from  off  the  lands  within 
Hurst 
^.  the  town,  or  hamlet,  or  village  of  Sharlston,  such  yearly 

^^nke*     sum  of  65.,  in    each   and    every   year,    being   payable 

by  each   and  every    occupier  of  lands  within   the   said 

town,  hamlet,  or  vill  producing  hay  within  the  same,  until 

such  one  yearly  sum  is  paid  by  them,  or  some  or  one  of 

them  :"  and  liberty  was  given  to  the  judge  who  should  try 

the  issue,  to  indorse  upon  the  postea  whether  any  such 

yearly  sum  was  payable  for  hay  produced  on  lands  of  any, 

and  what  particular  description,  or  any  other  special  matter. 

The  defendant  at  law,  as  vicar,  had  filed  his  bill  as  of 

Easter  Term,  1816,  against  the  plaintiffs,  and  several  other 

occupiers,  for  an  account  and  payment  of  all  the  tithes, 

a  sab-division  of  a  parish,  the  occupiers'  case  was  proved  by  parol  testimony  of 
usage,  reputation,  and  tradition,  carried  back  above  a  century, — ^by  receipts,  (the  last, 
however,  not  inconsistent  with  the  opposite  case),  and  by  collateral  circumstances :  but 
vna  met  by  the  ecclesiastical  survey,  which  valued  the  tithe  hay  of  the  whole  parish 
at  only  3s., — the  parliamentary  survey,  which  made  no  mention  of  the  modus,  (nor 
of  another  modus  which  was  taken,  as  confessed,  against  the  clergyman) — and  by 
nine  terriers  from  1727  to  1809,  which  described  the  modus  thus :  "  In  S."  (the 
district)  "  only  5«.  for  all  the  hay  in  their  croftsy  and  nothing  paid  for  all  other 
hay,  except  herbage/'  The  jury  found  that  the  payment  had  been  immemorial,  and 
general,  over  all  the  lands,  but  the  iudge  certified  that  **  he  should  have  been  better 
satisfied,  had  the  verdict  confirmed  the  modus  to  the  ancient  crofts."  This  Court  was 
satisfied  with  the  verdict,  and  therefore  refused  a  nev  trial.  Hullock,  B.  dissenting, 
a^d  Garrow,  B.,  who  had  not  heard  the  whole  of  the  argument,  giving  no  opinion. 
And  an  application  to  have  the  rule  re-argued,  for  the  purpose  of  having  me  opinion  of 
the  whole  Court,  was  refused,  being  new  and  of  dangerous  precedent,  particularly  as 
regards  the  mode  of  transacting  a  great  part  of  the  common  law  business  of  the  Court. 

The  modus  was  laid  to  have  been  immemorial,  and  payable  by  every  occupier  grow- 
ing  hay:  held,  not  to  be  disproved  by  evidence  of  an  endowment  in  1253,  and  of  a 
contributory  payment  by  every  occupier  indiscriminately. 

Old  receipts  by  churchwardens  to  parishioners,  for  contributions  by  the  latter  to  the 
modus,  rejected  as  evidence  to  support  it. 

An  entry,  purporting  to  be  a  terrier,  in  an  old  book  called  a  parish  register,  produced 
from  an  iron  chest  in  the  vicarage  house,  of  which  the  only  key  was  kept  by  the  vicar, 
and  accompanied  by  other  suspicious  circumstances,  admitted  in  evidence,  at  nui/iriia, 
and  left  to  the  jury  to  receive  its  due  weight ;  found  by  them  not  to  be  authentic,  and 
therefore  rejected  by  the  Court  (*). 

When  the  barons  are  equally  divided  in  opinion  no  judgment  follows.  Whether  a 
decision  .can  be  obtained  by  calling  in  the  Cnancellor  of  the  Exchequer  to  sit  with  the 
barons  at  a  re-hearing  of  the  case  ?   Quart, 

(•)  Sec  i  Phill.  Brid.  408,  n.  S,  Sth  vlit. 
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great  and  small,  within  the  parish  in  question^  except  a      18S5. 
moiety  of  the  tithes  of  com  and  grain. 

The  parish  comprised  four  townships  or  hamlets :  viz. 
Warmfield,  Kirkthorp,  Heath,  or  Warmfield-cum-Heath, 
and  Sharlston. 

The  present  plaintiffs,  and  a  third  occupier  in  Sharlston, 
deceased,  put  in  a  joint  answer  whereby  they.set  up  a  modus 
of  6s.  for  all  the  tithe  hay  in  that  township,  pleading 
it  as  payable  at  Lammas,  by  all  and  every  the  occupiers. 
The  parties  who  occupied  out  of  Sharlston  put  in  a  joint 
answer,  whereby  they  set  up  a  modus  of  8d.  per  acre  for 
hay  produced  within  the  townships  of  Warmfield,  Heath, 
or  Warmfield-cum-Heath,  and  Kirkthorp.  Several  paro- 
chial moduses  also  were  pleaded,  but  a  specification  of  them 
is  immaterial  to  the  present  case. 

The  bill  was  amended  by  making  the  Earl  of  West- 
moreland a  party  defendant  to  the  suit,  by  reason  of  his 
claiming  to  be  entitled  to  the  tithes  of  com  and  pulse 
within  the  township  of  Sharlston,  (in  which  he  is  the 
principal  proprietor),  under  a  grant  from  Hen.  VIII. 

Witnesses  were  examined  on  both  sides.  The  cause  was 
heard  before  the  late  Lord  Chief  Baron,  on  the  20th  Janu- 
ary, 1818,  and  several  following  days,  and  judgment  was 
given  on  the  3rd  February.  The  bill  was  dismissed  with 
costs  as  against  the  Earl  of  Westmoreland : — an  account 
was  decreed,  with  costs,  of  the  tithe  of  hay  within  the 
township  of  Sharlston,  and  of.  all  the  other  titheable  mat- 
ters in  the  bill  mentioned ;  except  hay  in  the  townships 
of  Warmfield,  Heath,  and  Kirkthorp,  as  to  which  an  issue 
at  law  was  directed  to  try  the  alleged  modus  of  8d.  The 
vicar  declined  to  try  the  issue  last  mentioned :  and  a  de- 
cretal order  was  subsequently  made,  that  as  against  him 
the  eight-penny  modus  should  be  taken  pro  confesso.  The 
defendants,  in  equity,  appealed  from  all  those  parts  of  the 
decree  which  directed  an  account  of  titheable  matters. 
The  House  of  Lords,  by  order  of  the  21st  June,  1824, 
reversed  so  much  of  the  decree  as  related  to  an  account  and 
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1825.  instead  of  contradicting  the  plaintiff's  case,  because  they  all 
i^  recognize  an  immemorial  payment  of  55.,  reserving  only  the 
and  question,  whether  it  was  for  a  part  or  the  whole  of  the 
V,  township.  According  to  the  rules  laid  down  by  very  great 
D&AKE.  judges,  usages  of  this  kind  are  not  to  be  disturbed  on  slen- 
der grounds,  and  Courts  of  law  ought  to  favour  them ;  and 
therefore  that  interpretation  of  the  terriers,  if  there  be  any, 
ought  to  be  adopted  which  is  consistent  with  the  plaintiff's 
case.  The  statement  in  the  terriers  is,  "  in  Sharlston,  only 
6s.  for  all  the  hay  in  their  crofts,  and  nothing  paid  for  all 
other  hay,  except  herbage."  "  Crofts  "  generally  signify 
inclosures,  or  inclosed  lands  :  the  most  probable  construc- 
tion therefore  of  the  first  clause  is,  that  55.  was  to  be  paid 
for  the  hay  produced  on  all  lands  inclosed  at  the  time  of 
the  contract,  on  which  the  modus  must  have  been  at  some 
time  founded,  or  that  might  thereafter  be  inclosed  for  mea- 
dow, meadow  being  usually  fenced  in.  If,  as  is  contended 
on  the  other  side,  "  crofts "  include  only  particular  in- 
closures, it  ought  to  have  been  shewn  what  those  crofts 
were  originally,  and  at  the  period  of  the  contract,  but  there 
was  no  evidence  of  that  nature.  As  to  the  latter  clause, 
"  herbage  ''  may  mean  hay,  which  would  create  some  con- 
fusion ;  or,  which  is  more  probable,  agistment ;  and  then, 
the  construction  of  the  whole  would  be,  that  5s.  is  to  be 
paid  for  all  the  hay  in  the  township,  and  nothing  more, — 
but  that  when  there  is  no  hay  in  the  township,  agistment 
is  to  be  paid  for  all  barren  cattle.  The  statement  is,  in 
fact,  an  obscure  and  incorrect  description  of  a  hay,  modus, 
covering  all  the  lands  in  the  township.  This  construction 
is  greatly  strengthened  by  the  contributory  mode  of  pay- 
ment from  all  parts  of  the  township;  and  by  the  fact 
proved,  that  no  agistment  tithe  has  ever  been  collected 
tiiere.  For  if  the  modus  was  confined  to  a  part  of  the 
township,  why  has  not  agistment  tithe  been  paid  off  the 
residue?  It  will  be  argued  against  this  construction, 
that  if  this  were  an  undoubted  hay  modus  for  the  whole 
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township^  no  herbage  or  agistment  tithe  could  be  payable 
off  it,  because  wherever  hay  tithe  has  been  rendered  in 
kind,   or  by  a  payment  subsisting  immemorially,   there      Atkins 
agistment  tithe  will  not  accrue ;  but  that  argument  is  un-      h^rst 
sound  in  point  of  law.     [Graham,  B.    Tithe'  hay,  or  a         v. 
modus  for  hay,  exempts  the  meadow  from  agistment  for     a     od 
that  year :  but  the  same  land,  if  fed  by  cattle  in  another  for  hay  tithe 
year,  is  liable  to  agistment.]      There  are    other  inter- ^^^^j^^®^®' 
pretations  by  which  the  modus  would  be  co-extensive  with  tithe  on  the 
the  township.     But  supposing  there  was  none,  and  that  f^^  \^y  cattle 
the  necessary  conclusion  from  the  terriers  was,  that  the  ^'^  *°°^®' 
modus  was  partial,  that  must  yield  to    the   other  evi- 
dence.   The  ground  on  which  the  late  Lord  Chief  Baron 
held  that  the  modus  ought  to  be  over-ruled,  was  the  sup- 
posed  binding  force  of  the    terriers,  and  the  assumed 
superiority  of  their  evidence,  that  the  modus  was  confined 
to  particular  lands,  over  all  the  external  evidence,  which, 
he  admitted,  made  out  a  strong  case  of  a  modus  for  the 
whole  hay  of  the  township.     The  foundation  of  the  appeal  . 
against  that  part  of  his  decree  was,  that  the  attributing 
a  paramount,  and  conclusive  authority  to  the  terriers  was 
a  new  rule  of  law,  inconsistent  with  previous  principle  and 
decision ;  and  that  the  preponderance  of  terriers,  speaking 
one  way,  or  of  all  extrinsic  evidence,  speaking  another, 
was  a  question  of  fact,  and  precisely  fit  to  be  determined 
by  ja  jury.    The  House  of  Lords,  with  all  the  clergyman's 
evidence  before  them,  except  the  Parliamentary  Survey, 
shewed  that  they  were  of  that  opinion  by  directing  an  issue, 
and  so  over-ruled  the  decision  of  C.   B,  Richards,  with 
respect  to  the  supreme   and  uncontrollable   authority  of 
the  terriers,  in  point  of  law.    The  jury  have  exercised  their 
judgment  on  the  question  as  a  question  of  fact,  and  their 
conclusion  ought  to  be  final,  for  no  case  has  ever  been  more 
thoroughly  sifted  than  the  present.     If  the  question  is  to 
be  considered  as  one  of  law,  then  a  strong,  unbroken  chain 
of  evidence  of  usage  ought  to  over-balance  terriers  of 


and  12. 


226  CASES  IN  THE  EXCHEQUER, 

1825.  ambiguous,  and  equivocal  construction ;  for  on  legal  prin- 
ciples no  evidence  is  superior  to  that  of  usage;  ''  optimus 
interpres  rerum  usus.^'  Usage  may  be  called  in  to  explain, 
and  overcome  obscure  language  in  an  ancient  charter,  a 
grant,  deed,  or  act  of  parliament,  {Phillips*  Evid.  (a)), 
and  why  not  in  a  terrier? 

Fehmarytl  Martin,  H.,  Brougham,  Simpkinson,  and  Parke,  in 
support  of  the  rule,  contended  that  the  modus  laid  by  the 
issue  was  not  the  modus  proved,  even  supposing  the  ver* 
diet  to  be  according  to  the  evidence.  But  it  was  not,  for 
the  clear  inference  from  the  two  surveys  was,  that  therd 
was  no  modus  in  existence  when  they  were  made ;  and  if 
they  were  not  to  be  relied  upon,  which  was  by  no  means 
to  be  conceded,  the  terriers,  after  that  of  1693,  proved,  that 
the  modus  should  be  restricted  to  the  crofts,  which  was 
the  certified  opinion  of  the  learned  judge,  construed  the 
most  favourably  for  the  plaintiffs.  The  plain,  and  obvious 
meaning  of  the  first  branch  of  the  description  of  the  modus 
in  the  terriers  was,  that  55.  was  to  be  paid  for  the  tithe  hay 
of  the  crofts  only,  which  could  not  denote  all  the  inclosures, 
or  lands  bearing  hay,  but  a  particular  parcel.  Spelman 
defined  ''  crofl "  to  be  *'  pradiolum  pone  habitaculum  rus^ 
ticum,  a  latioribus  campis  ideo  distinctumy  ut  animalia  rtu- 
tica  subitis  usibus  exhibeat  {*).'*  And  in  the  north  of 
England,  it  was  perfectly  well  known  as  a  small  field,  for 
occasional  and  immediate  use,  lying  close  to  the  homestead 
or  bam.  If  there  was  any  difficulty  in  shewing  what  the 
crofts  were,  that  lay  upon  the  plaintiffs,  who  were  bound 
to  bring  their  lands  within  that  description.  But  all  doubt 
on  the  point  was  removed  by  the  answer  of  one  of  the 
witnesses  on  cross-examination,  that  his  hay  was  produced 
on  a  little  croft  adjoining  his  house,  which  at  once  ex- 
plained the  signification  of  "  crofts,*'  and  shewed  the  true 

(a)  1.  547.  (♦)  But  it  is  translated  "  close.*' 


v. 
Drake. 
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extent  of  the  modus.    The  other  branch  of  the  description       1325. 
amounted  to  a  mere  non  decimando,  which  was  an  illegal      atkins 
prescription.      C.  B.  Richards  was  of  opinion  that  the        ^^ 

Hurst 

payment  was  confined  to  a  portion  of  the  township  lands, 
and  that  the  non  decimando,  set  up  for  the  rest,  vitiated 
the  modus  entirely.  This  Court  had  been  in  the  habit  of 
considering  terriers  as  evidence  of  the  highest  order,  Myt' 
ton  V.  Harris  (a) :  the  House  of  Lords  viewed  them  in  that 
light,  and  the  weight  to  be  attached  to  them  was  not  at  all 
shaken  by  the  conclusion  to  which  they  had  come.  In  this 
case  there  were  no  less  than  nine  terriers,  all  uniform  in 
their  statement,  that  the  modus  was  applicable  only  to  the 
crofts,  and  none  of  them  saying  any  thing  of  the  modus 
covering  the  whole  township.  Their  authority  was  greatly 
enhanced  by  the  circumstance  of  their  being  signed  by  a 
considerable  number  of  the  parishioners  who  were  not  com- 
pellable to  do  so,  at  various  intervals,  from  1727  to  1809 — 
voluntarily  testifying  against  themselves  by  a  very  solemn 
and  deliberate  act.  The  last  one  shewed  that,  at  least,  the 
individuals  who  signed  it  were  very  far  from  unmindful  of 
their  own  interests.  They  comprehended  eleven  of  the 
principal  landholders,  and  one  of  the  present  plaintiffs :  and 
in  the  absence  of  the  vicegr,  the  fanners,  for  the  first  time, 
attempted  to  introduce  a  new  modus,  not  mentioned  in 
any  former  terrier,  which  was  afterwards  set  aside  (*). 

The  whole  set-off  against  this  evidence  consisted  of  the 
parol  testimony,  and  the  receipts.  The  credit  of  some  of 
the  witnesses  was  greatly  impaired  by  having  affixed  their 
names  to  the  last  terrier.  The  declarations  of  deceased 
parishioners,  not  being  supported  by  material  documentary 
evidence,  ought  not  to  weigh  much,  because  they  knew 
that  their  own  interests  might  at  some  time  be  affected  by 
them.  The  utmost  extent  of  the  parol  evidence  was,  that 
money  payments  had  been  collected  for  hay  in  Sharlston, 

(a)  3  Pr.  19.  (*)  Sec  post  p.  243,  244. 
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1825.       during  a  short  period  of  time,  together  with  other  spurious 
moduses  which  had  been  since  over-ruled  in  this  Court. 
The  receipts  fall  in  with  the  hypothesis  of  a  limited  modus : 
therefore  there  was  no  evidence  sufficient  to  impugn  the 
force  of  so  many  concurring  public  documents.  That  must 
have  been  the  impression  of  the  learned  judge  before  whom 
the  cause  was  tried.     In  a  Court  of  law  it  was  the  general 
practice,  to  send  the  case  down  to  a  second  trial,  where 
the  judge  has  intimated  his  dissatisfaction  with  the  verdict. 
(The  Lord  Chief  Baron  observed  that  it  had  happened  to 
him  to  know  that  the  practice  was  not  universal.]  Where  the 
question  had  been  one  of  fact  for  the  jury,  that  was  under- 
stood  to  be  a  matter  of  course.   Bright  v.  Eynon  (a), 
Slade*s  case  (6),   Berkes  v.  Mason  (c).      If  that  was  the 
rule  at  common  law,  where  the  jury  were  by  law  the  judges 
of  the  fact,  much  more  ought  it  to  be  so  in  a  Court  of 
equity,  which  directed  the  issue  merely  to  inform  its  own 
conscience.     There  was  no  delegation  of  authority  to  the 
jury,  their  office  was  an  inquiry  simply  ;  and  if  the  result 
of  that  was  not  satisfactory  to  the  Court,  its  duty  and  its 
habit  was  to  award  a  nbw  trial.     In  the  case  of  O'Connor 
V.  Cook  (d).  Lord  Eldon  said,  (although  that  does  not  ap- 
pear in  the  published  report,)  that,  as  he  directed  an  issue 
for  a  guide  to  his  own  conscience,  if  he  were  not  satisfied 
that  the  jury  had  come  to  a  correct  conclusion,  he  would 
not  be  bound  by  it,  but  would  send  the  case  back  to  be 
tried  forty  times.    It  was  difficult  for  the  conscience  of  this 
Court  to  approve  of  a  finding,  of  which  the  learned  judge 
who  presided,  and  who  was  most  competent  to  form  an 
opinion  on  the  whole  of  the  case,  from  personally  observing 
the  conduct,  and  demeanour  of  the  witnesses,  and  of  the 
jury,  had  formally  declared  his  disapprobation.     On  the 
grounds  stated,  the  Court  ought  to  grant  an  opportunity 
for  further  inquiry. 

(fl)  1  Bur.  390.  (6)  Style,  13R. 

(c)  Sayer's  Rep.  264.  {d)  8  Ves.  535. 
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Alexander,  C.  B.     My  opinion  is,  that  there  is  no      ^825. 
ground  to  disturb  this  verdict.     It  appears  to  me  that  the 
jury  have  drawn  a  right  conclusion  from  the  evidence  that 
was  before  them.     I  think  it  is  the  conclusion  I  should 
have  drawn,  if  I  had  been  one  of  themselves.     I  do  not  un- 
dertake to  sa^,  whether,  if  the  opinion  of  the  learned  judge 
had  been  strongly  marked,  and  this  had  been  a  legal  question 
only,  that  might  or  might  not  have  been  a  reason  for  send- 
ing it  back.    But,  as  this  is  an  issue  of  fact,  directed  by  this 
Court,  in  which  what  I  have  to  consider  is,  whether  the  ver- 
dict is  or  is  not  satisfactory  to  me  : — and  more  especially, 
as  the  judge  has  not  expressed  himself  in  that  strong 
language  which  would  warrant  a  belief  that  he  was  ex^ 
tremely  dissatisfied  with  the  verdict ;  his  opinion,  as  stated 
on  his  notes,  containing  in  effect  only  a  negative  pregnant 
on  the  subject, — ^it  does  not  appear  to  me  that  I  should 
agree  to  send  the  question  to  be  tried  by  another  jury.    In 
the  first  place,  I  take  it  to  be  a  fact  clearly  proved  by  all  the 
evidence  in  the  cause,  except  one  piece,  which  I  entirely  re- 
ject, namely,  the  terrier  of  1693, — that  no  tithe  in  kind  has 
ever  been  paid  for  hay  within  this  township,  and  that  the 
vicar  has  received  nothing  out  of  it  in  respect  of  hay  tithe, 
but  a  money  payment  of  Ss.    Whatever  may  be  the  foun- 
dation of  that  payment,  the  whole  evidence  in  this  cause, 
of  every  description — parol  testimony,  receipts,  and  terriers, 
with  the  exception  of  the  one  I  have  pointed  out,  all  es- 
tablish the  fact,  that  as  far  back  as  there  is  any  trace 
of  the  practice  in  the  township,  no  tithe  has  been  paid 
in  respect  of  hay  in  any  part  of  it,  and  that  the  whole 
emolument  which  the  vicar  has  received  on  that  account 
has  been  this  55.     Now  taking  that  as  a  fact  established, 
I  am  to  consider  how  far  its  effect  is  to  be  argued  away  by 
that  evidence  which  is  relied  on,  on  the  part  of  the  vicar. 
On  the  importance  of  these  terriers  much  has  been  pressed 
on  us,  and  certainly  I  am  free  to  admit  that  I  consider 
them  as  most  important  evidence.     It  has  been  urged  also. 
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1825.       that  in  this  very  case  thete  very  terriers  have  over-ruled 
moduses  as  strongly  pioved  as  this  modus,  so  far  aft  the 
parol  evidence  goes,  and  I  take  the- fact  to  be  so.    60  far 
the  House  of  Lords  acted  on  them  :  the  late  (^ief  Baron 
acted  on  them  before  to  a  greater  extent.    But  the  House 
of  Lords,  in  this  particular  case,  thought  fit  to  direct  an 
issue  to  be  tried.    Their  lordships  must  therefore  have  been 
of  opinion,  that  the  terriers  affi>rded  a  different  species  of« 
or  more  powerful,  evidence  against  the  other  moduses,  than 
it  did  against  the  modus  which  is  now  in  question.    That 
appears  to  be  a  necessary  consequence  of  the  order  which 
they  pronounced,  and  I  think  it  was  upon  the  particular 
pfanuBeology  of  these  terriers,  with  reference  to  this  par- 
ticular modus,  that  their  decree  proceeded ;  for  if  they  had 
been  clearly  of  opinion  with  the  argument  on  the  part  of 
the  vicar,  they  would  have  directed  no  issue,  but  would 
have  over-ruled  this  modus  as  they  did  the  others.    The 
terriers,  as  I  understood  them,  were  clearly  and  distinctly 
against  the  other  moduses.     Here  there  is  an  equivocal 
phrase,  and  equivocal  language,   which  introduced  the 
doubt  in  their  lordships'  mind,  and  it  was  for  the  purpose 
of  having  the  opinion  of  a  jury  on  the  subject  of  that  doubt, 
and  to  ascertain,  through  that  medium,  the  fair  construction 
of  the  description  of  this  modus  in  the  terriers,  that,  in  my 
judgment,  they  must  have  directed  the  issue.    Now  having 
laid  this  foundation  for  my  opinion,  I  have  to  state,  that  I 
put  the  surveys,  as  well  as  the  terrier  of  1693,  entirely  out 
of  the  case.    They  ought  to  have,  either  before  the  jury  or 
before  us,  very  little  weight  assigned  to  them.     It  is  cer- 
tainly very  true,  that  if  the  Ecclesiastical  Survey  had  been 
an  instrument  much  to  be  relied  on,  on  such  a  subject  as 
this,  it  would  have  afforded  very    strong   evidence,  not 
against  this  modus — not  on  the  question  that  has  been  at 
present  debated,  but  against  any  modus  whatever  in  the 
parish  for  hay.     Because,  when   it  says,  tliat  the  tithe 
hay  of  the  whole  parish  amounted  to  the  value  of  only  3^., 
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that  not  only  is  inconsistent  with  a  modus  of  8d.  an  acre       ^825. 

for  hay  on  the  other  part  of  the  parish,  (for  that  I  apprehend      Arimis 

would  have  amounted  to  more  than  35.),  but  it  is  still  more        ^^ 

Hurst 
clearly  inconsistent  with  the  idea,  that  a  sum  of  55.  was         «. 

immemorially  received  for  tithe  hay,  either  off  the  crofts,      Deike. 
or  off  the  whole  lands  in  this  township.    It  is  equally  in- 
consistent with  either  of  these  hypotheses,  and  would  go 
to  destroy,  not  only  all  the  weight  due  to  the  terriers,  sup- 
posing them  to  describe  only  the  tithe  of  the  crofts,  but 
their  effect  in  every  way.     It  is  totally  inconsistent  with 
them.     I  therefore  am  bound  by  all  the  other  evidence  in 
this  cause  to  consider  that  survey  as  furnishing  an  incor*- 
rect  description,  and  putting  an  incorrect  value  on  the 
tithe  hay  for  this  place.    I  think  it  amounts  to  demonstra- 
tion. With  respect  to  the  Parliamentary  Survey,  whatever 
its  accuracy  and  importance  may  be,  certainty  moduses     Modusses 
are  established  every  day  without  being  mentioned  in  it,  J^^^  g^g„ 
and  nothing  can  be  observed  on  it  in  this  instance  except  da^y  without 
its  sil^Kse.    For  these  reasons  I  put  both  of  the  surveys  tioned  in  the 

out  of  consideration,  and  then  the  case  comes  to  what  it  Parliament- 
ary Suryey. 
has  been  considered  by  the  counsel,  who  have  agreed  that 

it  is  a  question  on  the  terriers.     I  admit,  that  if  there 

appeared,  from  any  authentic  instrument,  clear  evidence 

that  at  a  period  subsequent  to  the  time  of  legal  memory, 

tithe  had  been  actually  paid  in  kind, — that  would  destroy 

the  modus, — and  if  the  terriers  had  the  same  effect  on  this 

question,  as  they  had  had  on  that  respecting  the  other 

moduses,  they  would,  in  my  judgment,  have  over-ruled 

this  modus,  and  then  I  should  certainly  have  been  for 

sending  it  back  to  another  trial.    The  question  is,  what  is 

the  true  construction  to  be  put  on  these  instruments  ?  The 

language  of  the  terrier  of  1727  (that  of  1716  was  not  in 

evidence  at  the  trial)  is  this  :  "  in  Sharlston,  only  55.  for 

all  the  hay  in  their  crofts,  and  nothing  paid  for  all  other 

hay,  except  herbage."     Now  one  main  foundation  of  my 

opinion  is,  that  this  and  the  subsequent  instruments  would. 
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of  themselves,  establish  that  most  important  fact  in  this 
case,  that  at  no  time  as  far  back  as  evidence  of  usage  could 
be  carried,  was  any  tithe  hay  reqdered  for  this  township, 
or  any  thing  else  except  the  sum  of  5s.    Whatever  the 
reasoning  may  be  upon   it,  whatever  inferences  may  be 
drawn  from  it,  the  fact  is  clearly  established  by  these  in- 
struments alone,  which  are  in  that  respect  entirely  con- 
sistent with  all  the  other  evidence  in  the  case,  except  the 
terrier  of  1693.  >That  circumstance  ought  to  have  infinitely 
greater  weight  with  the  jury,  than  any  reasoning  upon  the 
moduses  by  the  persons  who  framed  the  terriers.    All  the 
other  terriers  go  on  in  the  same  language.     But  the  last 
six,  commencing  with  that  of  1764,  state  that  the  foun- 
dation of  the  moduses  is  not  known,  and  refer  to  a  me- 
morandum   in    the  book  which  contains   the   terrier   of 
1693,  importing  that  a  former  vicar  had,  in  1687,  taken 
some  hay  in  kind  from  the  township  of  Warmfield,  adding 
however  the  effect  of  it  was  entirely  destroyed  by  a  decree  in 
the  Exchequer.     It  is  certainly  true,  as  Mr.  Parke  has 
argued,  that  all  those  receipts  are  perfectly  reconcileable 
with  either  of  the  suppositions  respecting  the  extent  of  the 
modus;  and  I  should  have  felt  the  force  of  that  argument 
if  I  had  not  been  aware  at  the  same  time  that  it  was  an 
argument  against  the  fact.     If  any  tithe  hay  had  been 
rendered  for  any  land  in  the  township,  then  it  would  be 
in  place:  but  except  that  deduced  from  the  construction 
of  the  terriers,  of  which  it  was  the  intention  of  the  House 
of  Lords  to  refer  the  decision  to  the   jury,  there  is  no 
evidence  in  the  whole  case  to  such  an  effect.      And  then 
the  question  is,  whether  I  am  to  take  it  for  granted  the 
iiKHiey  payment  was  for  the  crofts  only,  merely  because 
that  is  consistent  with  the  language  of  the  receipts.      I 
think  I  ought  not  to  do  so.      I  think  it  was  the  inten- 
tioD  of  the  House  of  Lords   to   refer  the    question    on 
the  construction  of  the  terriers  to  the  jury ;    and  in  my 
judgment  they  have  drawn  a  right  conclasi<m,  more  par- 
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ticularly  from  two  circumstances.  In  the  first  place,  no- 
body knows,  or  can  tell,  at  this  day,  what  these  crofts  are. 
They  must  have  been  the  crofts  existing  at  the  time  of 
memory,  but  the  recollection  of  them  is  lost,  which  shews 
that  in  point  of  practice  the  payments  were  not  considered 
to  be  in  respect  of  them.  Another  yery  material  fact  is, 
that  as  long  as  any  thing  is  known,  the  fractional  parts  of 
this  6s.  have  been  collected  off  the  whole  lands  of  this 
township,  without  distinction.  Some  persons  paid  a  half- 
penny, some  three-pence,  when  they  had  no  hay,  and  no 
crofts.  Every  farmer  paid  his  contribution  in  proportion 
to  the  land  he  occupied.  Here,  then,  is  the  fact  of  the 
usage  contradicting  that  construction  which  has  been  put 
on  the  terriers,  and  it  was  for  the  jury  to  determine  which 
was  to  preponderate.  Terriers  are  documents  to  be  con- 
strued and  explained  by  the  usage  respecting  the  subject- 
matter  to  which  they  refer ;  and  I  do  not  think  the  jury 
acted  improperly  in  straining  their  language  in  some  mea- 
sure, in  order  to  reconcile  them  with  an  usage,  stated  by 
themselves,  proved  for  a  century,  and  to  be  inferred  for  ages 
more.  They  might  have  considered  the  reference  to  the 
crofts  as  an  inaccuracy  of  expression  only;  and  have  con- 
strued the  terriers  as  if  they  had  stated,  that  the  vicar  had 
received  65.  for  the  tithe  hay  of  the  crofts,  and  all  the  other 
lands  in  the  township.  They  have,  I  conceive,  taken  this 
or  some  analogous  view  of  these  instruments.  I  do  not 
feel  the  observations  made  on  the  parties  or  witnesses  who 
signed  the  last  terrier.  Those  persons  knew  that  the  phrase 
in  question  was  copied  from  the  old  terrier,  and  supposed 
that  as  it  had  not  affected  the  usage  in  the  time  past,  so  it 
would  not  affect  it  in  that  to  come.  The  former  vicars 
must  have  had  the  same  impression.  If  they  had  supposed 
that  the  terriers  admitted  their  right  to  the  tithe  hay,  they 
would  immediately  have  demanded  it,  for  it  was  an  important 
claim.    The  jury  construed  the  terriers  in  the  same  man- 
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ner  as  the  vicars  and  parishioners  themselves  did  for  a 
century  ;  and  I  see  no  reason  to  be  dissatisfied  with  their 
verdict. 

Graham,  B.  The  plaintiff's  evidence  in  this  case 
seems  to  me  to  admit  of  very  little  doubt  or  discussion 
with  respect  to  its  being  genuine  and  authentic.  First, 
with  regard  to  the  parol  evidence,  some  arguments  have 
been  used  to  shew  that  the  witnesses  were  not  deserving 
of  credit,  because  they  spoke,  particularly  three  of  them, 
to  the  existence  of  moduses,  that  is  to  say,  of  pecuniary 
payments,  as  long  as  they  recollect,  applying  to  wool, 
lambs,  and  so  forth,  which  had  been  over-ruled  by  the 
decision  of  this  Court  originally,  and  afterwards  by  the 
House  of  Lords.  But  it  seems  to  me  that  their  credit  is 
not  in  the  slightest  degree  affected  on  that  ground,  because 
they  speak  only  to  the  fact.  But  the  Lords  were  of 
opinion  that,  notwithstanding  that,  and  admitting  pecu- 
niary payments  to  have  been  made  for  a  very  long  time, 
yet  the  language  of  the  terrier  produced  before  them  being 
express  and  unequivocal,  that  all  wool  and  lambs,  and  so 
forth,  paid  tithe  in  kind ;  that  evidence  raised  from  the 
terriers  was  conclusive  to  shew  that  this  pecuniary  pay- 
ment had  arisen  within  a  period  too  short  to  permit  the 
establishment  of  it  as  a  modus.  Therefore  the  witnesses 
are  to  be  fully  credited  by  the  Court  so  far  as  they  speak 
to  the  two  important  facts,  as  it  appears  to  me,  in  this 
case,  namely,  that  from  the  remotest  time,  and  we  are 
privileged  to  say,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary — ^no  tithe  in  kind  of  hay  has  ever 
been  paid  for  this  district  or  township  of  Sharlston,  and 
that  a  pecuniary  payment  of  5s.,  in  lieu  thereof,  has  been 
paid  as  long  as  the  oldest  witness  can  remember,  and  ac- 
cording to  the  reputation  which  he  received  from  his  father, 
who  died,  we  will  say,  generally,  a  very  old  man.  Therefore 
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we  set  out  in  our  consideration  of  this  evidence  with  this  iB25. 
clear  position,  that  from  the  earliest  time  this  district  has 
never  paid  tithe  of  hay  in  kind ;  and  that  this  payment 
has  been  constantly  made  for  it.  Beyond  all  doubt  that 
will  influence  a  Court  very  much  before  setting  aside  a 
payment  of  that  sort,  and  a  privilege  of  the  land  which  it 
has  enjoyed  for  so  long.  And  in  every  case  of  this  kind> 
it  beeomes  necessary  to  prove,  that  these  ancient  payments, 
or  exemptions  have  not  existed  from  all  time,  by  very 
clear  and  distinct  evidence.  It  is  said,  on  the  present 
occasion,  that  the  terriers  are  conclusive  to  shew  that  in 
point  of  fact  this  payment  has  not  been  made  for  the 
whole  district,  but  only  for  a  part  of  it.  If  taken  literally, 
they  do  go  to  prove  that  the  payment  of  55.  a  year  was 
only  in  respect  of  the  crofts.  If  the  grammatical  con* 
struction  of  these  terriers  was  to  weigh  with  the  Court,  as 
conclusive  on  that  usage,  there  would  have  been  an  end  of 
the  question,  and  there  would  have  been  no  doubt  and 
dispute  in  the  House  of  Lords.  But  I  take  it  to  be  per<^ 
fectly  clear,  that  when  the  House  of  Lords  thought  proper 
to  direct  an  issue,  they  must  have  entertained  some  doubt 
on  the  question,  whether  the  payment  was  partial  or  general. 
And  in  granting  an  issue,  it  must  have  been  intended  that 
a  jury  should  enquire,  by  parol  evidence,  how  that  matter 
had  been  understood  from  the  earliest  time.  It  is  con* 
tended  now,  that  the  jury  were  concluded  by  the  produc* 
tion  of  the  terriers,  and  that  the  verdict  should  have 
confined  the  payment  to  the  crofts  alone ;  but  'it  appears 
to  me  impossible  that  that  could  have  been  the  fact.  The 
only  definition  I  have  heard  of  the  term  croft,  on  the  pre^ 
sent  occasion,  represents  it  as  a  dmall  piece  of  land  an- 
nexed to  the  homestead.  In  the  common,  and  general 
acceptation,  it  is  a  very  small  piece  of  land,  and  con- 
sequently a  modus  of  55.  for  the  crofts  would  have  struck 
any  body  as  gross,  on  the  face  of  it,  for  it  is  not  possi- 
ble that  the  value  of  the  tithe  of  the  crofts  could  have 
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1825.  amounted  to  such  a  sum,  in  time  beyond  the  memory  of 
man.  If  such  had  been  the  understanding  concerning  the 
payment,  the  modus  would  unquestionably  have  been  ob- 
jected to  long  before  for  rankness.  But,  admitting  that 
argument  not  to  be  conclusive,  if  the  vicar  and  the  pa- 
rishioners had  perfectly  understood,  that  the  payment  was 
applicable  to  the  crofts  only,  how  is  it  to  be  accounted  for, 
that  in  all  time  the  vicar  has  never  made  any  demand  for 
the  tithe  of  the  other  land  of  the  township  specifically ,which 
he  never  has  ?  The  parishioners  are  pressed  with  having 
signed  the  terriers,  which,  it  is  said,  bear  testimony  against 
themselves.  But  that,  in  my  judgment,  does  not  conclude 
them  in  the  smallest  degree.  They  were  content  to  sign 
the  terriers,  year  after  year,  in  the  same  language,  simply 
from  an  impression,  that  things  were  to  continue  on  the  old 
footing,  and  that  they  were  not  to  be  molested  by  any 
demand  of  the  vicar,  ulterior  to  the  5s.  The  vicar  signs 
the  receipts  vrith  language  equally  equivocal,  for  it  is  as 
applicable  to  a  modus  for  the  whole  to^ship,  as  for  the 
crofts.  Accordingly,  matters  went  on,  on  both  sides,  as  they 
had  done  before.  This  being  the  case,  it  strikes  me,  that 
the  clear  usage,  from  the  earliest  time,  goes  to  explain 
what  on  the  face  of  it  is  not  equally  clear,  and  certain. 
Such  being  the  inclination  of  my  mind,  I  do  not  feel  my- 
self so  much  pressed  by  that  weight,  which  is  affected  to 
be  given  to  the  opinion  of  the  learned  judge,  who  tried  the 
cause.  The  learned  judge  has  not  pronounced  his  opinion 
on  the  verdict  with  precision,  and  I  cannot  help  thinking, 
that  the  force  of  so  much  as  he  has  said,  may  be  taken  off 
in  a  great  measure,  by  what  passed  in  the  House  of  Lords. 
The  House  of  Lords  saw  precisely  the  same  documents 
on  which  the  learned  judge's  opinion  was  formed,  and  I 
cannot  give  him  credit  for  a  greater  insight  into  the  sub- 
ject of  consideration,  from  having  tried  the  cause,  unless 
there  is  reason  to  believe,  that  the  parol  evidence  was  of 
an  inferior  nature,  and  less  worthy  of  credit,  than  the 
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depositions  which  were  before  the  other  tribunal.  But  the 
credit  of  the  witnesses  is  not  impeached ;  and  then  all  the 
superior  knowledge  which  can  be  ascribed  to  my  brother 
Bayley  is,  that  he  heard  them  speak  to  facts  which 
nobody  has  been  able  to  question  ;  the  exemption  of  the 
townshsip,  and  the  constant,  and  immemorial  pecuniary 
payments  by  all  the  occupiers.  The  office  assigned  to  the 
jury  was  to  explain  what  the  modus  stated  in  the  terriers 
did  apply  to,  by  the  contemporary  usage  and  understand- 
ing of  the  place;  and  the  result  of  their  inquiry  into  the 
usage  being  what  I  have  mentioned,  my  impression  is 
that  they  have  drawn  a  right  conclusion,  and  therefore 
that  there  ought  to  be  no  new  trial. 
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Garrow,  B.,  declined  giving  any  opinion,  in  conse- 
quence of  having  been  absent  from  part  of  the  discussion 
of  the  case,  yesterday  (*). 

HvLLocK,  B.  If  my  opinion  were  at  all  necessary  to  the 
decision  of  this  question,  or,  if  it  could  have  any  effect 
upon  the  judgment  of  the  Court,  I  should  require  time 
before  I  pronounced  it :  for  the  arguments  which  have  been 
urged,  and  the  documents  which  have  been  commented 
upon,  would  require  more  time  for  their  due  consideration 
than  I  can  possibly  give  to  them  at  present.  But  as  it  is 
now  quite  immaterial  what  my  opinion  may  be,  I  merely 
think  it  right  to  state  the  grounds  why  my  mind  has 
arrived  at  a  different  opinion  from  that  of  my  learned  bro- 
thers, who  have  preceded  me.  With  respect  to  what  has 
been  stated,  that  because  this  verdict  is  contrary  to  the  opi- 
nion of  the  learned  judge  who  tried  the  cause,  we  therefore 
should  send  it  down  to  a  second  trial,  I  do  not  accede  to 


(*)  His  lordship  was  present  during  the  reading  of  the  report,  but  re- 
tired immediately  after,  to  preside  at  nisiprius  for  the  Lord  Chief  Baron, 
and  did  not  return  till  after  the  argument  for  the  defendant  had  been  for 
some  time  proceeded  on,  the  remainder  of  which  he  heard. 
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that  doctrine  to  the  extent  in  which  it  is  laid  down.     I  do 
not  know,  that  it  is  laid  down  as  a  general  rule,  that  the 
Court  ought  to  direct  a  new  trial  in  every  case  where  the 
judge  is  not  satisfied  with  the  verdict.    But  I  have  always 
understood,  in  the  course  of  my  limited  experience,  that 
where  the  judge,  who  has  tried  a  cause,  has  suggested  a 
doubt  as  to  the  propriety  of  the  verdict, — unless  circum- 
stances should  have  occurred  in  the  meantime,  to  warrant 
the  Court  in  intending  that  he  would  have  come  to  a 
different  conclusion,  if  he  had  been   conusant  of  those 
circumstances,  before,  he  entertained  his   doubt, — ^it  has 
been  the  practice,  in  justice  towards,  and  in  deference  to, 
the  opinion  of  the  learned  judge,  to  send  the  matter  to  a 
second  trial.     Because  on   whatever  circumstance   such 
doubt  is   founded,    whether  on    documentary,  or  parol 
evidence,  or  on  both,— everyone  knows,  that  the  judge  who 
has  tried  the  cause,  is  by  much  the  most  competent  person 
to  form  an  accurate  estimate  of  the  whole  evidence  given, 
and  the  weight  due  to  it.     He  has  observed  the  manner  in 
which  it  has  been  given,  and  the  conduct  and  d^neanour  of 
the  different  vritnesses.     The  judge  who  tries  the  cause  has 
also  an  opportunity  of  seeing  the  conduct  and  deportment 
of  the  jury,   which,  of  itself,  is  a  circumstance   of  no. 
mean  importance.     This    strikes    me,    therefore,    as  a 
ground,  which,  if  I  had  not  arrived  at  the  conclusion  to 
which  I  confess  my  mind  has  arrived,  would  have  induced 
me   to  pause  before  concluding,    that  this  case  ought 
not  to  be  sent  to  a  second  trial ;  and  the  more  especially 
as  the  late  L.  C.  Baron  Richards,  before  any  trial  at 
law,  came  to  the  same  conclusion  to  which  the  learned 
judge  who  tried  the  cause  has  come.    A  Court  of  equity 
has  that  power  in  itself.     It  may  decide  a  question  of  this 
kind  without  an  issue,  if  it  is  satisfied  with  the  evidence, 
documentary,  or  parol.     In  this  case  the  question  was  so 
decided  by  that  learned  judge,  and  therefore  there  is  the 
opinion  of  that  learned  judge  deciding  on  the  same  testi- 
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mony ,  given  by  the  saipe  per80QB»  and  the  same  doeQment0>; 
as  those  which  were  before  the  jury ;  and  his  mind  upon 
that  evidence  deduced  the  ecmclusion  which,  I  confess, 
my  mind  has  also  drawn.  Then,  do  not  the  concurring 
opinions  of  two  learned  judges  shew,  that  at  least  it  is  not 
so  clear  a  case  as  has  been  supposed,  but  4hat  some  dif- 
ficulties upon  it  may  still  be  entertained  by  judici^  minds 
brought  to  bear  upon  the  subject  judicially  ?  I  cannot  help 
calling  in  aid  the  two  opinions  to  which  I  have  adverted, 
in  support  of  the  conclusion  which,  as  at  present  advised, 
I  have  myself  formed.  There  is  another  question  which  I 
beg  leave  to  mention  before  I  go  into  the  evidence.  I  con- 
fess I  do  not  think  that  this  issue  has  been  sustained  by 
the  proof  which  has  been  given  at  the  trial.  The  issue 
directed  was,  whether  for  time  immemorial  there  has  been 
payable  to  the  vicar  a  modus  of  5s,  in  lieu  of  aU  tithe  hay 
in  the  town  of  Sharlston,  by  every  occupier  of  lands  within 
the  said  town  producing  hay,  and  so  forth.  It  is  alleged 
that  this  has  been  made  out  by  evidence  of  payments  of 
the  sum  in  question,  collected  by  contributions,  not  only 
from  the  growers  of  hay,  but  from  all  occupiers  in  the  town. 
I  speak  with  doubt  upon  the  subject,  but  it  appears  to  me 
that  this  evidence  did  not  sustain  the  issue.  We  are  told 
'  this  case  is  sustained  by  the  parol  evidence,  and  by  the  re- 
ceipts, on  the  one  side ;  and  it  has  been  said  by  the  first 
learned  counsel  who  was  heard  against  the  rule,  that  there 
is  no  evidence  in  opposition  to  the  parol  evidence.  Let  us 
see  what  the  evidence  is  composed  of,  imd  how  it  stands  by 
itself.  In  the  first  place,  the  witnesses  say,  that  5^.  was 
all  along  paid  for  the  whole  tithe  hay.  It  is  said,  and  may 
be  admitted,  that  the  payments  were  uniform,  which  proves 
little,  or  nothing,  and  one  of  the  learned  counsel  says,  that 
the  parol  evidence  goes  back  130  years.  What  is  the  efiect 
of  that  ?  Here  is  a  man  of  about  70  years  of  age,  who  says 
his  father,  who  died  20  years  ago,  once  told  him  so  and 
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80 ; — I  cannot  understand  the  principle  upon  which  the  ad- 
missibility of  such  evidence  is  to  depend ;  the  time  has, 
however,  gone  by  for  disputing  its  admissibility  in  this 
case.     With  regard  to  evidence  of  reputation,  every  one 
knows,  that  it  is  the  most  slender  that  can  be  offered  ;  it 
is  not  evidencOy  unless  you  first  lay  a  foundation  of  posi- 
tive, palpable  facts.    The  facts  upon  which  this  evidence 
of  reputation  rests,  are,  that  the  witnesses  paid  in  money 
for  such  lands  for  such  a  length  of  time,  one  person  six, 
another  24,  and  in  one  instance  near  30  years.    What  is 
the  next  evidence  in  support  of  the  modus  ?    Four  receipts 
are  put  in.     Ex  concessis  these  receipts  are  equally  con- 
sistent with  either  view  of  the  case;   and  are  we  to  be 
told  that  they  are  evidence  to  shew  a  modus,  because 
they  are  appUcable  to  that   fact,  and  to  another  com- 
pletely opposite?    The  clergyman  who  demands  tithes, 
stands  upon  his  right,  and  the  individuals  who  resist  his 
demand,  must  defend  themselves  by  distinct,  clear,  and 
specific  evidence,  applicable  to  the  particular  species  of 
payment.    The  evidence  is  required  to  be  secundum  sub- 
jectam  materiam.    The  first  receipt  is  dated  in   1772,  (the 
learned  judge  read  it),  from  that  there  is  a  hiatus  till  the 
year  1797, — then  there  are  receipts  of  1799,  and  1807.     It 
is  preposterous  to  think  that  these  last  are  any  evidence  in 
the  cause.    There  are  no  other  receipts,  or  if  there  are, 
they  are  not  produced.    It  is  material  quacunque  via  data. 
Therefore  the  plaintiffs'  case  rests  almost  entirely  on  the 
evidence  of  the  witnesses,  with  regard  to  the  non-payment 
in  kind.     I  do  not,  for  the  reasons  which  have  been  given 
in  the  course  of  the  argument,  and  for  reasons  which  have 
been  long  given,  place  any  great  reliance  upon  the  lan- 
guage of  the  Ecclesiastical  and  Parliamentary  Surveys. 
Too  little  weight,  perhaps,  has  been  given  to  the  document 
of  1693.     It  was  received  in  evidence.     It  would  shew,  so 
far  as  it  can  be  depended  on,  that  there  was  no  such  pay- 
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meat  as  this  5^.  which  is  contended  to  be  immemorial,  exist- 
ing at  that  particular  time  in  this  township.  The  first 
terrier  given  in  evidence  is  that  of  1727.  That  is  the  first 
terrier  which  mentions  this  modus,  with  the  exception  of 
another  of  1716,  framed  in  such  ambiguous  terms,  as  not 
to  warrant  either  party  in  putting  it  in  evidence,  for  had 
it  been  otherwise,  doubtless  it  would  have  been  produced 
at  the  place  of  trial.  I  certainly  may  have  been  under  a 
mistake,  but  it  has  always  appeared  to  me,  thc^t  ter- 
riers were  documents  of  the  highest  importance.  I  do 
not  mean  to  say,  that  because  their  evidence  is  impor- 
tant, it  ought  therefore  to  be  conclusive  ;  and  when  that  is 
attributed  to  the  late  Lord  Chief  Barony  I  think  there 
must  be  some  mistake,  either  in  taking  down  what  he 
said,  or  in  some  other  way.  But  comparing  the  documents 
with  the  parol  evidence,  I  consider  the  former  ought  so  far 
to  preponderate,  that  I  feel  myself  bound  to  say,  he  was 
warranted  in  the  conclusion  to  which  he  came,  that  this 
was  not  a  legitimate  modus.  Upon  what  ground  is  it  that 
terriers  are  admitted  in  evidence  ?  It  is,  that  they  are 
declarations  under  the  hands  of  individuals,  who  are  en- 
trusted by  law  with  the  interests  of  the  church,  and  the 
clergy,  and  required  by  law  to  prepare  these  instruments. 
For  the  canons  of  the  church  require  them  to  be  delivered 
into  the  spiritual  court,  the  proper  repository,  signed  by  the 
clergyman,  the  principal  inhabitants,  and  the  officers  of  the 
parish  (*).  They  are  made  for  the  purpose  of  ascertaining 
the  liabilities  of  the  parish,  on  the  one  hand,  and  the  rights 
of  the  clergyman,  on  the  other.  And  therefore,  when  I 
find  that  from  1727  downwards,  there  has  been  one  uniform 
admission  of  the  liability,  on  the  one  side,  and  of  the  right 
on  the  other,  and  that  that  does  not  comprehend  the  claim 
in  question,  I  cannot  extend  the  admission  beyond  the  effect 
of  the  legitimate  evidence  in  the  cause.     What  is  the  lan- 
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gu&ge  of  the  terrier  of  1727  ?    It  saysi  *'  the  tithe  of  hay,  or 
a  modus  of  8d.  per  acre,  for  all  hay  within  the  townships  of 
Wannfield-cum-Heath  and  Kirkthorp/'  (that  is^  a  modus 
per  ttcre,  not  of  specified  lands,  but  pervading  the  whole 
township).     ^^Butf  in  Sharlston/'  (clearly  beginning  soaie 
different  liability),  ''  only  Ss.  for  all  the  hay  in  their  crofts." 
This  branch  of  the  clause  would  be  nugatory,  if  all  the  land 
in  the  township  was  covered  by  the  modus.     If  that  were 
the  fact,  it  would  have  said,  '  for  all  the  hay  within  the 
township ;'  but  it  goes  on,  and  says,  ''  and  nothing  paid  for 
all  other  hay,  except  herbage.''  According  to  the  plain  gram- 
matical sense  of  these  words,  it  follows  that  there  must 
have  been  other  hay  in  the  township,  besides  what  viras  in 
the  crofts.    We  have  been  told,  that  **  crofts"  must  mean 
all  the  closes  in  the  township ;  and  that  all  the  hay  grown 
must  have  been  in  crofts, — and  no  gentleman  has  attempted 
to  grapple  with  the  construction  of  this  language  in  eveiy 
one  of  the  terriers,  except  in  that  way.     But  if  we  under- 
stand this  language  grammatically,  according  to  the  con- 
struction it  would  receive,  if  used  in  any  other  place,  (and 
I  apprehend,  it  ought  to  be  so  construed),  it  seems  im- 
possible to  read  it,  without  thinking,  that  the  individuals, 
by  whom  the  terriers  were  ftamed  and  signed,  supposed  that 
the  crofts  were  closes,   or  grounds,  contradistinguished 
from  the  other  closes  of  the  town, — and  that  the  hay  pro- 
duced in  the  croft;s  was  other  hay,  than  that  grown  in  the 
other  parts  of  the  town.    What  then  is  the  effect  of  that? 
It  must  either  amount  to  a  claim  de  non  decimando,  which 
would  be  good  for  nothing ;  or  it  does  not  amount  to  a 
modus  for  the  rest  of  the  lands,  which  would  be  equally 
unavailing  as  a  defence.     As  to  non-payment  of  a  tithe,  if 
that  were  to  be  an  answer  to  the  clergyman's  claim  in 
this,  it  would  be  so  in  all  cases.     It  is  well  known  that 
there  are  cases,  where  either  from  negligence  in  attending 
to  their  interests,  or  from  some  other  cause,  clergymen  con- 
nive during  certain,  and  even  long  intervals,  at  ambiguous 
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moduses  Bet  up  aa  this  is.  The  description  of  this  modus 
cannot  confer,  because  it  expressly  negatives,  a  right  to 
cover  the  hay,  or  herbage  of  the  places  beyond  the  crofts. 
It  is  quite  clear  that  there  are  such  things  as  profits,  distinct 
from  other  closes,  within  the  town  ;  because  in  one  part  of 
this  identical  terrier  of  1727,  it  is  stated  that  there  is  ^'a 
dwelling-house  with  a  croft  adjoining  on  the  same." 
Ind^>endently  of  that,  it  is  in  evidence,  that  there  is  a 
village,  hamlet,  or  vill  of  Sharlston,  which  is  composed  of 
a  number  of  small  houses ;  and  in  the  northern  parts  of 
England,  it  is  well  known  that  every  house  has  what  is 
called  a  '^  croft."  In  any  village  in  Yorkshire,  it  is  a  com- 
mon mode  of  expression  to  say,  **  I  am  going  into  the 
crofl,"  meaning  a  close  adjacent.  If  there  are  several  of 
these  crofts,  that  may  satisfy  the  terms  of  the  modus. 
But  I  go  further ;  if  there  be  not  enough  for  that  purpose 
without  making  it  rank,  the  modus  is  then  gone.  We  are 
not  called  upon  to  say,  that  it  is  good  for  crofts  alone,  I  at 
least  am  not  prepared  to  go  to  that  extent.  Because,  if 
any  weight  is  due  to  the  terrier  of  1693,  at  that  time  no 
modus  whatever  existed  ;  but  they  were  set  up  for  the  first 
time  in  1727,  which,  it  will  be  admitted,  is  too  recent  an 
origin  to  have  any  force  in  the  investigation  of  a  question 
of  this  description. 

And  what  is  the  inference  to  be  drawn  from  the  con- 
duct and  language  of  the  parties  themselves  ?  Is  a  person 
to  sign  a  terrier,  and  afterwards  come  into  equity,  and  say, 
*  I  am  a  farmer  of  very  considerable  property  in  the  dis- 
trict. It  is  true,  I  signed  a  terrier  about  ten  years  ago, 
in  which  I  set  up  a  claim  of  a  modus  not  covering  all  land, 
but  confined  to  crofts.  But  now  that  I  am  better  informed, 
I  understand,  that  crofts,  in  the  county  of  York,  may  com- 
prise all  the  inclosures,  and  fields  within  the  township,  and 
therefore  I  adopt  that  extended  construction,  inasmuch  as 
it  is  my  interest  to  do  so  !'  Is  it  to  be  permitted  to  a 
party  signing  a  terrier,  to  come  into  court  and  contradict 
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his  own  act  ?  I  have  always  understood,  that  when  a  maii 
says  one  thing  this  day,  whether  he  is  upon  his  oath,  or  not, 
and  contradicts  it  to-morrow,  upon  his  oath,  that  goes  con- 
siderably to  diminsh  his  credit.  What  then  shall  be  said 
of  persons  who  contradict  on  oath,  their  own  so  solemn 
act,  as  the  formation  of  a  terrier  ? — made  too  at  a  time  when 
the  vicarage  was  vacant,  and  when  it  was  thefefore  more 
important  for  them  to  watch  over  their  own  interests.  It 
appears  indeed,  that  they  have  been  sufficiently  attentive 
to  them,  because  they  have  introduced  new  moduses  into 
that  terrier  (*),  in  the  year  1809.  The  form  of  this  terrier, 
and  the  circumstances  under  which  it  was  framed,  furnish 
to  me  a  very  strong  inference  that  it  was  not  signed  lightly, 
or  without  due  consideration.  It  is  expanded  to  four  or 
five  times  the  length  of  any  of  the  preceding  ones.  A 
claim  is  asserted  in  it  which  was  never  heard  of  before. 
It  bears  the  signature  of  eleven  of  the  principal  parish- 
ioners, exclusive  of  the  churchwardens ;  of  which  parishion- 
ers, five  are  now,  or  were  originally,  litigating  parties.  Must 
it  not  then  be  considered  as  a  declaration  by  themselves, 
that  this  modus  was  confined  to  the  crofts,  and  did  not 
comprehend  the  hay  grown  in  other  places  ? 

I  do  not  mean  to  say,  that  another  jury  might  not  arrive 
at  the  same  conclusion  as  the  jury  have  come  to  in  the  pre- 
sent instance  ;  I  only  say,  that  I  am  not  satisfied  with  the 
verdict, — that  I  cannot  bring  my  mind  to  the  same  conclu- 
sion which  the  jury  have  done.  I  apprehend  that  the  ob- 
ject of  an  issue,  is  to  inform  the  conscience  of  the  court 
which  directs  it,  and  that  the  verdict  should  be  so  right, 
and  free  from  doubt,  or  question,  that  it  may  safely  be  made 
the  basis  of  a  decree  which  shall  bind  the  rights  of  the 
parties.  I  should  not  be  warranted  in  saying,  that  this  ver- 
dict could  be  made  a  satisfactory  foundation  for  a  decree 
of  that  kind.      It  do^s  therefore  appear  to  me,  as  at  pre- 

(•)    Viz. — **  Id.  for  each  fleece  of  wool,  3d,  for  each  lamb,  and  2d, 
for  each  milch  cow."    These  were  over-ruled  by  the  decree  of  1818. 
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sent  advised, — taking  into  consideration  the  opinion  of  the 

late  Chief  Baron  on  the  construction  of  the  terriers, — the 

opinion  certified  by  the  learned  judge,  who  tried  the  cause, 

— and  above  all,  the  want,  in  my  judgment,  of  evidence 

with  respect  to  the  issue,  which  was  sent  to  be  tried, — that 

this  case  ought  to  undergo  another  investigation.     But,  as 

the  majority  of  the  court  are  of  a  different  opinion,  the 

rule  must  be  discharged. 

Rule  discharged  (*). 

(*)  Martin  and  Simpkiruon  applied  at  the  sittings  after  this  tenn,  at 
Gray's  Inn  Hall,  before  the  four  Barons,  that  the  rule  might  be  re-argued 
for  the  purpose  of  having  the  opinion  of  the  whole  court ;  on  the  grounds, 
of  the  importance  of  the  case  generally,  and  more  particularly  with 
reference  to  costs, — that  the  suitors  had  a  right  to  ask  for  the  opinion  of 
all  the  judges, — and  that  in  the  event  of  a  new  argument  before  the 
full  court,  and  an  equal  division  of  opinion  in  the  Barons,  the  Chancellor 
of  the  Exchequer  might  be  called  in  to  turn  the  scale  (*).  But  they  ad- 
mitted, they  were  not  aware  of  any  precedent  for  the  application,  and 
did  not  mention  any  for  calling  in  the  Chancellor  of  the  Exchequer. 

G ARROW,  B.  The  inclination  of  my  mind  was  with  the  two  judges 
who  decided  against  the  defendant,  although  if  I  had  been  obliged  to 
give  my  opinion,  I  should  have  felt  myself  extremely  pressed  by  that 
delivered  by  my  brother  HuUock ;  and,  if  I  had  come  to  that  opinion, 
there  would  have  been  no  judgment,  because  the  court  would  have  been 
equally  divided.  But  the  decision  pronounced,  was  by  a  majority  of  the 
court  then  sitting.  With  respect  to  this  motion,  I  feel  great  difficulty  in 
point  of  precedent.  If  it  were  to  succeed,  it  would  occasion  very  fre- 
quent applications  of  this  kind,  and  I  do  not  know  how  the  business  of 
the  court,  the  common  law  business  in  particular,  could  be  carried 
on.  Unfortunately,  my  Lord  Chief  Baron  presides  in  equity,  during 
four  days  in  the  week  in  term.  Either  nothing  at  common  law  could 
go  on  until  the  court  were  completely  full ;  or  if  cases  of  that  descrip- 
tion were  taken  before  three  judges,  the  absence  of  one  would  scarcely 
ever  be  dispensed  with,  although  it  might  arise  from  illness,  or  avoca- 
tions elsewhere. 

Graham,  B.    The  case  of  the  absence  of  a  judge  occurs  perpetually. 

Alexander,  C.   B.     I  think  every   precedent  bad,  that  tends  to 

lengthen  the  proceedings.    You  may  go  to  the  House  of  Lords,  and  very 

properly,  because  the  case  came  from  thence.     You  take  nothing  by 

your  motion. 

Rule  refused,  the  costs  to  be  costs  in  the  suit. 

(*)  In  1  Fowl.  Pract.  7,  Ibis  is  stated  to  be  the  law  on  the  subject,  and  a  precedent  is 
ineutioned  iu  p.  S.  In  the  Attorney-General  v,  Jeffcrys,  M'Clcl.  Rep.  S70,the  Court  was 
cqnally  divided,  and  it  seemed  to  be  taken  for  granted,  that  there  could  be  no  Jud^cnu 
See  p.  30S. 


1825. 

Atkins 

and 
Hurst 

V. 

Drake. 
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Exchequer  of 

Pleat.  Tj  -n 

^^^^^  Harrison  ©.  Richardson. 

FeBrmryt2,  ^  ^'^  ^'^^^  ^^  action  on  a  bill  of  exchange.  The  defendant 
Vi^^^^-^  pleaded  the  usual  sham  plea  of  satisfaction  by  delivery  of 
tice  may ^T^'  *^^  pipes  of  wine.  The  plaintiff  replied,  taking  issue 
departedfiwm  on  the  plea.  The  defendant  demurred  to  the  plaintiff's 
cases,  when    replication,  and  the  plaintiff  joined  in  demurrer.     The 

theob^-  plaintiff  moved  f®r,  and  obtained  a  rule  for  a  concilium 
anceofthem  *  ... 

would  not      on  ^e  8th  instant,  having  delivered  copies  of  the  de* 

nSipose  for  °^^"^^  t^^^'^  ^^  *^®  chief,  and  senior  puisne  Barons  pre- 
which  they  vious  to  the  motion,  and  to  the  two  junior  Barons,  sub- 
but  would  en- ^®4^®^^^y»  ^^  discovering  that  they  had  not  been  deli- 
courage  sham  yered  by  the  other  party.  Another  rule  was  afterwards 
pleadmg.  .       . 

Where  the  granted,  on  the  application  of  the  defendant,  requiring 

defendant,  ^g  plaintiff  to  shew  cause  why  the  former  rule  should  not 
haying  plead-         *        .  ,  ■' 

ed  a  ^am  be  set  aside  for  irregularity.    The  alleged  irregularity  was, 

red^o  tfie^'  ^^*  ^^  four-day  rule  had  been  entered  in  the  office,  and 

plaintiff's  served  upon  the  defendant  to  bring  in  the  demurrer  books, 

merely  for'  which,  according  to  the  practice  of  the  Court,  was  neces- 

delay,  and       garv. 
the  plaintiff  "^ 

obtained  a 

dlhim^kr^      P^^^^^^^  i^ow  shewed  cause,  relying  on  Gent  v.  Van- 

last  day  of  dermoolen  (*),  a  case  which  had  been  determined  in  this 
term,  without  >^       .  j     •  •  •    x 

previotulu  gw-  ^ourt,  as  a  aecision  m  pomt. 

vftg  a  four-day 

rule  to  bring  in  the  demurrer  booh,  the  Court  refused  to  set  aside  the  rule  for  the  conci- 

lium,  but  gave  judgment  for  the  plaintiff. 


fl®^^*  (*)  I"^  ^at  case  the  defendant 

V    if-J^Lf*  h^  pleaded  the  same  sham  plea 

Where  the  ^  ^^  ^®  principal  case ;  the  plain- 
defendants  tiff  had  replied,  taking  issue,  and 
having  plead-  the  defendant  had  demurred  to  the 
ed  a  sham  replication.  The  demurrer  and 
murred  to  joinder  in  demurrer  were  both  dc- 
the  plaintiff's  Hvered  on  the  4th  instant,  and  con- 
replication,     currently  with    the  latter,  a  de- 


murrer book,  not  however,  on 
stamped  paper:  and  at  the  same 
time  a  rule  was  given  to  bring  in 
the  demurrer  books,  which  ex- 
pired on  the  9th.  On  that  day  the 
defendant's  clerk  in  court  wrote  a 
note  to  the  plaintiff's,  that  he 
would  bring  in  tlie  demurrer  books. 
Two  copies  of  the  demurrer  books 
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In  answerto  a  qoestioii  by  Hullock,  B.,  it  was  stated      ^B^. 
that  no  argument  was  intended.  Harbison 

Jones,  D,  jF.,  in  support  of  the  rule,  argued,  that  the  Richaedson. 
case  cited  did  not  apply,  inasmuch  as  the  determination 
there  went  on  a  waiver  of  the  irregularity  by  the  defend- 
ant's clerk  in  Court,  and  cited  Thettussonv.  Baillie^a),^^ 


were  deHyered  to  the  two  senior 
Barons,  on  the  morning  of  the 
loth,  on  the  part  of  the  plaintiff; 
and  he  on  the  same  day  obtained 
a  rule  for  a  concUiwn  for  argument 
on  this  day. 

Chilton  moved,  pursuant  to  no- 
tice, to  set  aside  that  rule,  as 
being  irregular,  on  two  grounds, — 
first,  that  a  rule  for  a  concUiitm 
was  a  four-Klay  rule  (a);  and  in 
Thellusson  v.  Baillie,  the  Court 
said  that  they  could  not  dispense 
with  the  practice  which  required  a 
four-day  rule.  Secondly,  that  the 
plaintiff's  had  not  delivered  to  the 
defendant's  clerk,  in  court,  the  de- 
murrer book  on  stamped  paper, 
pursuant  to  the  rule  of  Court  {b), 
whereby  that  is  ordered. 

Patteson  opposed  the  motion, 
contending,  as  to  the  last  ground, 
that  the  written  agreement  of  the 
defendant's  clerk  in  Court  to  bring 
in  the  demurrer  .books,  vras  a 
waiver  of  the  irregularity,  so  for  as 
regarded  the  practice  of  the  Court ; 
and  so  far  as  the  revenue  was  con- 
cerned, undertaking  that  the  duty 
should  be  made  good  immediately. 
With  respect  to,  the  first  objection, 
he  submitted,  that  the  Court  ought 
not  to  exact  a  rigid  observance  of 
the  practice  where  the  demurrer, 
as  in  this  instance,  was  intended 


Gabrow,  B.     The    defendant .        «     . 

m  order  to 

here  has  pleaded  what  is  called  a  g^f^  off  the 
horse-plea^  satisfaction  by  delivery  cause  till  the 
of  two  pipes  oif  wine.    Certainly  following 
the  rule  requiring  stamped  paper  ^^  ^^^ 
was  made  for  the  purpose  of  pro-  ^^  g^^  ^^^^  ^ 
tecting  the  revenue.     But,  on  the  rule,  obtained 
other  hand,  we  should  not,  if  we  by  the  plain- 
could  avoid  it,  encourage  the  re^      V ^"l    ® 
..^        r  V         1    J-  tOth,  for  a 

petition  of  sham  pleadmg,  camkum,  on 

The  Master  said  that  he  never  al-  the  12^  Fe- 

lowedingrossments,  to  pass  through  bruaty,  with- 

hU    hands,    unless     they    were®"^'*^^? 

stamped.    Hullock,  B.    The  re- ^^^^^^^^ 

venue  is  in  safe  hands,  when  it  is  book  on 

in  the  hands  of  the  Master.  stamped  psir 

Chilton  was  then  called  upon  by  l^i*  ^  ™? 
*!./-•_*.  11  defendant  8 

the  Court,  to  argue  the  demurrer;  derk inCourt; 

but  he  declined.  no  demurrer 

Graham,  B.    The  rule  of  prac-  books  having 
tice  requiring  four  days  to  elapse  ^®°  deliver- 
between  the  motion  for  a  concilium  defendant  to 
and  the  argument,  vns  intended  to  the  two  junior 
apply  to  cases  where  serious  argu-  Barons,  nor 
ment  was  the  object ;  but  where  it  ^V  ^V  *® 
is  made  use  of  solely  to  shift  off  a  gJ^Jfld 
cause  Ull  the  next  term,  the  Court  senior  pmsni 
will  not  insist  on  its  observance.  Barons,  till 
The  Court  has  a  right  to  modify  *^«  morning 

its  own  rule,  where  that  is  rendered  ®^  ?®  ^^ " 

,  and  gave 

proper  by  circumstances.  judgment  for 

The  Court  then  gave  judgment  the  plaintiff 
for  the  plaintiff,  on  the  demurrer.    ^^  uie  de- 
Motion  refiised— Judgment  °^^^^^' 
for  tlic  plaintiff. 


for  delay  merely. 


(a)  2  Anstr.  409. 


(a)  One  day  ezcliuive,  the  other  inclnsivc.       (b)  R.  G.  H.  00.  6. 3,  and  1  G.  4. 
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1825.       an  authority  for  the  defendant.    The  rules  of  all  Courts  re- 
Harrison    quired  certain  intervals  of  time  to  run.    By  the  practice  of 

„       ^'         this,  the  rule  to  bring  in  the  demurrer  books  had  always 
Richardson.  . 

been  considered  and  acted  on  as  a  four-day  rule.  If  the 
Master  were  referred  to  he  would  state  that  to  be  so.  And 
until  after  a  rule  for  that  purpose  had  been  given,  and  had 
regularly  expired,  a  rule  for  a  concilium  should  not  have 
been  appUed  for ;  now  no  rule  whatever  of  the  kind  had 
been  given.  The  practice  of  a  Court,  if  there  were  to  be 
any,  ought  to  be  general,  and  should  proceed  by  fixed  and 
inflexible  rules ;  and  the  merits  of  the  case  could  not  be 
tried  in  every  instance  that  occurred.  In  this  case  the 
party  had  violated  a  known,  estabUshed  rule  of  practice, 
and  therefore  had  no  claim  to  the  interference  of  the  Court 
in  his  favour. 

The  Master  certified,  that  where  the  demurrer  was  the 
plaintiff's,  he  might  waive  the  rule  to  bring  in  the  demurrer 
books,  where  the  demurrer  was  the  defendant's,  he  should 
give  a  rule  to  bring  in  the  books  before  moving  for  the 
concilium. 

HuLLOCK,  B.  The  question  is,  whether  a  rule,  the 
object  of  which  was  to  enable  the  Court  to  look  into  the 
pleadings  in  the  cause,  may  not  be  departed  from  in  a 
particular  case,  where  that  is  unnecessary. 

Garrow,  B.  Sham  pleas  and  sham  writs  of  error  have 
been  too  long  a  reproach  to  Westminster  Hall.  It  is  high 
time  that  the  pipe-of-wine  plea  should  be  annulled,  and 
never  heard  of  again.  The  defendant  demands  the  benefit 
of  an  old,  inveterate  rule.  But  the  rule  was  meant  to 
apply  to  cases  intended  for  serious  argument;  and  the 
point  is,  whether  we  cannot  correctly  make  it  bend  to 
circumstances :  I,  for  one,  should  think  we  could.  I  should 
be  for  going  by  the  last  decision. 
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Alexander,L.  C.  B.    There  is  too  much  good  sense        1825. 
and  justice  in  that  decision  not  to  be  of  the  same  opinion.     Harrison 

V. 

Per  Curiam.     Rule  discharged  without  costs. 

Patteson  then  moved  for  judgment,  on  the  demurrer; 
and  the  Court  gave 

Judgment  for  the  plaintiff. 


END    OF    HILARY    TERM. 
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SITTINGS  AFTER  HILARY  TERM, 


5  &  6  Geo.  IV. 


(Before  the  whole  Court). 


$hm 


1825^ 
February  2Z, 


Personal 
estate  was 
seized  under 
the  crown's 


The  King  V.  Marsh  (a).    (On  a  Writ  of  Extent,  tested 

29th  November,  1824). 

JdY  the  order  made  in  this  cause  on  the  29th  November, 
1824,  the  preceding  fiat,  and  writs  of  extent,  tested  the 
extent,  which  14th  September,  1824,  and  all  proceedings  had  under  the 
wds  set  a-  ^*°^®*  ^®^^  ^®*  aside  (6) ;  and  it  was  further  ordered,  that 

side  for  irre- 
gularity, and  &e  effects  ordered  to  be  delivered  up  to  the  assignees  of  the  debtor,  duly 
appointed  under  a  commission  of  bankrupt,  sued  out  after  the  teste  of  the  extent : 
a  second  extent,  tested  the  day  the  first  was  set  aside,  and  subsequently  to  the  assign- 
ment^ was  issued,  and  delivered  to  the  sheriff,  before  the  execution  of  the  order  by 
delmiy  of  the  goods  to  the  assignees,  the  sheriff  still  holding  them  in  his  custody : 
bdd,  that  the  property  in  the  effects  had  been  changed  and  transferred  by  the  assign- 
ment,— that  the  crown  had  no  lien  thereon,  and  consequently,  that  the  assignees  were 
entitled  to  reduce  them  into  possession. 

And  the  regularity  of  the  commission  and  assignment  having  been  found  by  the 
inquisition,  on  the  second  extent,  on  evidence  produced,  the  Court  refused  to  put  the 
assignees  to  claim  property,  on  a  suggestion  of  infirmity  in  the  commission,  without 
an  affidavit 


(fl)  See  M'Clel.  Rep.  688. 

(b)  The  former  decision  in  this 
cause,  by  which  extents  in  chief 
were  set  aside  on  account  of  am- 
biguity in  the  affidavit,  with  respect 
to  a  breach  of  the  bond,  on  which 
they  were  grounded,  was  mainly 
founded  on  the  case  of  the  King 
muAttwood  y.  Tarlton,  (in  tecdo, 
sittings  after  T.  &  M.  T.  1821). 

The  affidavit  in  that  case  was 
dated  May  2,  1821,  and  so  far  as 
it  bears  upon  the  decision  referred 
to,  was  to  the  following  effect : — 
George  Attwood>  of  Birmingham, 


banker,  maketh  oath,  and  saith, 
that  he,  together  with  Matthias 
Attwood,  sen.,  Isaac  Spooner,  I. 
G.,  T.  A.,  and  R.  S.,  all  of  Bir- 
mingham aforesaid,  bankers ;  also 
together  with  R.  P.,  of  the  same 
place,  esq.,  and  F.  R.,  of  Stour- 
bridge, esq.,  by  their  bond,  dated 
the  1 6th  March,  1 820,  became  joint- 
ly and  severally  bound  to  his  present 
majesty  King  George  IV.,  in  the 
penal  sum  of  60,000/.,  of  lawful 
money  of  Great  Britain,  condi- 
tioned inter  alioy  for  the  payment, 
by  the  said   bankers,    and    this 
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the  sheriff  or  sherifisy  to  whom  the  said  writs  of  extent 
had  issued,  should  forthwith  withdraw  from,  and  deUver 
up  possession  of,  any  property  seized  under  such  extents, 
to  the  defendant's  assignees.     On  the  1st  December,  a 


1825. 


deponent,  to  the  commissioners 
of  excise  in  England,  for  the  time 
being,  or  to  their  order,  at  the 
chief  office  of  excise,  in  Lon- 
don, of  all  and  every  sum  or  saros 
of  the  king's  money,  which  they, 
or  any,  or  either  of  them,  or  any 
person  or  persons  by  the  order*  or 
appointment,  or  on  the  behalf  of 
them,  or  either  of  them,  should  at 
any  time  or  times  thereafter,  have, 
or  receive  of,  or  from,  the  collector, 
for  the  time  being,  of  the  excise 
and  other  duties,  under  the  ma- 
nagement of  die  said  commission- 
ers, for  the  Litchfield  collection, 
or  from  any  other  person  or  per- 
sons, by  the  order  or  direction  of 
the  said  collector,  or  the  said 
commissioners,  for  the  time  being, 
or  on  his  or  their  part  or  bdialf,  at 
the  time,  and  in  the  manner  there- 
in mentioned,  (viz.  within  21  days 
after  the  receipt  of  such  respective 
sums,  by  giving  the  collector  good 
bills  for  all  sums  received,  payable 
to  the  commissioners, -or  their  or- 
der, within  21  days  after  date), 
which  said  bond,  (the  affidavit 
proceeded  to  state),  is  now  out- 
standing, and  in  force,  and  undis- 
charged, and  is  of  record  in  the 
court  of  his  majesty's  Exchequer  at 
Westminster.  And  this  deponent 
saith,  that  he  is  now  actually  and 
handjide  indebted  to  his  present 
majesty  in  the  sum  of  5724/.,  being 
monies  arising  from  his  said  ma- 
jesty's revenue  of  excise,  and  ac- 
tually received  by  this  deponent; 


and  the  said  Matthias  Attwood, 
sen.,  Isaac  Spooner,  I.  6.,  T.  A., 
and  R.  S.,  for  his  majest3r's  use, 
of  and  from  John  Ombler,  esq., 
the  present  collector  for  the  Litch- 
field collection,  for  the  purpose  of 
being  remitted  to  the  commission- 
ers of  excise  in  London, — and  for 
the  securing,  paying  over,  and  'ac- 
counting for  which  monies  (amongst 
others),  to  his-said  majesty,  the  said 
Matthias  Attwood,  senior,  Isaac 
Spooner,  I.  G.,  T.  A.,  and  R.  S., 
and  this  deponent,  were  jointly  and 
severally  bound,  as  aforesaid.  The 
affidavit  frirther  stated,  that  Edward 
Attwood,  and  John  Wilson,  of  Lon- 
don, merchants,  and  co-partners 
in  trade,  were  indebted  to  depo- 
nent in  5500/.  on  their  promissory 
note,  overdue  and  unpaid ;  that, 
from  the  information  of  the  former, 
and  the  knowledge  deponent  had  of 
their  concerns,. he  believed  those 
parties  to  be  insolvent ;  and  that  the 
debt  due  to  him,  was  in  danger  of 
being  lost,  &c.,  with  the  other 
usual  allegations. 

On  this  affidavit,  a  commission 
to  find  debts  due  to  the  deponent 
and  his  partners  issued  in  the  first 
instance,  by  the  inc^sition  taken 
on  which  the  debt  from  Messrs. 
Aitwood  and  Wilson  to  G.  Att- 
wood was  found,  and  -seixed  into 
the  king's  hands. 

An  extent,  tested  the  2od  May, 
was  then  issued  against  Messrs. 
Attwood  and  Wilson,  for  the  re- 
covery of  the  5500/.,  on  a  fiat 
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copy  of  this  order  was  served  on  the  sheriff  of  Middlesex, 
who  had  seized  property  under  one  of  the  extents. 

In  the  afternoon  of  the  day  on  which  the  order  above  men- 
tioned was  made,  another  fiat  was  granted,  on  an  affidavit 


granted  by  Mr.  Baron  Wood  upon 
the  commission  and  inquisition, 
reeiting  that  that  debt  was  exceeded 
by  the  debt  due  by  the  prosecutor 
of  the  extent,  and  his  partners,  to 
the  crown.  An  inquisition  was 
held  under  the  extent,  on  the  day 
of  its  teste,  and  the  jury  found  that 
John  Tarlton,  of  liTerpooI,  mer- 
chant, was  then  indebted  to  Messrs. 
Attwood  and  Wilson,  in  4687/., 
which  was  seized  into  the  king's 
hands. 

Upon  this  extent  and  inquisition, 
and  affidavits  of  the  issuing  of  the 
former,  and  the  finding  thereun- 
der, and  of  the  existence  of  the 
debt  of  4687/.,  and  the  insolvency 
of  Tarlton,  a  fiat  for  another  extent 
against  Tarlton  was  obtained  from 
the  same  Baron,  which  was  issued 
on  the  3id  May,  and  dated  the 
same  day.  The  usual  inquiiy  was 
made  at  Liverpool,  on  the  11th 
May,  and  the  property  found  to 
belong  to  Tarlton  was  taken  pos- 
session of  by  the  under-sherifi*. 

A  commission  of  bankrupt  vns 
shortly  afterwards  taken  out  against 
Tarlton,  under  which  he  was  duly 
found  and  declared  a  bankrupt. 
A  claim  to  the  property  was  en- 
tered on  bdudf  of  him  and  his  as- 
signees. And  on  the  11th  July 
following,  Denman,  (now)  C.  S.^ 
obtained  an  order  to  shew  cause 
why  the  last  writ  of  extent,  and  the 
several  proceedings  whereon  it  was 
grounded,  should  not  be  set  aside, 
and  quashed,  with  costs,  for  irre- 


gularity ;  all  proceedings  being 
in  the  meantime  stayed.  Long  af- 
fidavits were  sworn  in  support  of 
the  order,  charging  collusion  be- 
tween George  Attwood  and  Messrs. 
Attwood  and  Wilson,  and  an  abuse 
of  the  prerogatiye  process,  inas- 
much as  at  the  time  of  issuing  the 
first  commission  to  find  debts,  no 
part  of  the  condition  of  the  bond 
had  been  broken,  and  the  extents 
were  wholly  unnecessary  for  se- 
curing the  interests  of  the  crown, 
but  had  been  resorted  to  by 
Messrs.  Attwood  and  Wilson,  for 
their  own  private  purposes.  These 
affidavits  were  answered  by  others. 
On  the  discussion  of  the  order,  on 
the  28th  July,  at  Gray's  Inn  Hall, 
the  material  objections  in  point  of 
law  were  ultimately  reduced  to  this, 
viz.  the  proceedings  must  either 
have  been  founded  on  a  debt  to 
the  crown  by  the  bond,  or  by  sim- 
ple contract.  If  on  the  former,  the 
first  affidavit  ought  to  have  alleged 
a  breach  of  the  bond,  siduch  it  did 
not ; — if  on  the  latt^,  there  ou^ht  to 
have  been  a  cominission  previoiis 
to  the  first  extent,  to  inquire  whe- 
ther its  prosecutors  were  indebted 
to  the  crown.  This  was  argued  on 
the  assumption,  that  the  extent 
sought  to  be  set  aside  was  one  in 
which  the  crown  was  not  interested. 
That  fitct  was  dcfnied,  and  a  prin- 
cipal ground  of  contention  was, 
whether  the  extent  was  one  in 
chief,  or  in  aid.  In  consequence, 
the  case  was   postponed  till  the 
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clearly  stating  a  breach  of  the  bond,  under  which  two  new       i^^^* 
extents,  of  the  same  teste  with  the  fiat,  were  issued,  of   fj^^  ^^^^^ 
which  one  was  directed  to  the  sheriff  of  Middlesex;  con- 
tainingy  amongst  others,  a  command  to  inquire  what  goods 


V. 

Marsh. 


following  term,  and  the  Attorney 
General,  by  the  direction  of  the 
Court,  received  notice  to  attend  to 
satisfy  them  on  that  point.    The 
Attorney    General    attended    the 
Court  at  Westminster,  on  the  23rd 
November  ensuing,  and  disclaimed 
ail  interest  in  the  extent  on  the  part 
of  the  crown,  stating  that  there  bad 
been  no  breach  of  the  condition  of 
the  bond,  and  that  the  sums  of 
money  (including  the  5724/.  men- 
tioned in  the  affidavit)  paid  into 
the  bank  of  the  obligors  had  been 
regularly  remitted  to  London.   Af- 
ter   some    further    argument,  the 
Court  gave  judgment  on  that  day. 
Richards,  L.  C.  B.   Your  duty, 
Mr.  Attorney  General,  as  an  officer 
of  the  crown,  is  to  take  care  of  the 
public,  beyond  all  question.    This 
extent  was  taken  out  either  on  a 
bond  or  upon  a  simple  contract 
debt.    I  conceive,  from  the  affida- 
vit, that  it  was  taken  out  on  a  bond. 
Because  a  bond  is  stated,  and  af- 
terwards there  is  an  allegation  in 
the  affidavit,  which  seems  to  import 
that  there  had  been  a  breach  of 
condition.    But  it  is  not  an  alle- 
gation that  states  that  breach  at  all. 
It  states  that  the  money  was  re- 
ceived.   Still  the  condition  of  the 
bond  would  not  have  been  broken, 
except  it  had  been  due  beyond 
21  days  after  the  receipt.    It  ap- 
pears clearly,  so  far  as  the  breach 
of  the  condition  is  concerned,  that 


there  is  no  eyidence  to  shew  any 
breach.  If,  on  the  other  hand,  it 
is  to  be  considered  as  an  affidavit 
stating  a  simple  contract  debt,  in 
that  case,  there  must  be  a  formal 
inquisition.  Under  all  the  circum- 
stances, I  am  of  opinion  that  tiiis 
extent  cannot  stand. 

Graham,  B.     I  am  quite  clear 
in  my  opinion,  that  it  is  an  extent, 
irregular  on  the  face  of  it,  the  mo- 
ment it  takes  the  denomination  of 
an  extent  in  aid.    I  shall  follow  the 
example  of  my  Lord  Chief  Baron, 
and  not  enlarge  on  this  subject. 
Nothing  is  more  clear,  as  it  appears 
to  me,  than  that  this  extent  varies 
from  every  practice.    All  the  ex 
tents  in  aid  before  the  statute,  (if  I 
have  a  knowledge  of  this  proceed- 
ing,) have  stated,  as  their  ground- 
work and  basis,  a  claim  due  to  the 
crown,  and  that  foundation  is  al- 
ways  laid   by  a   commission    to 
find  debts  and  credits  to  the  crown. 
Then,  if  the  person  applying  for  the 
extent  in  aid,  be  amongst  those  who 
are  debtors  to  the  crown,  from  that 
moment  he  derives  his  title  (his 
title  being  that  he  is  a  debtor  to  the 
crown,)  to  this  process  of  an  extent 
in  aid.  Then  comes  this  statute  (a), 
which 'does  most  clearly   except 
this  particular  case,  if  followed  up 
with   all  its  circumstances.    The 
statute,  anxious  to  secure  the  crown 
in  respect  of  persons    like  these 
parties,    receiving    large  sums  of 


(a)  srCIIL,  c.  117,  8.4. 
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i»25.       and  chattels,  ^.  the  defendant  then  had  on  his  bailiwick. 
The  King    ^^^  ^  ^^^^  goods,  8ic.,  in  whose  soever  hands  the  same 
were,  to  extend,  and  seize  into  his  Majesty's  hands,  till 
satisfaction  of  the  debt.    This  writ  was  delivered  to  the 
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money,  from  time  to  time,  meant 
to  permit  the  extent  in  aid  in  that 
particular  instance.  That  clause, 
leaving  the  comipon  law  as  it  was 
before,  says,  that  if  a  person  is  in- 
debted to  the  crown  by  simple  con- 
tract, and  he,  with  others,  is  bound 
to  the  crown  to  account  for  money 
so  received,  in  that  case  the  party 
sliall  sue  out  the  extent  in  aid. 
But  the  meaning  of  the  act  is,  that 
the  extent  cannot  be  prosecuted 
independently  of  the  crown, — that 
the  party  may  use  the  privilege  of 
the  crown,  but  the  crovm  in  that 
case  is  the  party,  in  the  first  in- 
stance, concerned.  Let  us  look  at 
the  circumstances  of  this  case; 
there  is  a  bond  for  the  regular  ac- 
counting to  the  crown,  for  the  pay- 
ment of  certain  sums  of  money. 
The  crown  says,  we  have  no  fault 
to  find  with  these  persons ;  they 
received  50001.  from  one  21  days 
to  another,  and  they  have  regularly 
accounted  to  us  before  the  end  of 
21  days;  we  do  not  vnsh  to  dis- 
turb them  or  call  on  them.  Well, 
but  then,  the  simple  contract  debt- 
or is  to  account  to  the  debtors 
of  the  crown,  and  they  say,  ^  we 
will  not  issue  an  extent  for  debts 
and  credits,'  attempting  to  ground 
the  extent  against  their  debtor  only 
on  the  evidence  of  this  affidavit. 
But,  supposing  it  had  gone  on  to 
state  an  actual  breach,  the  party 
cannot  sue  on  the  crovm  debt  when 
the  crown  says — ^  nothing  is  owing 
to  us,' — it  is  carrying  the  privilege 
too  far,  and  in  a  way  that  might  be 


injurious.  In  every  case  for  the 
benefit  of  the  crown,  if  the  creditor 
is  really  agreed  to  be  indebted  to 
the  crown, — in  order  to  resort  to  the 
original  creditor,  the  crown  will 
very  readily  give  its  extent,  and  it 
will  issue  in  the  formal  terms.  Bat 
it  ought  to  be  preceded  by  a  com- 
mission to  find  debts  and  credits. 
In  the  case  of  an  extent  in  aid,  as 
the  foundation  of  such  extent  in 
aid,  it  must  appear  that  the  crown 
has  issued  an  inquisition  to  find 
debts  and  credits.  Taking  this 
view  of  die  law  of  the  subject,  I 
am  of  opinion  that  this  extent  is 
irregular. 

Wood,  B.  I  am  of  opinion, 
that,  this  proceeding  is  irregular, 
for  this  is  an  extent  in  aid,  sued 
out  on  the  foundation  of  a  simple 
contract  debt,  due  to  the  crown. 
Now,  in  cases  of  this  sort,  there 
are,  besides  the  debt  that  may 
be  due  to  the  crown,  bonds  given  to 
the  crown,  conditioned  for  the  pay- 
ment (irom  those  persons  who  receive 
sums  of  money  from  the  crown.  And 
in  such  cases  there  are  two  courses 
of  proceeding.  Tlie  crown  may  pro- 
ceed as  for  its  original  debt,  the 
moment  the  money  is  received. 
But  when  the  crown  proceeds  for 
the  original  debt,  the  moment  it  is 
received,  and  before  the  breach  of 
the  condition  of  the  bond,  there 
must  be  an  affidavit  that  it  is  ac- 
tually due,  and  it  must  be  put  on 
record,  and  there  must  be  an 
inquisition  to  find  debts.  Nowhere 
a  person  sues  out  an  extent  in  aid ; 
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sheriff  on  the  2nd  December,  at  which  time  the  order  of 
the  court  had  not  been  executed.  In  consequence  of  the 
receipt  of  the  writ,  the  sheriff  refused  to  part  with  the 
possession  of  any  of  the  property  seized,  and  on  the  20th 
January,  1826,  took  an  inquisition,  pursuant  to  its  exi- 
gency. Parke  attended  on  that  occasion  as  counsel  for  the 
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and  he  cannot  have  that  extent, 
unless  the  crown's  proceeding  be 
right.  But  before  the  crown  could 
have  proceeded  on  this  simple  con- 
tract debt,  there  must  have  been 
an  inquisition.  How  can  it  be 
contended  that  the  debtor  to  the 
crown,  who  is  only  to  be  aided 
in  order  to  enable  him  to  pay  the 
.  crown's  debt,  shall  be  in  a  better 
condition  ?  He  must  have  an  in- 
quisition to  find  a  debt  due  to  the 
crown : — and  this  fails  in  that  re- 
spect ; — there  has  been  no  inquisi- 
tion to  find  a  debt  due  to  the  crown. 
It  is  perfectly  irregular  in  that  re- 
spect. Suppose  it  was  a  proceed- 
ing on  the  bond ; — (if  the  crown 
proceeds  on  the  bond,  it  is  already 
on  record ;  if  for  the  other  debt,  it 
must  be  put  on  record  by  inquisi- 
tion.) If  the  crown  proceedt  an  the 
bondy  which  is  on  the  record^you  must 
take  the  bond  and  the  condition  to- 
gether. Until  an  actual  debt  be- 
comes due  to  the  crown,  and  the 
condition  is  broken,  there  can  be  no 
extent  issued  on  that.  If  it  were 
otherwise,  it  would  be  strange  in- 
deed, because  the  consequence  of 
that  would  be,  that  if  a  bond  were 
given  to  the  crown,  payable  two 
years  hence,  according  to  this  ac- 
count, they  would  have  a  right  at 
once  to  sue  out  an  extent  in  aid 
upon  that.  You  must  take  the  bond 
and  condition  together,  and  see  if  that 
condition  has  been  broken.    It  does 


not  appear  that  the  condition  of 
the  bond  hss  been  broken,  because 
the  Attorney  General  says,  that  the 
payments  have  been  regularly  re- 
mitted, and  he  complains  of  no 
breach  whatever.  Therefore  it  is 
clear,  that  this  extent  cannot  stand. 
Oarrow,  B.  We  have  been  re- 
minded, that  if  there  is  any  doubt, 
the  Court  ought  not  to  venture  to 
decide  the  case  in  the  present  form 
of  application,  but  put  it  in  a 
course  by  which  any  error  we 
might  commit,  might  be  consider- 
ed elsewhere.  If  I  thought  the 
case  susceptible  of  doubt,  I  should 
be  very  much  influenced  by  that 
argument,  and  be  ready  to  adopt 
the  advice  so  repeatedly  given  to 
us.  But  on  tlie  other  hand,  I  con^ 
cur  with  my  Lord  Chief  Baron  and 
brothers,  that  there  is  no  doubt  in 
the  case.  And  not  adopting  that, 
which  some  of  the  arguments  seem 
to  have  assumed,  that  an  extent  is 
of  no  inconvenience  to  the  party, — • 
and  not  thinking  that  the  creditor 
has  not  a  deep  interest  in  the  sub- 
ject, or  that  it  is  of  no  consequence 
to  interpose  delay;  I  am  bound  to 
avow  my  opinion,  that  the  extent 
is  irregular,  and  that  it  ought  to  be 

set  aside. 

Order  absolute. 

The  above  summary  is  taken 
from  MS.  notes,  procured  since 
the  publication  of  the  former  part 
of  the  principal  case. 
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1825.  assignees,  and  produced  evidence  of  the  petitioning  credi- 
The  King  to^^'s  debt,  the  trading,  and  act  of  bankruptcy,  and  of  an 
assignment  by  the  commissioners  to  the  assignees,  on  the 
5th  October,  and  therefore  insisted,  that  the  defendant 
had  no  personal  property  at  the  teste  of  the  writ,  inasmuch 
as  the  assignment  had  taken  place  previously,  by  which 
it  was  wholly  transferred  to  the  assignees.  But  in  conse- 
quence of  the  property  not  having  been  reduced  into  the 
possession  of  the  assignees,  but  having  continually  re- 
mained in  the  under-sheriflf's  custody,  under  the  seizure  on 
the  first  extent,  at  the  suit  of  the  crown,  that  officer  doubted 
whether  the  crown  might  not  be  entitled  to  it  by  virtue  of 
a  lien.  Accordingly,  the  jury,  under  his  advice,  found, 
that  on  the  29th  November  last,  certain  goods  and  chat- 
tels, and  other  effects,  of  the  value,  in  the  whole,  of 
5147/.,  had  been,  and  on  the  day  of  taking  the  inquisi- 
tion were,  in  the  custody  of  the  sheriff  of  Middlesex; 
which  said  goods,  8cc.,  on  the  14th  September,  1824,  were 
the  proper  goods,  &c.  of  the  said  defendant ;  and  on  the 
said  14th  September  were  seized  into  his  majesty's  hands, 
by  virtue  of  his  majesty's  (former)  writ  of  extent,  tested 
the  same  day,  and  inquisition  duly  holden  thereon  by  the 
late  sheriff  of  Middlesex,  which  extent  and  inquisition 
were  filed  of  record  in  the  court  of  Exchequer ;  and  which 
said  goods,  &c.,  were  delivered  by  the  late  to  the  present 
sheriff,  and  remained  in  his  custody  till  the  receipt  of  the 
(present)  extent,  and  from  thence  hitherto ;  the  jurors 
further  found,  that  on  the  16th  September,  1824,  a  com- 
mission of  bankrupt  had  duly  issued  against  the  said 
defendant,  and  his  co-partners  in  trade,  under  which  they 
were  duly  declared  bankrupts,  and  that  an  assignment  of 
all  their  estate  was  executed  on  the  5th  October,  1824,  to 
assignees  duly  chosen.  They  further  found,  the  proceed- 
ings instituted  in  this  Court,  touching  the  first  extent, 
and  their  result,  with  the  other  special  matter ;  and  that 
the  sheriff  had  detained  and  seized  the  goods,  8cc.,  into 
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his  Majesty's  hands,  pursuant  to  the  command  of  the  se-    ^  ^^5. 
cond  extent^  subject,  nevertheless,  to  the  legal  claim  of 
the  assignees  under  the  commission  of  bankrupt,  and  the 
order  of  the  Court  of  Exchequer. 

This  inquisition  was  duly  returned  into  the  Court. 

Parke,  on  the  part  of  the  assignees,  had  obtained  an  order 
in  last  term,  on  the  ground  taken  before  the  jury,  calling 
on  the  Attorney  General  to  shew  cause  why  the  sheriff  of 
Middlesex  should  not  withdraw  from  the  possession  of  the 
effects,  and  deliver  up  the  same  to  the  assignees  ;  and  why 
a  writ  of  amoveas  manus  should  not  issue  for  that  purpose 
(if  necessary) ; — and  for  staying  all  proceedings  under  the 
extent,  in  the  mean  time. 

The  Attorney  General  now  shewed  cause.  He  admitted 
that  if  all  the  facts  were  correctly  stated  in  the  inquisition, 
the  rule  ought  to  be  made  absolute :  but  suggested  that 
there  was  some  infirmity  in  the  commission  of  bankrupt* 
cy,  and  that  consequently  the  property  had  not  been 
changed  by  the  assignment.  Therefore,  he  argued,  the 
assignees  should  be  put  to  claim  property,  by  which  means 
the  question  of  fact  as  to  the  validity  of  the  commission 
would  be  introduced  on  the  record,  and  be  regularly 
tried  by  a  jury.  In  answer  to  a  question  by  Hullock,  B., 
he  stated  that  he  had  no  affidavit. 

Jervis,  in  support  of  the  order,  contended,  that  it  was 
sufficiently  proved  by  the  finding  on  the  inquisition,  that 
the  effects  had  belonged  to  the  assignees,  at,  and  previ- 
ously to,  the  teste  of  the  extent,  and  not  to  the  bankrupt, 
of  whose  property  only  the  writ  required  a  seizure :  and 
that  an  affidavit  in  support  of  the  allegation  on  the  other 
side  was  indispensable,  before  putting  the  assignees  to 
claim. 
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1825.  Tiie  Court  aasentiiig,  and  stoppBig  Parktf  who  wms  wilii 

The  KiMG    J^rvUj  directed  tbe 
^'  Order  to  be  made  absolute  (*). 

(*)  The  same  order  was  made  respecting  the  other  extent,  which  had 
been  directed  to,  and  executed  by,  ^e  sheriff  of  Kent 


1825.  a=55a--a=5H--5-=-=55a=-a-BB5S 

January  74ihj 

Fe6ruary23d.  Edwards  V.  MoROAN,  and  e  con/ra  (*). 

Motion  to  J^  OTICE  had  been  given  on  the  part  of  Morgan  and  his 
proceedings    ^^^^f  of  a  motion  to  stay  all  proceedings  under  the  decree, 

under  a  de-  till  a  petition  of  appeal  to  the  House  of  Lords  should  be 
cree,  till  after  ,  .      - 

the  decision    aetermined. 
of  an  appeal 

of  Lords^uBH  Martin,  //.,  for  those  parties,  moved  that  the  change 
supported  by  qf  possession  of  the  premises,  and  the  delivery  of  the 
before  the      ^^^  deeds  only  should  be  suspended,  stating  that  this  ap- 

signatures  of  plication  was  amreeable  to  the  rule  laid  down  in  Waldo  v. 
counsel  ob-     \^  ° 

tained,— re-    Caley  (a) . 
fused,  with 
costs* 
But,  upon       Jervis  and  Sclater  opposed  the  application,  insisting  that 

8ubse<{uent  the  sole  object  of  it  was  delay,  and  cited  Wood  v.  Griffith  (6), 
and  affidavit  Horner  v.  Popham(c),  Huguenin  v.  Basely  (d);  and,  it 
of  i)etition  appearing  that  the  petition  had  not  been  signed  by  two 
prepared,  and  counsel,  and  no  affidavit  being  produced,  the  Court  thought 

cc^isel  ^^-d^  ^^^^  ^^  motion  was  premature,  and  therefore  refused  it, 

cree  arrested  with  costs. 

generally,  

except  as  to 

the  taking  the 

accounts,  on       Jan.  28. — ^This  morning,  Martin,  H.,  and  Barber,  moved, 

ouToJste*       ^^  behalf  of  the  same  parties  and  Elizabeth  Morris, — upon 

One  of  the 
terms  having  (*)  See  M*Ciel.  Rep.  541.    (o)  16  Ves.  213.  adfinem.    (6)  19  Ves.  550. 

been,  that  the  (c)  CoUes's  P.  C.  2.  (rf)  15  Ves.  180. 

defendants 

should  giye  security  for  the  amo\mt  of  certain  rents  and  profits  decreed  to  be  paid  h^ 

the  defendants  to  the  plaintiff, — ^held  that  it  lay  upon  the  defendants  to  verify  that 

amount  by  affidavit,  ana  to  propose,  and  perfect  security  to  the  Master's  satisfaction, 

without  any  previous  step  to  h«  taken  by  the  plaintiff; — otherwise  the  decree  to  be 

carried  into  execution. 
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an  amended  notice^  and  an  affidavit  by  the  appellants'  attor-       ^3^^* 
ney,  that  a  petition  of  appeal  was  to  be  presented  on  the    edwards 
meeting  of  parliament,  the  draft  of  which  had  been  prepared         \^\  il 
and  signed  by  two  counsel, — ^that  so  much  of  the  decree 
might  be  suspended,  as  directed  a  delivery  of  the  title  deeds, 
and  of  the  possession  of  the  premises, — an  assignment  of  the 
lease  of  February,  1766,  by  Beynon  to  T.  Edwards,  or 
such  person  as  he  should  appoint, — the  payment  of  the 
amount  of  the  rents  and  profits  of  the  premises  by  J.  Mor- 
gan to  T.  Edwards, — and  that  the  cross-bill  should  be  dis- 
missed with  costs>  to  be  taxed  for  the  defendants. 

They  contended,  that  on  lodging  an  appeal,  it  was  a 
matter  of  course  to  apply  to  the  Court  below  to  stay  the 
last  proceedings,  and  to  put  the  party  in  a  situation  to  have 
the  benefit  of  it,  if  it  should  be  successful;  and  cited 
Meade  y.  Norbury{a),  Waldo  v.  Caley{b),  Gwynn  v.  Leth- 
bridge  (c).  And  they  distinguished  the  principal  case  from 
Willan  V.  Willan,  and  from  Simpson  v.  Randall,  a  case 
very  recently  before  the  Lord  Chancellor,  where  an  appeal 
had  not  been  presented  in  time. 

Jervis,  contrd,  contended  that  the  order  ought  to  be  re- 
fused, upon  the  merits  of  the  case  ;  or,  at  least,  should  be 
granted  only  upon  the  terms  specified  in  the  order  stated 
below ;  and  also,  that  the  original  plaintiff  should  be  at 
liberty  to  renew  the  release,  it  having  been  granted  in 
1766,  and  one  life  having  already  dropped. 

The  Court,  without  hearing  Sclater,  who  was  on  the 
same  side,  granted  the  application  on  the  terms  proposed, 
except  that  last  mentioned,  which  was  rejected. 

Jervis  then  applied  for  the  costs  of  plaintiff's  appear- 
ance on  the  motion,  on  the  ground  that  it  was  rendered 
necessary  by  the  defendants'  omitting  to  propose,  in  their 
notice,  the  terms  now  prescribed. 

(a)  4  Pr.  322.  {h)  IG  Ves.  213.  (c)  14  Ves.  585. 
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1825.  But  per  HuLLOcK,  B.    Where  a  motion  succeeds  upon 

JJJ^J^^    tenns^  that  is  quite  new  to  me. 

V, 

Motion  granted  on  terms,  and  without  costs. 

The  order  made  was  minuted  as  follows  : — 
"  Ordered,  that  the  accounts  directed  by  the  decree  do 
proceed ;  all  deeds  to  be  deposited  upon  oath  in  the  Mas- 
ter's office ;— defendants  to  give  security  for  the  amount 
*'  of  the  rents,  and  the  costs  of  the  cross-suit,  to  the  satis- 
'^  faction  of  the  Master.     All  other  proceedings  under 
**  the  decree,  pending  the  appeal,  till  further  order  to  be 
stayed"  (a). 


ft 
it 


t€ 


Febniary23d.  The  defendants  not  having  taken  any  step  towards 
either  depositing  the  deeds,  or  giving  security  for  the 
rents  and  profits, 

Jervis,  for  the  plaintiff,  moved  that  the  execution  of  the 
decree  might  be  enforced  by  delivery  of  possession  of  the 
premises,  on  or  before  the  25th  March  next,  and  other- 
wise. 

Martin  and  Barber  opposed  the  motion,  on  the  ground 
that  it  was  incumbent  on  the  plaintiff  to  have  taken  steps 
for  ascertaining  the  amount  of  the  rents  and  profits  for 
which  security  was  to  be  given,  whereas  he  had  not 
brought  any  charge  into  the  Master's  office,  or  taken  out 
any  warrant. 

But  per  Alexander,  C.  B.  The  decree  was  arrested 
upon  certain  conditions,  and  the  burden  lay  upon  the  de- 
fendants to  comply  with  those  conditions  by  proposing  and 

(a)  Vide  Warden  of  St.  Paul's  v,  Morris,  9  Ves.  316.    Charman  r. 
Channan*  16  Ves.  115.    Way  v.  Foy,  18  Ves.  453. 
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perfecting  security  to  the  Master's   satisfaction.      The       i^^^* 
plaintiff  is  entitled  to  a  conditional  order,  that  security    eJJ^J^^ 

shall  be  given^  in  whatever  gross  sum  the  Master  may         ^' 
^,  .   ,                       1         .         1  ,.  ,  Morgan,  kc. 

think  proper,  otherwise  the  proceedings  not  to  be  sus- 
pended. 

Ultimately,  the  following  order  was  made,  accoiUing  to 
the  terms  of  the  minute : — 

**  Ordered,  according  to  the  notice  of  motion:  but,  upon 
*'  the  defendants'  perfecting  the  security,  and  depositing 
'*  the  deeds,  8cc.,  before  the  25th  March,  the  delivery  of 
**  possession,  and  other  proceedings,  to  be  stayed,  as  di- 
**  rected  by  the  order  of  the  28th  January  last :  the  amount 
'*  of  rents,  &c.,  for  which  security  is  to  be  given,  to  be  ve- 
**  rified  by  the  affidavit  of  Morgan." 


The  King  v.  Dyer,  (on  a  Writ  of  Extent).  i825. 

Febru(ay23d, 

IN  Michaelmas  Term,  1822,  judgment  was  entered  up  in  galeofi^ 
this  Court  against  the  defendant,  at  the  suit  of  his  ma-  estate  extend- 
jesty,  for  16,900/.,  penalties  for  offences  against  the  excise  excise  laws, 
laws ;  and  a  writ  of  extent  was  subsequently  issued,  to  ^lif^cted  to 
recover  the  amount.     By  an  inquisition,  taken  on  the  2nd  before  a  col- 
February,  1824,  the  defendant  was  found  to  have  been,  at  ^^^  ^^JT't 
the  issuing  of  the  extent,  and  to  be,  at  the  taking  of  the  in  the  coun- 

•  •..  •     J  •     r       p  J A  J.     •    trVf where  the 

inquisition,  seised  m  fee  of  two  messuages  or  tenements,  in  property  was 
the  parish  of  Goring,  in  the  county  of  Sussex,  of  the  yearly  situated, 
value  of  13/.,  which  the  sheriff  of  Sussex  took  and  seised 
into  his  majesty's  hands,  according  to  the  command  of  the 
extent. 

The  extent  and  inquisition  having  been  returned  and 
filed,  and  no  claim  to  the  property  seised  having  been  en- 
tered,— on  the  23rd  July,  1824,  the  Attorney  General,  on 
behalf  of  his  Majesty,  applied  to  the  court  for  a  sale  of  tlie 
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1825.  said  estate,  by  publiQ  auction,  pursuant  to  the  stat.  25 
'Y^'i^Q  Q.  III.,  c.  35  (a),  in  Sussex,  by  or  before  William  Lam- 
V-  bert,  esq.,  the  collector  of  excise  at  Lewes.  It  was  repre- 
sented that  this  mode  of  disposing  of  the  property  would 
effect  a  considerable  saving  of  expense,  and  it  was  accord- 
ingly ordered,  that  all  the  right,  title,  estate,  and  interest 
of  the  defendaat,  his  heirs  and  assigns,  in  the  premises, 
should  be  sold  in  the  manner  mentioned,  for  the  best  price 
or  prices  that  could  be  procured,  at  such  time  and  place, 
and  in  such  lots,  as  should  be  appointed  and  advertised  by 
the  said  collector ;  and  that  he  should  take  down  the  seve- 
ral biddings,  and  certify  the  same,  and  the  name  and  resi- 
dence of  the  best  bidder,  to  this  Court.  And  the  other 
directions  usual  on  sales  of  extended  real  estates  under  the 
orders  of  the  Court,  for  conveyance  to  the  purchaser,  or 
purchasers,  by  the  King's  Remembrancer,  &c.y  were  added. 
But  before  the  abolition  of  the  office  of  Deputy  Remem- 
brancer (*),  sales  of  this  description  having  always  been 
ordered  to  take  place  before  that  officer,  or  with  his  appro- 
bation, and  having  been,  in  fact,  conducted  before  a  per- 
son appointed  by  him,  who  was  allowed  fees  and  expenses 
for  travelling  and  loss  of  time ;  and  the  present  application 
having  been  made  at  the  instance  of  the  Solicitor  of  the 
excise,  the  King's  Remembrancer  thought  the  new  course 

(a)  ^  An  Act  for  the  more  easy  and  effectual  sale  of  lands,  tenements, 
and  hereditaments  of  crown  debtors,  or  of  their  sureties/'  By  section  1  of 
which  it  is  (inter  aUa)  enacted,  **  That  it  shall  and  may  be  lawful  to 
and  for  his  majesty's  Court  of  Exchequer,  and  the  same  Court  is  thereby 
authorized,  on  the  application  of  his  majesty's  Attorney  General  in  a 
summary  way,  by  motion  to  the  same  Court,  to  order  tliat  the  right, 
title,  estate,  and  interest  of  any  debtor  to  his  majesty,  his  heirs  and  suc> 
cessors,  and  the  light,  title,  estate,  and  interest  of  the  heirs  and  assigns 
of  such  debtor,  in  any  lands,  tenements,  or  hereditaments  which  have 
been  or  shall  be  extended  under  and  by  virtue  of  any  such  writ  of  ex- 
tent or  diem  cluusit  exlremum,  as  aforesaid,  or  so  much  thereof  as  shall 
be  sufficient  to  satisfy  the  debt  for  which  the  same  shall  have  been  so 
extended,  shall  be  sold  in  such  manner  as  the  Court  shall  ditxci.** 

(♦)  By  the  stat.  57  G.  III.,  c.  60. 
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proposed  open  to  objection8,naiid  therefore,  by  an  arrange-       1825. 
ment  between  the  two  officers,  the  order  obtained  was    xheKufG 
drawn  up  as  an  order  nm,  to  afford  an  oppcMlanity  of  dis-         ^^ 
cussing  its  merits  before  the  Court.    The  time  for  shewing 
cause  was  enlarged,  by  agreement,  until  this  day,  when 

Richards,  G.,  and  Younge,  for  the  Bang's  Remembrancer, 
shewed  for  cause  against  the  order,  that  the  application 
was  unprecedented,  and  an  attempt  to  take  away  an  an- 
cient authority  exercised  by  this  Court  and  its  officers ; 
that  the  alteration  of  practice  inyolved  in  it  would  be  at- 
tended with  no  saving  of  expense,  or  at  least,  so  trifling  a 
reduction,  as  to  be  outweighed  by  the  disadvantage  accru- 
ing to  the  public  from  having  the  superintendence  com- 
mitted to  the  officer  of  excise  instead  of  an  officer  of  this 
Court,  appointed  by  the  King's  Remembrancer, — inasmuch 
as  the  former  could  not  possess  the  degree  of  legal  know- 
ledge, and  skill  adequate  to  the  discharge  of  the  duty,  and 
would  not  be  responsible  to,  nor  subject  to  the  control  of,  the 
Court ;  that,  in  Chancery,  sales  in  the  country  were  inva- 
riably carried  on  before  persons  delegated  by  a  Master, 
who  'made  the  report  himself;  whereas,  by  the  course  in 
question,  the  Court  would  be  under  the  necessity  of  re- 
ceiving a  report  from  an  officer  of  excise. 

The  Attorney  General  and  WaltOHy  in  support  of  the 
order,  said  that  the  question  was,  Istly,  whether  the  Court 
had  authority  to  make  the  order ;  and  2dly,  if  so,  whether 
it  was  proper  to  be  made.  Istly.  The  Court  did  possess 
authority  by  the  express  words  of  the  act,  which  directed 
that  the  extended  estate  should  be  sold  in  such  manner  as 
the  Court  should  direct. 

2dly.  The  order  was  proper,  and  was  not  opposed  by 
the  party  himself.  It  was  absolutely  necessary  that  the 
sale  should  take  place  in  the  country,  where  tlie  property 
was  situated  :  if  an  officer  of  the  Court  were  deputed  there, 
to  conduct  it,  he  could  not  be  expiated  to  act  without  remu- 
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1B95.  aeration  for  his  trayelling  expenses  and  loss  of  time, 
whereas,  the  Collector  of  excise,  being  on  the  spot,  would 
act  for  nothing.  Every  thing  relating  to  the  conveyance, 
and  title  was  to  be  conducted  by  the  King's  Remembrancer 
in  the  old  mode,  and  the  whole  duty  assigned  to  the  C<d- 
lector  was  the  mechanical  operation  of  advertizing,  taking 
the  biddings,  and  returning  the  best  bidder,  which  was 
fitly  enough  entrusted  to  him,  the  forfeiture  having  taken 
place  under  the  excise  laws. 

Albxandbb,  L.  C.  B.  By  analogy  to  the  practice  in 
Chancery,  the  course  here  is  quite  dear.  In  Chancery  the 
general  rule  is,  that  sales  should  be  supointended  by  the 
Master ;  but,  in  particular  circumstances,  it  becomes  of 
advantage  to  the  party  that  the  property  should  be  sold  by 
another  person,  and  the  Court  takes  that  into  its  conside- 
ration, and  directs  a  safe  where,  and  beibre  whom  it  thinks 
|Mn^per«  Without  laying  down  any  general  rale,  it  seems  a 
profMNT  exercise  of  the  discietionaiy  power  poBsesaed  by 
this  Court*  to  direct  a  saie  beibre  an  iodividnal,  who,  from 
hi»e&:e«  and  place  of  nesidenee^  has  pfobabhr  some  know- 
led^  of  the  property  ^  and  who  will  act  wilhonl  any  diarge. 

Ga AHAM«  B.  The  act  of  purftammt  has  given  a  dis- 
etetm  ii>  the  Coiurt^  wiih  i«$pieet  ti>  the  indhridnal  who  is 
li>  oMftdnel  the  j^.  If  any^  exeepc  a  competent  person, 
wifce  appoittlied  ibr  thai  pnfp«Ke»  1  sbodbi  feel  the  ferce  of 
tW  Oi^KCtMOE^^  b«Lt  there  t^  nt^  su^i^iKtHNi  dot  thk  gentle- 
atoufc  t^  tnoMapetesLC  t^  die  ^habec^  actsilbr  devofving  on 


Cl\iu;v>w^  &^  ;uai  Uv^jlvhti..  B^  were  gi*  the 
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Easter  Term,  6th  George  IV. 


Exckeqver  of 
Pleas. 


1825* 

Evelyn  v.  Griffith  and  Bray.  ^^  2i»/. 

Martin,  H.,  (with  whom  was  Wakefield),  moved  to  Where  a  de- 
set  aside  the  attachment  issued  in  this  cause,  for  want  of  (jered  at  the 
answer,  and  that  the  defendants  might  be  at  liberty  to^®^  *?  *  ^,*^^ 

.  o  J         y^^  renised, 

demur.  on  a  mis-state- 

It  appeared  from  an  affidavit  in  support  of  the  motion,  "J^V^^^f" 

that  the  bill  had  been  filed  as  of  last  Michaelmas  term,  had  issued  for 

and  that  the  defendants  •  having  been  advised  to  demur,  ^  ^^  ^^ 

a  demurrer  was  tendered  at  the  office  on  the  22nd  March,  tachment 

issoed  siihsfi' 

but  refused  to  be  received,  on  the  alleged  ground  that  an  quently  was 
attachment  had  previously  issued  for  want  of  answer : —  ?®*  ^^®»  ^^ 

.     «      ,  r  J  leave  given  to 

it  further  appeared,  that  the  attachment  had  not  in  fact  demur. 

issued  till  afterwards,  and  that  the  first-named  defendant, 

an  elderly  lady,  had  been  arrested  on  it,  and  compelled 

to  give  bail. 

Passmore,  contra,  objected  that  he  had  not  seen  the 
affidavit ;  and  it  turned  out,  that  it  had  been  filed  only 
the  day  before.  But  the  Court  considering  that  to  be  im- 
material,  from  the  nature  of  the  contents  of  the  affidavit, — 
and  severely  censuring  the  mis-statement, — under  the  cir- 
cumstances. 

Made  the  Order. 
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Exchequer  of 

Manning  v.  Underwood. 


April  22nd.    X  HIS  was  an  action  for  work  and  labour,  which  was 
^"^y^     tried  before  Garrow,  B.,  at  the  spring  assizes,  1826,  for 
will  not  grant  Crloucestershire,  and  a  verdict  found  for  the  plaintiff,  with 
anewtri^on  16/.  damages. 

accoontofthe  ° 

▼erdict  being 

^nst  evi-  Taunton,  W.  E.,  moved  for  a  rale  to  shew  cause,  why 
the  damages  the  verdict  should  not  be  set  aside,  and  a  new  trial 
lu^er  20/.*"^  granted,  on  the  ground  that  the  verdict  had  been  contrary 
unless  the  to  evidence.  Garrow,  B.,  asked,  whether  the  smallness 
the  jury  has  ^^  ^^^  Buii^>  ^^  ^^t,  in  limine,  an  objection  to  the  mo- 
been  quite  tiQn.  Taunton  replied,  that  he  knew  it  would  be  so  in 
outrageous. 

the  ELing's  Bench,  but  that  he  was  not  aware  the  rule  was 
so  inflexible  here. 


Garrow^  B.,  I  have  always  understood,  that  unless 
the  conduct  of  the  jury  has  been  quite  outrageous,  the 
Courts  would  not  interfere,  if  the  sum  recovered  was  un- 
der 20/.  It  having  been  doubted  whether  that  rule  ob- 
tained in  this  court,  the  point  was  considered  here  in  a 
particular  case,  and  it  was  decided,  that  it  did.  It  would 
be  very  inconvenient  if  there  were  a  different  rule  in  differ- 
ent Courts,  on  so  important  a  subject. 

The  other  Barons  concurred,  and 

The  Rule  was  refused. 


Excheouer  of 

i^^     '  y   ^  The  King  v.  Cuming. 

April  22ttd.    -L  HE  defendant  had  been  a  collector  of  land  and  assessed 

^.^^^''^     taxes,  for  the  hamlet  of  Rochampton,  in  Surrey,  and  had 
Theact  1  G.  ,  ,  ^    ,  .■,       ,,  i^         ^  ,  . 

IV.,  c.  119.,  become  a  defaulter  to  a  considerable  amount.     One  of  his 

s.  41,  empow- 
ers prisoners  under  writ  of  cimias  in  immediate  extents,  issued,  and  regaining  in  force 
at  the  instance,  and  for  the  benefit  and  reimbursement  of  any  surety,  &c.,  who  shaif 
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sureties  having  been  called  upon  on  behalf  of  the  crown,       1825. 
had  paid  part  of  the  sum  for  which  he  had  been  bound,    thTking 
and  given  a  warrant  of  attorney  for  the  remainder^  which         v* 
was  to  be  paid  by  instalments.    A  writ  of  immediate  ex- 
tent had  issued  against  the  principal,  at  the  instance  of 
the  surety,  which  was  remaining  in  force,  and  the  princi- 
pal was  detained  in  the  custody  of  the  warden  of  the 
Fleet,  by  virtue  of  the  capias  in  the  same.    The  prisoner 
had  caused  notice  to  be  given  to  the  surety,  on  the  15th 
March  last,  that  he  intended  to  make  application  to  the 
Court  for  his  discharge,   pursuant  to  the  act  1  G.  IV. 
c.  119.,  "  for  the  relief  of  insolvent  debtors  in  England  ;" 
and  a  rule  had  been  obtained  by  Abraham^  under  the 
41st  section  of  the  statute  (a),  for  bringing  up  the  body  of 

(a)  By  that  section  it  is  enacted,  ^'  That  it  shall  and  may  be  lawful, 
for  any  person  or  persons  who  may  now,  or  shall  hereafter,  be  impri- 
soned under  or  by  virtue  of  any  writ  of  capiasy  in  any  immediate  extent 
or  extents,  issued,  and  remaining  in  force,  at  the  instance,  or  for  the 
benefit  and  reimbursement  of  any  surety  or  sureties,  or  other  person  or 
persons,  or  the  inhabitants  of  any  parish,  ward,  or  place,  who  shall  or 
may  have  advanced  and  paid  the  debt  to  tlie  crovm,  and  by  reason 
whereof  the  Lords  Commissioners  of  his  majesty's  treasury  may  not  be 
authorized  to  give  their  consent  last  aforesaid,  to  apply  to  the  Barons  of 
his  majesty's  Court  of  Exchequer,  in  England  or  Scotland,  for  his,  her 
or  their  discharge ;  giving  one  month's  previous  notice  in  writing  to  the 
surety  or  sureties,  or  person  or  persons  aforesaid,  or  to  the  church-war- 
dens or  overseers  of  the  parish,  ward,  or  place,  at  whose  instance,  or 
for  whose  benefit  respectively  such  extent  or  extents  shall  remain  in  force, 
of  the  intention  of  such  person  or  persons  so  imprisoned  to  make  such 
application,  and  an  enumeration  and  description  of  all  and  every  the 
property,  debts,  and  effects  whatsoever,  of  such  person  or  persons,  in 
his,  her,  or  their  possession  or  power,  or  in  the  possession  or  power  of 
any  other  person  or  persons,  for  his,  her,  or  their  use,  and  for  the  said 
Court  to  whom  such  application  shall  be  made,  to  order  such  person  or 
persons  to  be  brought  before  them,  or  before  any  Baron  of  the  said 
Court,  to  be  examined  upon  oath,  touching  and  concerning  his,  her,  or 
their  property  and  effects ;  and  if  >8uch  person  or  persons  respectively 

and  may  have  advanced  and  paid  the  debt  to  the  crown,  to  apply  to  the  Barons  of  the 
Exchequer,  to  be  discharged. 

That  provision  does  not  authorize  an  application  for  discharge  of  a  prisoner  whose 
principal  has  paid  part  of  the  debt,  and  given  a  warrant  of  attorney  for  the  residue. 
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1825.       the  defendant  this  day,  and  shewing  cause  why  he  should 
The  King    ^^^  ^  discharged. 

V. 

Cuming.        Parke  now  opposed  the  latter  part  of  the  applica- 
tion,  contending,  that  the  case  did  not  fall  within  the 
meaning  of  the  clause  of  the  statute  on  which  it  was 
grounded.    The  clause  authorized  this  Court  to  order  the 
liberation  of  any  person  imprisoned  by  writ  of  capias,  in 
any  immediate  extent,  issued,  and  remaining  in  force  for 
the  reimbursement  of  any  surety,  &c.,  who  shall,  or  may 
have  advanced  and  paid  the  debt  to  the  crown.    In  this 
case  the  surety  had  only  given  security  to  the  crown  for 
the  part  of  the  debt  remaining  due,  and  therefore  stood 
in  a  different  situation  from  a  person  who  had  advanced 
and  paid  the  debt,      Taylor  v.  Higgins{a),  Maxwell  v. 
Jameson{b), 

Abraham,  in  support  of  the  rule,  argued,  that  com- 
paring together  the  4l8t  and  40th  sections  of  the  act,  of 
which  the  latter  contemplated  the  case,  where  the  party 
is  in  custody  at  the  suit  of  the  crown,  the  defendant  ap- 
peared entitled  to  his  discharge,  under  the  former,  which 
was  a  remedial  provision,  and  ought  to  receive  a  liberal 
construction.  He  denied  the  application  of  the  cases,  and 
observed  that  the  words  '^  shall  and  may,"  in  the  statute 
8  and  9  W.  III.,  c.  11.,  had  been  construed  to  signify 
*'  must." 

But  the  Court  was  of  opinion,  the  case  did  not  come 
within  the  provisions  of  the  statute,  and  therefore. 

Refused  the  Application. 

shall  upon  such  examination  make  a  full  disclosure  of  all  his,  her,  or 
their  property  and  effects,  and  it  shall  otherwise  appear  to  the  satisfaction 
of  the  said  Court  reasonable  and  proper  that  the  said  person  or  persons 
should  be  no  longer  imprisoned  under  such  writ,  for  such  Court,  or 
Baron,  to  order  a  writ  of  supersedeas  quoad  corpus  to  be  issued  out  of  the 
said  Court,  for  the  liberation  of  such  person  or  persons  from  such 
imprisonment,  &c.'' 

(a)  3  East,  169.  (6)  2  B.  &  A.  51. 
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Excheqvei'  of 

Williams,  gent.,  one,  &c.,  v.  Fowler.  ^^«- 

vy  ASE  to  recover  from  the  defendant  a  sum  of  122/.  135. 3d,   April  23rd, 

the  amount  of  a  bill  of  costs,  for  business  done  by  the    ^^IT^^CT^ 

plaintiff  as  the  attorney  and  solicitor  of  the  defendant,  and  against  a  bus- 

upon  his  retainer;  and  another  sum  of  6/.  for  the  rent  of  ^^  ^**'i?x 
*^  '  (reasoDable) 

a  cottage.     On  the  trial  of  the  cause,  before  Gaerow,  B.,  costs  of  pro- 
at  the  last  spring  assizes,  for  Gloucestershire,  the  following  J^^^  ^^iu 
facts  appeared  in  evidence.  equity,  insti- 

The  defendant's  wife  was  possessed  of  property,  real,  and  attorney,  a- 
personal,  in  her  own  right,  which  circumstance  occasioned  ^?!,\^^?  ^ 
violent  disputes  between  them,  and  led  to  such  a  degree  of  his  wife,  who 
ill  treatment  on  his  part,  that  she  was  compelled  to  quit  ^  g^** 
his  house  in  February,  1820,  and  within  a  few  months  after  leave  his 
the  marriage.     A  separation  was  subsequently  proposed,  extreme  al- 
and agreed  to  by  the  defendant,  in  consideration  that  a  treatment,— 

_.'         t»  -mr        -n      1    9  1  ^    t         t  '       ^^  husband 

portion  ot  Mrs.  rowlers  property  was  to  be  settled  on  him.  having  pre- 

But,  after  the  deeds  had  been  prepared,  he  retracted,  con-  piously  ten- 
.  r    r         >  *  dered  to  the 

sidenng  the  benefit  thereby  intended  to  be  secured  to  him,  plaintiff  the 
too  small.     In  consequence,  Mrs.  Fowler  exhibited  ^i^^cl^s  j^^e  occupied 
of  the  peace  against  him,  at  the  Gloucester  sessions,  and  by  the  wife, 

afrer  hei*  de~ 

he  was  compelled  to  enter  into  his  recognizance,  and  to  parture,  and 

find  sureties  to  keep  the  peace  for  two  years.    A  bill  was  undertaken  to 

1      />!    1         •  1      1   n     1  1  '         •!        n    1  •    pay  the  bill 

also  filed  against  the  defendant  on  the  equity  side  of  this  of  costs,  if 

Court,  one  of  the  objects  of  which  was  to  enforce  the  exe-  reasonable, 
cution  of  a  settlement,  according  to  terms  to  which  he  had 
given  his  assent  and  promise  previous  to  the  marriage : 
and  various  steps  were  taken  with  a  view  to  the  institution 
of  a  suit  in  the  Ecclesiastical  Court,  for  a  divorce.  The 
plaintiff  was  the  adviser  and  agent  of  Mrs.  Fowler,  in  the 
course  of  all  these  proceedings^  and  his  bill  consisted  of 
the  expenses  incurred,  and  charges  made  in  conducting 
them,  and  preparing  the  deeds,  &c.  The  other  demand 
was  made  for  the  use  and  occupation  of  a  cottage  belong- 
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1825.       ing  to  the  plaintiff,  by  Mr».  Fowler ^  some  time  after  qnit^ 
^^^^2liams    ^^"S  ^^^  husband's  abode,  and  when  a  longer  residence  with 
gent.       her  friends  became  inconvenient.    An  attorney  who  was 
9.     '    escamined,  represented  the  bill  as  reasonable,  if  the  business 
Fowler.    ^^  necessary.  Another  witness  stated,  that  in  December, 
1820,  he  had  been  employed  by  Fowler  to  offer  WiUianu 
the  5/.  for  rent,  and  to  make  inquiries  respecting  the 
amount  of  his  bill,  wnich  Fowler  said  he  would  pay  im- 
mediately if  it  were  stnall  or  reasonable,  but,  if  large,  he 
would  have  it  reduced;    and  that   Williams  refused  to 
accept  the  sum  tendered. 

The  defendant's  liability  to  the  claim  for  rent,  was  ad- 
mitted ;  but  it  was  objected,  that  as  most  of  the  proceed- 
ings for  which  the  costs  had  been  incurred  were  aimed 
directly  against  the  defendant  himself,  it  was  impossible  to 
presume  the  business  had  been  done  with  his  assent,  and 
upon  his  retainer ;  atid  that,  therefore,  so  far  as  regarded 
that  claim  the  action  could  not  be  sustained.    The  c<m- 
versation  respecting  the  bill  was  attempted  to  be  put  on 
the  footing  of  a  mere  peace-offering,  and  an  effort  to  obtain 
an  accommodation  upon  the  best  terms  practicable,  so  as  to 
avoid  the  alteniative  of  being  brought  into  a  court  of  law. 
The  learned  judge,  however,  told  the  jury  that  if  a  hus- 
band conducted  himself  with  cruelty  towards  his  wife,  so 
that  she  was  obliged  to  separate  from  his  society,  he  was 
liable  for  her  necessary  expenses  while  absent :  that,  in 
this  case,  the  husband  had  adopted  the  wife's  act  of  leav- 
ing his  house,  and  admitted  its  necessity,  by  the  formal 
tender  of  the  5/.,  and  lefl  it  to  them  upon  the  whole  of  the 
circumstances  to  say,  whether  he  was  not  chargeable  for 
the  business,  part  of  which  had  been  done  more  for  his 
own  benefit  than  that  of  any  other  person.     The  juiy, 
under  his  lordship's  direction,  found  a  verdict  for  the  full 
demand :  and  now  Taunton,  W.  £.,  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had,  or  why  the  damages  should  not  be  reduced. 
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upon  the  grounds  which  he  had  advanced  at  the  trial.    He      1B25. 
contended  that  the  husband  could  not  be  held  liable  for  the  Williams 
expenses  of  the  wife's  proceedings,  unless  she  was  justified       i^^-y 
in  abandoning  his  protection.    In  Horwoodyf.Heffer  {a),  it        '«. 
had  been  laid  down  by  the^  Court  of  Common  Pleas,  that    Fowlbr. 
nothing  short  of  absolute  personal  violence,  or  a  reasonable 
fear  of  it,  could  justify  a  wife  in  quitting  her  husband's 
house :  now  the  only  evidence  tending  tothat,  in  this  case, 
was  that  given  by  a  son  of  the  wife  by  a  former  husband, 
which  was  limited  to  a  statement  of  t7/-treatment  generally, 
without  specifying  in  what  it  consisted,  and  that  was  in- 
finitely too  general  to  amount  to  a  proof  of  justification. 
Nothing  was  more  vague  than  ill-treatment,  the  existence 
and  degrees  of  which  might  depend  on,  and  vary  with  the 
character,  habits,  and  feelings  of  every  different  individual ; 
and  every  thing  ou^t  to  be  avoided  which  might  seem  to 
hdd  out  a  temptation,  and  encouragement  to  differences  in 
married  life. 

Alexander,  C.  B.  It  appears  to  me  that  the  point 
upcm  which  thel^uestion  turns  is,  whether  the  conditional 
promise  of  the  husband  to  pay  the  bill  was  a  matter  to  be 
left  to  the  jury,  as  an  acknowledgment  of  his  liability.  I 
think  it  was.  They  have  found  that  the  bill  was  reason- 
able ;  and  that,  therefore,  the  defendant  was  liable  to  the 
payment  of  it. 

Graham,  B.  I  go  on  the  same  ground  as  the  Chief 
Baron  does.  The  circumstances  are  such  that  the  case 
cited  does  not  apply.  If  the  husband,  when  the  de- 
mand was  made,  had  said  he  would  have  nothing  to  do 
with  it,  he  might  perhaps  have  protected  himself  under 
that  case.  But,  he  agrees  to  pay  the  rent ;  and  with  the 
bill  before  him,  makes  an  offer  to  settle  it  also,  if  small, 

(a)  3  Taunt.  421. 

t2 
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1825.  or  reasonable.    The  former  act  was  evidence  of  an  ax^- 

WiLUAMs  tnowledgment  that  the  wife  was  justified  in  leaving  the 

gent.,  house ;  and  the  latter  made  it  entirely  a  question  of  fact 

J,.    ''  for  the  jury,  whether  the  bill  was,  or  was  not,  reasonable. 


Fowler. 


Garrow,  B.,  (after  reading  his  -notes  of  the  evidence 
to  shew  the  great  extent  of  the  ill  usage  practised)^  and 
HuLLocK,  B.,  concurred. 

Rule  refused. 


Eicheiiuer  of 
Pleas. 


Am^Vstk  Della  Cainea  V.  Hayward,  clerk,  and  others. 

A  receiver,  BrOUGHAM,  W.,  had  moved,  in  last  term,  that  the  re- 

who  is  a  so-        .         .       ,  .  •   ,     ,  ii      .  -.i      , 

licitor,  will  ceiver  m  this  cause  might  be  at  liberty,  with  the  appro- 

"*^tted  t^''  '^^^^^^  ^^  ^^^  Master,  to  proceed  by  action^  in  the  name 

bring  actions  of  the  defendant,  an  executor  and  devisee  in  trust  of  the 
JJ^^f^j^"j^^_  estates,  against  certain  tenants  of  part  thereof,  stated  to 

rears  of  rent,  be  greatly  in  arrear  for  rent,  and  on  whom  (as  was  alleged), 

probation  of  ^^  distress  could  be  made ;  and  that  he  might  have  leave, 

the  Master,  froxxi  time  to  time,  with  the  approbation  of  the  Master,  to 

tn  the  name  .     "^         . 

of  a  trustee     proceed  by  action,  or  otherwise,  against  any  of  the  tenants 
itt/in  "'^'^'  who  might  be  in  similar  circiunstances.     The  application, 

sition  to  his    not  having  been  supported  by  an  affidavit,  was  refused. 
wishes. 
Nor,  in  such 

circumstan-        Brougham  now  renewed  it  upon  affidavits  of  the  re- 

ces  will  the 

Court  refer  it  ceiver,  and  his  agent  in  the  country.     The  latter  stated, 

to  tl  wh^e^'  *^^  ^  ^^^  ^^  ^^''  ^^-  ^^^-  ^^^  ^^^^'  ^^^  ^^^^^^  ^^  ^"^'  ^P 
ther  it  would  to  Michaelmas  last,  was  now  justly  due  from  one  tenant : 

for  the^      that  to  the  best  of  his  information  and  belief,  the  sums  of 

ceiver  to  pro-  69/.  9*.  6d.,  or  thereabouts,  and  of  13/.  IO5.  or  thereabouts, 

own  name.     ^^  ^^^^t  for  rent,  and  arrears  up  to  Michaelmas  last,  the 

second,  up  to  Michaelmas,  1822,  were  due  from  two  other 

tenants  respectively.    The  receiver's  affidavit  stated  his 
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information  and  belief,  that  if  proceedings  at  law  were       ^^^5. 
commenced  against  those  tenants,  the  payment  of  the  rent      Della 
due,  or  some  part  of  it,  might  be  obtained.  Caimea 

In  answer  to  questions  by  the  Court,  it  was  stated  that   Hayward, 
the  plaintiff,  the  person  beneficially  interested  in  the  estate,   ^^  others, 
was  a  widow,  and  at  present  in  Italy, — that  some  of  the 
defendants  were  minors, — that  the  receiver  was  a  solicitor, 
and  that  it  was  not  known  how  he  had  been  appointed 
concurrently  with  the  trustee. 

Spence,  on  behalf  of  the  trustee,  opposed  the  application, 
objecting  that  a  sufficient  case  had  not  been  made  to  jus- 
tify the  use  of  his  name  in  the  manner  proposed.  Besides^ 
there  was  reason  to  think,  though  he  could  not  assert  it 
positively,  that  the  tenants  had  attorned  to  the  receiver,  in 
which  event  there  would  be  no  necessity  to  make  use  of 
Mr.  Hayward's  name.  To  accede  to  the  application  would 
be  giving  the  receiver,  who  was  a  solicitor,  too  great  an 
interest  in  the  cause ;  and  there  was  no  saying  to  what 
extent  of  expense  he  might  afterwards  subject  the 
estate. 

The  Court  said  that  this  was  too  large  a  power  to  confer  * 
on  any  professional  person,  and  that  they  would  not  take 
away  all  discretion,  and  power  from  the  trustee,  and  in 
consequence 

Refused  the  motion,  with  costs  (*). 

(*)  The  motion,  of  which  notice  had  been  given,  having  failed. 
Brougham  applied  for  a  reference  to  the  Master,  to  see  whether  it  would 
be  proper  to  proceed  in  the  name  of  the  receiver,  but  this  was  also 
refused. 
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Erehequerof 

v-»*v-^  Jones  v.  Steele. 

1825. 

^^^'  This  was  a  bUl  for  discovery  merely.    Exceptions  had 

Taxed  coitt  been  taken  to  the  answer,  which  were  now  argued,  and  ap- 

11  .-,.-1,1 

over-mline  pearing  to  the  Court  to  be  frivolous,  were  over-ruled,  with 
friyolousex-  costs  to  be  taxed,  instead  of  40^.,  the  ordinary  costs  of 
an  answer  to  over-ruling  exceptions. 

a  bill  for  dis- 

stead  of  40f.,       Farrer,  for  the  plaintiff. 

the  oidinaiy 

costs. 

Theobald,  for  the  defendant. 


Exchequer  of  ^assssssss^BSsesss^sss 

A  ^®?f;v.r  Wilson  and  others  v.  Forster  and  others. 

Apnl  30M. 

It  does  not  X  HIS  (amended)  bill  was  filed  by  the  plaintiffs,  as  lega- 
es^Ush  a      ^^^g   claiming  under  the  will  of  John  Forster,  who  had 

su£Scientm-  .  . 

tercst  in  a  charged  his  estates  in  general  terms  with  the  payment  of 
rela^^o  ^**  legacies,  for  taking  an  account  of  the  testator's  per- 
real  estate,  to  sonal  estate,  and  such  real  estates  as  he  had  died  seised  of 
order  for  its    ^^  ^^  simple ;  and  a  decree  had  been  made  to  that  effect. 

production,    An  interrogatory  had  been  exhibited  for  the  further  ex- 

that  if  its  ef-  . 

feet  be  such    amination  of  the  defendants,  touching  a  settlement,  or 

h  ^r  a"^*^  ^®^'  relating  to  an  estate  of  which  the  testator  had  died 
claiming  the  seised,  (in  fee,  according  to  the  allegation  of  the  plaintiffs), 
^Tecatees^'^  and  referred  to  in  former  examinations  of  two  of  the  de- 
wiiiiosethe  fen^iants,  who  were  trustees.  The  defendant,  Forster, 
legacies  be-    stated,  by  his  examination  in  answer,  that  the  instrument 

quea^ed  to    [^  question  was  in  the  hands  of  his  solicitors,  or  their 

them  by  that  ^  .  . 

party's  ances-  agent,  and  that  it  related  to  property  of  which  he  had  some 

whom  ™e  im-  *™^  before  become  tenant  in  tail,  and  had  no  relation  to 

mediately  de-  any  property  to  which  the  testator  had  ever  been  entitled 

rives  title.       •     /.       •       , 

in  ice  simple.  . 
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Meggison,  for  the  plaintiffs,  moved  that  the  defendants,       ^825. 
or  the  defendant,   Forster,  might  produce  and  leave  the     wimok 
deed  in  the  office  of  the  Master,  to  whom  the  cause  stood    ^^  otbtn 
referred  ;  arguing  thoX,  Forster  being  but  a  farmer  was  ia-     Forsteb 
competent  to  describe  the  effect  of  the  deed,  and  that  if  *^  others, 
the  legatees  were  obliged  to  take  it  upon  his  representa- 
tion, they  would  be  deprived  of  their  legacies  to  the  amount 
of  2000/.,  which  circumstance  gave  them  a  sufficient  in- 
terest in  the  document  to  call  for  an  inspection  of  it. 

Alexander,  C.  B.  The  question  is,  whether  you 
have  any  cases  to  shew  that  the  Court  will  compel  a  tenant 
in  tail  to  produce  the  deed  under  which  he  claims,  without 
shewing  a  more  direct  interest  in  it. 

Purvis,  contrd,  contended  that  the  application  was  con- 
trary to  all  principle  and  authority,  and  said  he  could 
produce  several  cases  in  point,  if  the  Court  thought  it 
necessary  (*). 

Alexander,  C.  B.  The  difficulty  in  the  way  of  the 
application  is  the  rule  of  the  Court.  There  is  reason 
enough,  but  is  there  any  authority  for  the  motion  ?  The 
alleged  hardship  is  one  which  happens  in  every  case  where 
a  party  desires  to  see  deeds  which  constitute  the  title  of 
the  person  who  is  called  upon  to  produce  them :  he  must 
take  the  effect  of  them  on  the  oath  of  the  individual  who 

holds  them. 

« 

Per  Curiam, 

Motion  refused,  with  costs  (f). 

(*)  Vide  the  judj^ent  of  the  Chief  Baron  in  Firkins  v.  Lowe,  MK3ie. 
Rep.  73. 

(t)  The  C^urt  intimated  to  the  plainti£fs'  counsel  that  he  might  come 
again,  if  he  found  any  authority  in  favour  of  the  application ;  but  it  was 
not  renewed. 
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^^^^^>^^^  Greenwood  v.  Misdale. 

1825. 

X  ^ — fc  '«    J.  HIS  cause  had  been  referred  to  arbitration  by  an  order 

A  submis-  of  one  of  the  Barons^  which  was  not  made  a  rule  of  Court. 

bitration  by  a  An  award  had  been  made :  a  rule  for  setting  which  aside 

Baron's  order  j^gj  \}een  obtained  on  this  ground,  amongfst  several  others. 
It  revocable  o  *  o 

until  the  or-  that  the  authority  of  the  arbitrators  had  been  revoked,  by 

a*r^e°<^^    writing,  prior  to  the  making  of  their  award. 
Court. 

Pollock,  F.,  in  shewing  cause,  now  contended  that  the 
power  was  not  revocable  under  such  circumstances,  and 
that  the  parties  were  absolutely  bound  by  the  order. 
[HuLLOCK,  B.  It  has  been  decided,  repeatedly,  that  a 
judge's  order,  and  even  an  order  of  nisi  prius,  may  be  re- 
voked until  it  is  made  a  rule  of  Court.]  It  has  been  so 
held  in  the  Common  Pleas ;  but  the  point  is  not  under- 
stood to  have  been  directly  decided  in  the  Eang's  Bench, 
or  in  this  Court. 


HuLLocK,  B.  In  Aston  v.  George  {a),  one  of  the 
parties  revoked  a  submission  which  had  been  entered  into 
by  a  judge's  order,  after  the  reference  had  been  proceeded 
on,  on  account  of  being  unable  to  procure  the  attendance 
of  material  witnesses.  It  was  held  that  the  order  might 
be  made  a  rule  of  Court  after  the  revocation :  but  the 
Court  refused  an  application,  that  the  party  who  had  re- 
voked might  pay  the  other  party's  costs,  occasioned  by  the 
reference,  saying  she  had  good  grounds  for  revoking.  The 
case  has  occurred  here  half  a  dozen  times.  Accordingly, 
the  Court  made  the 

Rule  absolute. 

Jones,  D.  F.,  was  to  support  the  rule. 

(«)  2  B.  &  A.  395. 
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Pleat. 

HiNCHLiFFE  V.  Gracie,  the  younger.  ^•^•v^^ 

'  ^        ^  1825. 

Duckworth  moved,  upon  notice,  that  the  writ  of  w%^ 

attachment  issued  against  the  defendant  in  this  cause,   .^*®^*",, 

°  'vit  that  <<  the" 

for  want  of  appearance,  and  the  order  for  an  mj  unction  (sole)  *^  de- 
founded  thereon,  and  the  writ  of  injunction,  (to  stay  pro--^^^^ 
ceedings  at  law),  issued  in  consequence  of  such  order,  «^A  a  inm 
might  be  discharged  for  irregularity  in  the  affidavit  of  ser-I^^  J  too 

vice  of  the  subpoena,  with  costs.     He  took  two  objections  *°^  ^^  8^ 

,  ,  neial  to  sup- 

to  the  affidavit ;  first,  that  it  merely  stated  that  the  defend-  port  an  at- 

ant  had  been  served  with  a  true  copy  of  a  5i«ipa;iia,  there  ^f^^*  *^' 
being  but  one  defendant :  whereas  it  had  been  decided  in  pearance. 
De  Tillon  v.  Sidney  {a),  that  in  such  a  case  the  subpoena 
itself  must  be  served  (6),  and  that  was  the  constant  prac- 
tice in  Chancery.  Secondly,  That  the  statement  was  too 
loose  and  general  to  be  the  foundation  of  a  writ,  which 
went  to  affect  the  liberty  of  the  subject. 

Thei'e  being  nothing  else  to  connect  the  copy  with  this 
cause^  either  in  the  affidavit,  or  collaterally,  the  Court,  on 
the  second  ground,  and  without  pronouncing  an  opinion 
upon  the  first. 

Discharged  the  attachment  and  injunction, 

with  costs. 

Richards,  6.,  for  the  plaintiff. 

(a)  Anstr.  79. 

(6)  In  Fowler's  Pract.  Excheq.  (p.  120,  second  edition),  it  is  said, 
^at  where  there  is  but  one  defendant,  a  copy  of  the  tuf>posna  may  be 
served,  the  original  being  shewn  at  the  same  time. 
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eve  of  trial.  They  could  not,  within  ten  days  of  the  day  of 
trial,  have  had  it  in  view  to  furnish,  by  an  acknowledg- 
ment that  the  defendant  was  their  tenant,  a  direct  answer 
to  the  action.  This  case  cannot  be  distinguished  from 
Doe  d.  Williams  v.  Humphrey  (a).  There  the  lessor  of  the 
plaintiff  had  served  one  notice  to  quit  on  the  defendant,  his 
tenant,  which  the  latter  faiUng  to  do,  he  brought  an  eject- 
ment against  the  defendant,  pending  which,  he  delivered 
to  him  another  notice  to  quit,  describing  the  premises  as 
those  which  "  he  then  held  under  him,*^  (the  plaintiff). 
It  was  objected  that  the  second  notice  was  a  waiver  of  the 
first,  being  a  recognition  of  the  tenancy  still  subsisting. 
But  the  objection  was  over-ruled.  Here  a  prior  notice  as 
to  the  trespass  had  been  served  in  June,  1 824,  on  which 
this  action  was  brought.  At  all  events,  this  point  should 
have  been  left  to  the  jury,  whose  finding  would  have  been 
conclusive.  Doe  d.  Cheney  v.  Battenib),  Messenger  v. 
Armstrong{c).  [Hullock,  B.,  mentioned  the  case  of 
Soulsby  V.  Neving{d)].  But  if  the  notice,  \mder  these  cir- 
cumstances, cannot  but  be  holden  to  be  a  waiver,  it  did  not 
necessarily  apply  to  the  locus  in  quo,  for  there  was  another 
bit  of  ground  which,  the  defendant's  son  proved,  was 
called  the  little  flower  garden,  in  the  possession  of  the  de- 
fendant, to  which  it  was  capable  of  being  applied. 

The  Court  did  not  call  on  Curwood  to  support  the  rule. 


Alexander,  C.  B.  As  I  understand  the  point,  it 
turns  upon  a  question  of  fact.  It  seems  admitted,  that  if 
this  second  notice  were  given  for  the  place  in  which  the ' 
alleged  trespass  was  committed,  it  would  have  entitled  the 
defendant  to  a  nonsuit ;  because  in  that  case  he  would 
have  been  a  tenant  of  the  ground,  and  consequently 
could  not  have  been  a  trespasser  on  it.     Therefore  that 


(a)  2  East,  237. 
(c)  1  T.  R.  53. 


(A)  Cowp.  243.    See  6  T.  R.  219. 
(<0  9  East,  310. 
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brings  the  case  to  a  question  of  fact,  which  was  to  be  as-       ^®2^- 
certained  at  the  trial.     Now  it  appears  to  me  from  the     Babtov 
notes  of  the  learned  judge  who  tried  the  cause,  that  the    ^^  othen 
defendant  was  in  possession  of  this  particular  land,  and      Cordy. 
that  the  notice  treated  and  acknowledged  him  as  the  te- 
nant.   Accordingly,  I  am  of  opinion  that  the  rule  should 
be  made  absolute. 

Graham,  B.  It  is  very  reasonable  to  suppose^  that  the 
man  was  suffered  to  remain  in  possession  of  both  gardens^ 
and  I  think  there  is  no  doubt  that  he  was  in  possession  of 
both.  The  two  gardens  were  all  that  was  to  be  recovered, 
and  the  notice  is  to  give  up  possession  of  all  and  all  man- 
ner of  garden  and  other  ground.  Therefore  it  seems  to 
me,  that  the  case  afforded  fair  ground  for  a  nonsuit. 

Garrow,  B.  It  is  said  to  be  a  very  extraordinary 
thing,  for  people  to  give  a  notice  not  to  trespass  on  speci- 
fic land,  and  afterwards  to  serve  the  same  party  with 
notice  to  quit  possession  of  the  same  land.  But  some- 
times persons  like  to  have  double  remedies.  And  this 
difficulty  is  solved,  by  supposing  that  these  plaintiffs  said 
to  one  another,  '  lest  we  should  not  succeed  in  this  action 
of  trespass,  we  will  treat  the  defendant  as  our  tenant,  we 
will  give  him  a  notice  to  quit,  and  then  at  the  end  of  six 
months,  we  shall  get  rid  of  him  at  all  evefits.'  It  cannot 
be  doubted  that  the  notice  is  large  enough  to  cover  both 
the  gardens.  I  think  that  I  ought  to  have  nonsuited  the 
plaintiffs  below,  and  that  the  nonsuit  should  be  ordered 
now  which  ought  to  have  been  directed  then. 

HuLLOCK,  B.     I  am  of  the  same  opinion. 

Rule  absolute. 
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t^^    ^^,  *  Jones  v.  Peers. 

1825.      nri 
Mdy  4, 10.    J.1IE  plaintiff  had  been  employed  to  work  on  one  of  the 

Wherewi  '^^^  ^°  ^®  county  of  Denbigh,  and  commenced  this  ac- 
order  was  tion  against  the  defendant,  as  one  of  the  trustees  of  the 
denJte /t^ad- same,  to  recover  a  balance  alleged  to  be  due  to  him  on 
mitting  the   account  of  his  labour.     Before  the  commencement  of  the 

plaintin  to 

prosecute  his  proceedings,  an  agreement  had  been  made  to  refer  the 
^*!!l.^l:5r"  accounts  to  arbitration,  and  a  bond  had  been  drawn  for 

ma  pttt^iens, 

and  an  appli-  that  purpose,  but  the  defendant  and  the  other  trustees, 
defe^^  for  ^f^i^  ^0  execute  it,  unless  the  plaintiff  would  procure 
security  for,  some  person  to  join  him  as  surety  for  the  due  performance 

and    taxation    «  . 

of,  the  costs  of  the  award,  which  he  was  unable  to  do.  The  action 
previously  in-  ^^s  brought  in  Trinity  Term,  1822 :   and  having  been 

curred,  was  ^     ^  j  '  7  o 

not  made  till  made  a  special  jury  cause  by  the  defendant,  was  entered 

y^*^  Ster-  ^^^  ^"^  ^^  ^^^  ensuing  summer  assizes,  and  the  spring  as- 

wards,— the  sizes  of  1823,  for  Salop ;  but  on  each  occasion  was  made  a 

the  applica-  ^ ^manet.    The  plaintiff  then  petitioned  on  the  usual  docu- 

tion,  and  ments,  to  be  allowed  to  prosecute  the  action  in  formd  pau- 

alloweQ  a  re—  •/  « 

trospective  peris,  and  an  order  for  that  purpose  was  made  in  the  com- 
Krfer  ^  ^^^  form(*)  by  Graham,  B.,  on  the  7th  July  1823. 
A  copy  of  the  order  was  regularly  served  upon  the  defen- 
dant, or  his  solicitor,  but  no  application  was  made  for 
security  from  the  plaintiff,  for  the  costs  previously  in- 
curred, nor  was  any  other  step  taken  by  the  defendant 
at  that  time,  in  consequence  of  the  order. 

The  cause  was  tried  before  Hullock,  B.,  at  the  Salop 
summer  assizes,  1823,  and  a  verdict  was  entered  for  the 

(•)  The  order  was  in  the  terms  following :  "  Upon  reading  the  peti- 
tion of  plaintiff,  and  his  affidavit  thereto  annexed,  I  do  order  that  the 
said  plaintiff  be  admitted  to  sue  and  prosecute  this  action  in  formd  pau- 
peris, that  R,  V.  Richards,  esq.,  be  assigned  to  him  as  his  counsel,  and 
George  Edmunds,  gentleman,  as  his  attorney  to  prosecute  the  said  suit.'* 
Dated  the  7th  day  of  July,  1823. 

R.  Grauam. 
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plaintiff,  subject  to  the  award  of  a  barristery  who  made  1825. 
an  award  dated  27th  November^  1823,  in  favour  of  the 
defendant,  directing  the  former  verdict  to  be  set  aside, 
and  a  verdict  to  be  entered  for  that  party.  The  substi- 
tuted verdict  was  indorsed  on  the  record  of  nisi  prhu, 
and  the  postea  was  delivered  to  the  defendant.  On  the  28th 
January  last,  that  party's  solicitor  applied  to  have  his 
costs  upon  the  postea  taxed,  up  to  the  time  .of  the  plain- 
tiff's  admission  to  proceed  as  a  pauper ;  which  the  Master, 
under  the  circumstances,  declined  to  do,  without  the  au- 
thority of  the  Court.  In  consequence  of  that  determina- 
tion. Camp Ae/r  obtained  a  rule  on  the  4th  February,  calling 
on  the  plaintiff  to  shew  cause,  why  the  order  granted 
by  Graham,  B.,  should  not  be  discharged,  unless  the 
plaintiff  gave  security  for  the  costs  incurred  prior  thereto, 
and  why  the  Master  should  not  be  directed  to  tax  such  costs. 
An  affidavit  was  made  by  the  plaintiff,  stating  the  cir- 
cumstance above  mentioned ;  that  at  both  the  assizes  at 
which  the  cause  had  been  made  a  remanet,  he  had  made 
every  effort  to  get  the  matters  in  difference  settled  by 
arbitration,  which  was  absolutely  refused  : — that,  prior  to 
his  petitioning,  he  had  expended  all  the  property  he  was 
worth  in  the  world,  and  fallen  considerably  into  debt  in 
carrying  on  the  cause : — and  that  he  was  not  now,  nor 
since  his  admission  to  prosecute  in  formd  pauperis,  had 
been  in  possession  of  any  property  whatsoever.  And  upon 
that  affidavit, 

Richards,  R.  V.,  now  shewed  cause.  He  contended,  that 
the  application  was  misconceived  in  form,  and  should  have 
been  to  dispauper  the  plaintiff  in  the  first  instance ;  for 
by  the  modem  practice,  until  that  were  done,  the  Court 
would  make  no  rule  respecting  costs.  Com.  Dig.  HLfarmA 
pauperis,  n.  r.  2(a).   But  admitting  the  case  werd  ripe  for 

(a)  442,  edit.  1822. 
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1825.  a  decision  on  the  question  of  costs,  it  was  entirely  in  Uie 
discretion  of  the  Court  how  to  deal  with  it.  Com.  Dig.  (a). 
Oats  V.  Holiday,  Trin.  22  and  23,  G.  II.  B.  R.,  cited  by 
WiLMOT,  C.  J.,  from  his  own  MS.  notes  in  Blood  v. 
Lee  (6),  was  an  authority  to  guide  the  exercise  of  that  dis- 
cretion. In  that  case  it  was  resolved,  that  a  person  ad- 
mitted in  form&  pauperis,  pendente  lite,  should  not  pay 
'  costs  from  the  beginning  of  the  action.  If  ever  there  ¥ras 
a  case,  which  did  not  call  for  the  interference  of  the  Court 
to  assist  the  defendant,  it  was  the  present,  as  well  from 
the  lateness  of  the  application,  as  from  the  severity  with 
which  the  plaintiff  had  been  treated  in  the  whole  course 
of  the  cause. 

Campbell  in  support  of  his  rule,  said  the  question  was  a 
dry  point  of  practice,  and  cited  a  note  from  Com.  Dig.(c), 
where  it  is  stated  on  the  authority  of  Mos.  68.  and  2  B. 
C.  C.  272,  that  a  person  by  getting  himself  to  sue  as  a 
pauper  does  not  discharge  himself  of  costs  already  in- 
curred. He  also  relied  on  the  following  general  order 
made  in  this  Court  in  the  year  1717,  stated  in  Com. 
Dig.((/),  (which  had  been  previously  alluded  to  by  Hul- 
LOCK,  B.),  ^*  no  pauper  is  to  be  admitted,  but  by  ccmsent 
of  the  clerk,  and  counsel  assigned  to  be  standing  counsel ; 
-  and  if  admitted  after  commencement  of  the  suit,  the  pau- 
per to  give  security  to  pay  the  costs  before  admittance'X*). 
He  likewise  referred  to  the  stat.  11,  H.  VII.  c.  12,  Tidd's 
Prac.  112, 7th  editand  Mann.  Prac.  1,137.  [Graham, B. 

(a)  Ubi  supra,  d.  t.  6.  (6)  3  Wils.  24. 

(f)   Ubisupra,i\.f.3,  {d)   Ubi  supra. 

{*)  The  present  practice,  on  the  plea  side  of  the  Court,  is  understood 
to  be,  that  on  a  proper  application,  an  absolute  order  of  admission 
is  made,  without  any  previous  security  being  required :  but  on  service  of 
the  order  on  the  defendants*  solicitor,  he  may  proceed,  if  he  thinks  fit,  to 
compel  the  usual  security,  a  recognizance  in  40/.,  by  two  sureties.  This 
view  of  the  practice  is  confirmed  by  the  terms  of  the  recognizance,  of 
which  the  form  is  given  in  Maun.  Append.  **CCXL. 
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As  long  as  the  affidavits  are  uncontradicted,  it  mast       1B25. 
be  taken  that  this  man  is  not  worth  5/.  in  the  world,  so      jones 
that  if  the  Court  should  decree  him  to  pay  the  costs,  it         ^' 
would  be  a  condemnation  to  imprisonment  for  life].    That 
is  the  necessary,  effect  of  bringing  a  groundless  action 
without  even  means  of  paying  the  party's  own  costs. 

Gar  ROW,  B.,  suggested,  that  as  the  question  was  one 
of  considerable  importance,  it  would  be  desirable  for  the 
Court,  before  deciding  upon  it,  to  ascertain  what  the 
practice  of  the  King's  Bench  was  in  such  a  case.  The 
case  accordingly  stood  over  for  that  purpose. 

On  another  day,  Richards  informed  the  Court,  that  he 
had  made  inquiry  of  the  Master,  and  that  officer  did  not 
recollect  any  instance  in  which  the  point  in  question  had 
arisen. 

HuLLocK,  B.,  at  the  same  time  said,  that  the  judges  of 
the  Court  had  made  a  similar  communication  to  him. 
The  Court  took  further  time  for  consideration. 
Their  opinion  on  the  question  was  now  delivered  by  May  lOM. 

Graham,  B.(*).  The  Court  finds,  that  by  the  prac- 
tice hitherto,  the  effect  of  an  order  of  this  description  has 
been  retrospective,  if  it  were  not  opposed.  It  has  also 
found,  that  by  the  course  of  practice  in  this  Court,  these 
orders  have  been  constantly  delivered  within  a  stated 
period  to  the  other  party  who  is  to  be  affected  by  them. 
This  order  is  nearly  of  two  years  standing,  and  therefore  the 
adverse  party  must  have  been  apprised  of  it  nearly  two  years 
ago,  and  it  was  his  duty  to  resist  it  then,  if  resistance  was  in- 
tended. However,  under  the  circumstances,  if  this  applica- 
tion had  been  recently  made,  it  would  have  required  a  great 
deal  oi  consideration  before  acceding  to  it.  To  extend  this 

(*)  In  the  absence  of  the  C.  Baron  in  the  Exchequer  Chamber. 

u 
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1825.  The  Chief  Baron  having  previously  read  his  notes  of 

Attoeket  tlie  trial, 
Geke&al 

Good.  The  Solicitor  General,  Clarke,  N.  G.,  and  Walton,  now 

shewed  cause.  The  general  principle  relied  upon  on  moving 
for  the  rule,  is  not  involved  in  this  case ;  for  it  was  per- 
fectly immaterial,  whether  the  answer  was  given  by  the 
wife,  or  by  any  other  person.  The  officers  were  obliged  to  go 
to  the  house,  in  the  first  instance,  and  ask  the  question ; 
and  the  account  given  of  the  defendant,  by  the  person  who 
opened  the  door,  entered  into,  and  made  an  ingredient  in 
the  transaction.  Therefore,  it  was  properly  received  in 
evidence,  as  a  part  of  the  res  gesta,  and  an  exception  to  the 
general  rule  on  the  subject  of  hearsay  evidence.  Aveson 
V.  Lord  Kinnaird  and  others  (a),  Davies  v.  Pierce  and 
others  (6).  Moreover,  the  wife  is  certainly  the  husband's 
agent,  for  opening  the  door,  and  must  be  regarded  in  the 
same  character  for  the  purpose  of  answering  persons  who 
knock  at  i4,  and  inquire  for  him.  The  rule  laid  down  in 
The  King  v.  Cliviger  (inhabitants)  (c),  that  husband  and 
wife  are  not  permitted  to  give  any  evidence  that  may  tend 
to  criminate  each  other,  is  now  considered  to  be  too  loose 
and  general  (if).  The  wife's  declaration  is  evidence,  ex 
necessitate  rei,  because,  without  it,  the  fact  of  the  husband 
being  denied  cannot  be  got  at.  But  the  jury  could  scarcely 
have  placed  much  weight  on  the  statement,  because  the 
case  against  the  defendant  was  quite  strong  enough 
without  iL 

Jervis,  in  support  of  the  rule,  relied  upon  the  grounds 
stated  on  obtaining  it,  and  the  King  v.  Cliviger;  and  ob- 
jected further,  that  the  Chief  Baron,  in  his  address  to  the 
rjury,  had  told  them,  that  the  defendant  was  denied  by 

(a)  6  East,  188.  (b)  2  T.  R.  53. 

(c)  2  T.  R.  263.  •  (<0  See  1  Phillipps's  Eyid.  79. 
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his  wife,  which  was  carrying  the  effect  of  her  language       is^- 

too  far  against  the  defendant.  Attorney 

General 

Alexander,  C.  B.     There  are  two  questions,  as  it      Good. 
appears  to  me,  in  this  case :  first,  whether  the  answer  of  . 
the  wife  should  have  been  received  in  evidence  at  all  :• — and 
secondly,  whether,  assuming  that  it  ought,  itfv^as  left  to  the 
jury  with  such  observations  as,  taking  the  whole  circum- 
stances into  consideration,  furnish  a  proper  ground  for  a 
new  trial.     The  first  is  the  only  really  important  question, 
in  a  general  point  of  view.    Upon  it,  I  confess,  I  entertain 
no  doubt.   I  felt  none  at  the  trial ;  and  every  consideration 
I  have  given  the  question  since, — every  inquiry  I  have  been 
able  to  make  of  the  most  learned  persons,  confirms  me  in 
that  opinion.      It  seemed  to  me  then,  and  it  does  now, 
that  the  fact  of  a  denial  being  falsely  made  of  a  person 
being  at  home  could  never  be  proved  in  any  other  way, 
unless  the  answer  of  the  individual  who  opens  the  door 
is  received  as  part  of  the  res  gesta.     It  is  not  possible  to 
get  it  otherwise.     The  witness  said,  he  was  told  by  the 
wife,  that  her  husband  was  gone  into  the  country.  If  going 
into  the  country  had  been  at  all  a  material  question,  or  if 
I  thought  that  the  statement  of  that  circumstance,  as  a 
fact,  had  acted  on  the  minds  of  the  jury,  I  should  have 
felt  much  of  the  argument.    But  neither  I,  nor  any  person 
in  the  Court,  I  believe,  thought  it  any  thing  but  a  mere 
denial.     I  understood  it  to  have  been  felt  by  the  jury,  not 
as  a  serious,  and  bona  fide  assertion  that  he  was  gone  into 
the  country,  but  simply  a»»a  deflial.     I  cannot  think  that 
when  a  person  is  denied  by  another,  the  answer  of  that 
other  ought  to  be  rejected  as  evidence  :  on  the  contrary, 
it  seems  to  me  to  be  the  policy  of  the  law  to  admit  it.    * 
Upon  the  other  part  of  the  case  my  opinion  is  much  more 
doubtful.    With  respect  to  it,  it  is  proper  to  state,  that  I 
did  not  tell  the  jury  that  this  denial  was  not  to  have  any 
effect  upon  their  minds,  in  judging  of  the  guilt,  or  innocence 
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1925.      of  the  defendant :  but  my  direction  w^  radier  the  other 

.^^"^"'     way.  and  I  think  some  of  them  considered  it  as  material 
Attorney        / 

Geve&il    evidence.    However,  independently  of  that,  I  was  con- 
qJ^j,    '  vinced  that  there  was  enough  to  satisfy  the  minds  of  the 
jury,  that  the  goods  were  on  the  premises  with  the  guilty 
knowledge  of  the  defendant. 

Gbaham,  B.  With  respect  to  the  first  ground,  there 
is  no  possibility  of  doubt  upon  it.  The  main  fact  of  ^e 
man's  being  denied  must  be  incapable  of  proof  in  any  other 
way  than  by  what  was  said  at  the  time.  Mr.  JervWs  ar- 
gument seems  to  admit,  that  so  far  as  the  declaration  of 
the  wife  forms  a  part  of  the  res  gesta  it  cannot  be  rejected, 
and  in  my  judgment  it  forms  a  necessary  part  of  it.  But 
the  evidence,  in  the  view  in  which  it  was  presented  by 
my  Lord  Chief  Baron  to  the  jury,  is  taken  up,  and  ob- 
jected against  for  another  purpose.  Now,  one  cannot  but 
see,  that  if  the  jury  laid  much  stress  upon  the  wife's 
declaration,  they  did  wrong ;  when,  from  the  nature  of  the 
rest  of  the  evidence,  it  was  impossible  to  come  to  any  other 
conclusion  than  that  at  which  they  arrived. 

Gar  ROW,  B.  I  am  by  no  means  sorry  that  ihiu  ques* 
tion  has  been  brought  in  a  solemn  manner  under  the 
consideration  of  the  Court ;  because  if  a  notion  should 
prevail,  that  what  was  done  on  this  trial  was  incorrect,  I 
foresee  great  difficulties  likely  to  arise  from  it  in  the  trial 
of  causes,  civil,  penal,  and  criminal.  The  doubt,  on  the 
present  occasion,  has  originated  in  calling  that  hearsay 
evidence  which  has  no  approximation  to  it.  The  answer 
is  received  as  a  distinct  fact  in  itself,  to  be  compared  and 
combined  with  other  facts ;  from  all  which  a  right  conclu- 
sion is  to  be  drawn  on  the  whole  matter.  A  search  was  to 
be  made  in  the  house  of  A.  B.,  for  goods  supposed  to  be 
there  in  violation  of  the  revenue  laws.  Before  forcing 
open  the  door,  a  peaceable  ^plication  for  admittance  was 
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neceBsary.    Suppose  an  unreasonable  time  had  intenrened      i^^* 
between  the  demand  of  entrance  and  the  opening  of  the  ^yto^^kx 
door,  during  which  an  answer  was  kept  back,  is  not  that    Genbbal 

mm 

a  circumstance  fit  to  be  inquired  into,  with  a  view  to  the  fact  Gooi>. 
under  investigation,  namely,  whether  the  owner  of  the  house 
had  a  guilty  knowledge  that  something  was  there  which, 
by  law,  ought  not  to  have  been  there.  The  door  was 
opened  by  a  person  supposed  to  be  A.  B/s  wife»  and  she 
says  that  A.  B.  was  not  at  home,  although  in  fact  he  was. 
Is  not  that  statement  also  a  peat  of  the  res  gesta  as  much 
as  any  other,  not  as  necessarily  conclusive  against  A.  B., 
that  he  gave  a  direction  to  be  denied,  but  as  one  of  the 
circumstances  of  the  transaction  of  making  the  search,*-*- 
as  an  ingredient,  amongst  other  facts,  from  which  the  jury 
are  to  form  their  verdict,  and  to  infer  that  he  had  a  guilty 
knowledge?  The  next  point  is,  whether  in  this  particular 
case  there  ought  to  be  a  new  trial.  I  think  there  ought 
not.  The  question  is,  has  justice  been  done  on  the  former 
one  ?  It  appears  to  me  that  it  has,  and  that  it  would  be 
idle  machinery  to  send  the  case  down  again ;  for  my  Lord 
Chief  Baron  was  of  opinion  that  the  jury  were  well  war- 
ranted in  their  finding,  even  if  the  door;  had  been  opened 
by  a  person  deaf  and  dumb.  Throwing  what  was  said  by 
the  wife  entirely  out  of  the  case,  and  looking  to  all  the 
other  circumstances,  the  result  of  a  new  trial  would  neces- 
sarily be  the  same,  if  the  minds  of  the  jury  should  be 
constituted  like  those  of  other  men. 

HuLLOCK,  B.  I  think  that  the  evidence  was  admis* 
sible,  and  ought  to  have  been  left  to  the  jury.  If  that  be 
so,  and  the  case  were  sent  down  again  for  trial,  it  would 
be  again  admitted.  Therefore,  the  only  ground  remaining 
is,  that  too  great  effect  was  given  to  the  evidence  in  the 
learned  judge's  direction.  I  apprehend  that  that  would 
be  a  new  ground  for  granting  another  tried,  and  would 
open  a  door  to  applications  for  that  purpose  to  an  extent 
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1825.  incalculable.     I  am  at  a  loss  to  know  by  what  rule  the 

^!^^^^^j  precise  quantum  of  force  which  should  be  attached  by  a 

Gehebal  judge  to  a  particular  piece  of  evidence  on  a  trial  is  to  be 

<^-  '^^^'^-  Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 
(Before  the  Lord  Chief  Baron). 

^^®?«'i.  I^  the  matter  of  Harriett  Horsfall,  an  Infant. 

^^^^^  UY  indentures  of  lease  and  release,  dated  the  11th  and 
general  de-  12th  of  October,  1819,  the  release  made  between  John 
the  rest  resi-  Derwas  Haines,  and  Edward  Reynolds,  of  the  one  part, 
due,  and  re-  and  Lambert  Horsf all,  of  the  other  part;  in  consideration 

mainder,  of       ^  r»Avr./N>  •     i         i*  *      i  •  .  , 

and  in  all  and  of  3000/.,  certain  hereditaments  and  premises,  (including 
""^fi^*"  ^®  the  estate  in  question  in  this  matter),  were  granted  and  ro- 
tate, and  ef-  leased  unto,  and  to  the  use  of  the  said  Lambert  Horsfall, 
^l^^l^  his  heirs  and  assigns,  for  ever,  subject  to  a  proviso  for  re- 
should  be  deftiption,  on  payment  of  3000/.,  with  interest. 
SreotiUedto,  John  Derwas  Haines,  by  his  will,  executed  and  at- 
r^^^'ui?'^^  tested,  so  as  to  pass  real  estates,  bearing  date  the  25th  of 
haveadis-  November,  1820,  after  certain  specific  devises  and  be- 
PJ'^*?^^^^^' quests,  gave,  devised,  and  bequeathed,  unto  Edward 
cease,  of  Phillips,  William  Lamblff  and  William  Prime,  their  heirs 
natureor^     executors,  administrators,  and  assigns, all  the  rest,  residue, 

'"^  ^®  ,      and  remainder  of  his  real  estate,  and  all  his  personal  pro- 

bame  might 

be,— heldy      perty  and  effects  whatsoever,  upon  certain  trusts  therein 

estate  fn        mentioned,  and  appointed  them   executors  of  his  will ; 
mortgaged      which  they,  after  his  death,  duly  proved, 
n^'p^'but      Lambert  Horsfall,  by  his  will,  dated  the  27th  of  Octo- 
descended  to  \^^  1823,  executed  and  attested,  so  as  to  pass  real  estates 

the  testator^s  .  ^  ' 

heir  at  law.  after  directing  the  payment  of  his  debts,  funeral  and  testa- 
mentary/ expenses,  gave  and  devised  divers  hereditaments 
and  premises  therein  particularly  described  (but  notoompris- 
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ing  the  hereditaments  granted  and  released  by  the  indenture       1825. 

of  release  of  the  12th  day  of  October,  1819),  in  '^fi^'*^  t  ^!^^llHer 

therein  mentioned,  and  as  to  all  the  rest,  residue,  and         of 

remainder,  of  and  in  all  and  singular  the  property,  estate,      ^^^^^^ 

and  effects,  which  he  should  be  possessed  of  or  entitled  to ; 

or   over  which  he  should   have   a  disposing  power,  at 

the  time  of  his  decease,  of  what  nature  or  kind  soever 

the  same  might  be,  he  gave  and  bequeathed  the  same  unto 

James   Whitton  and    William  Prime,  upon  the    several 

trusts  thereinafter  declared,  and  appointed  his  wife,  and 

the  said  James  Whitton  and  William  Prime,  executrix  and 

executors. 

Lambert  Horsfall  died,  leaving  Mary  Chetham,  the 
wife  of  Henry  Chetham,  and  the  said  Harriett  Horsfall, 
his  co-heiresses  at  law. 

By  an  order,  dated 'the  13th  of  December,  1824,  made 
on  the  petition  of  Edward  Phillips,  William  Lambly,  and 
William  Prime,  the  usual  reference]  was  made  to  the 
Master,  to  inquire  whether  the  estate  in  question  was  vested 
in  the  said  Harriett  Horsfall,  and  whether  she  was  an 
infant  and  a  mortgagee  within  the  statute  (a). 

The  Master,  by  his  report,  dated  the  15th  of  March, 
1825,  certified  his  opinion  to  be,  that  the  legal  estate  in  the 
premises  passed  by  the  residuary  devise,  in  the  will  of 
Lambert  Horsfall,  to  James  Whitton  and  William  Prime ; 
but,  in  case  the  same  did  not  so  pass,  but  descended  as 
undisposed  of  by  the  said  Lambert  Horsfall,  then  that 
the  same  estate  vested  in  Mary  Chetham  and  Harriett 
Horsfall,  as  his  co-heiresses  at  law;  the  latter  of  whom, 
the  Master  fdund  to  be  an  infant ;  and,  in  such  case,  an 
infant  mortgagee  of  one  undivided  moiety  of  the  premises, 
within  the  intent  and  meaning  of  the  act. 

The  devisees  in  trust  and  executors  of  John  Derwas 
Haines  being  dissatisfied  with  the  Master's  report,  pre- 

(a)  9  Ann.,  c.  19. 
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1835.       sented  a  petition,  in  tenns  excepting  to  the  finding  of  the 

In  the  matter  M^ter^  <^d  the  petition  now  came  on  for  hearing, 
of 

HOBAPALL.  -^ , 

Richards,  G.,  in  support  of  the  petition,  urged,  that  the 
conclusion  come  to  by  the  Master,  that  the  legal  estate 
passed  by  the  residuary  devise  in  the  will  of  Lambert 
Horsfatt,  was  erroneous.  Duke  of  Leeds  v.  Munday  {a), 
Braybrooke  y.  Imkip  (Jb),  Ex-^rte  Morgan  (c),  Roe  dem. 
Ready.  Read(d),  Ex'parte  Sergison(e). 


Alexakdbr,  C.  B.  It  is  clear^  according  to  all  the 
authorities,  that  the  legal  estate  in  the  mortgaged  pre- 
mises, did  not  pass  by  the  general  devise  contained  in  the 
will  of  Lambert  Horsfall;  but,  /even  if  it  did,  the  safer 
course  will  be  for  the  infant,  at  all  events,  to  join  in  the 
conveyance. 


The  order  declared,  that  the 
legal  estate  in  the  premises  de- 
scended to  Mary  Chetham  and 
Harriett  Horslall,  as  co-heiresses 
at  law  of  Lambert  Hors&U,  and 
that  Harriett  Horsfall  wasanin&nt 
mortgagee  of  an  undivided  moiety, 
within  the  intent  and  meaning  of 
the  statute  9  Anne.    The  Court 


further  directed  the  infant  to  con- 
vey the  premises,  and  all  herestai^ 
and  interest  therein,  unto  the  pe- 
titioners, their  heirs  and  assigns, 
or  as  they  should  direct,  on  pay* 
ment  and  satisfaction,  by  the  peti- 
tioners, of  all  principal  money  and 
interest  due,  or  to  become  due,  on 
the  mortgage  in  question. 


(a)  3  Ves.  348.  5  Ves.  341.        (b)  8  Ves.  47. 
(d)  8  T.  a.  118.  (c)  4  Ves.  41. 


(c)  10  Ves.  101. 
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Frederick  Howes^  an  Infant,  by  hia  next  fiiendy  Exchequer 

Plaintiff.    vfl!!]il> 
William    Hbrring,    Thomas   Cubitt^     William      1825. 
Blake,  Thomas  Blake,  and  others,       Defendants.      £^5^' 

Thomas  BLAKE,  by  Ws  wiU,  dated  the  27th  of  July,     Bequest  to 
1812,  gave  and  bequeathed  all  the  rest,  residue,  and  ^©- S[e  rwiSie  of 
mainder  of  his  real  and  personal  estates,  after  payment  of  his  ^®  testator's 
debts,  legacies,  and  funeral  and  testamentary  expenses,  to  trust,  to  sell 
the  defendants,  William  Herring,  Thomas  Cubitt,  William  ^^  inyest 

.  .  the  produce, 

Blake,  and  Thomas  Blake,  whom  he  appointed  his  execu*  and  to  apply 
tors,  upon  trust,  to  convert  the  same  into  money,  and  to  JP  "?*"*  ^^ 
place  out  the  produce  at  interest,  in  the  public  funds,  or  and  divi- 
on  mortgage ;  and  he  directed  so  much  of  the  interest  and  i^ght'^ne- 
dividends  of  such  money,  when  so  invested,  as  might  be  cewary,  for 
necessary  for  that  purpose,  to  be  applied  by  the  defendants,  tenance  and 
the  executors,  in  the  maintenance  and  education  of  the  education  of 

.the  testatoi^s 
testator's  five  younger  children,  who  were  infants,  viz. :  five  infimt 

Maria  Margaret  Blake,  Judith  Elizabeth  Blake,  Robert  ^J'SS" 
Blake,  Henry  William  Blake,  and  Francis  John  Blake,  norities,  and 

1     •        Ai_  •  A*  •       'x*  J   1-      J*      X  J   xi.    toaccumulate 

diinng  their  respective  mmonties ;  and  he  directed  the  the  surplus 
surplus  of  such  dividends  and  interest  to  be  laid  out  by  ^^r^heirbe- 

*  ''  nefit^and, 

the  defendants,  the  executors,  to  accumulate  for  the  benefit  upon  their 
of  the  said  five  children ;  and,  upon  their  severally  attain-  f^^'^L**' 
ing  the  age  of  21   years,  they  were  each  to  be  paid,  to  pay  them 
by  the  executors,  a  legacy,  or  portion  of  2500/. ;  and,  in  ^^ifXere 
case  there  should  be  any  overplus,  after  such  payments,  then  should  be  any 
the  testator  directed,  that  his  executors  should  jAiy  and  such  pay- 
divide  the  same,  unto,  or  amongst,  all  his  said  five  children,  ^e^ts,  to 

'  '^  pay  and  di- 

vide it  amongit  the  five  children,  or  ntch  of  them  at  should  be  living  when  the  youngest 
attained  21 ;  and,  in  case  any  of  the  said  ^e  children  died,  under  21,  vrithout  leaving 
issue,  the  share  of  such  children  in  the  trust  monies,  should  go  to  the  survivors :  but 
if  any  of  them  should  die  under  21,  leaving  issue,  the  shares  of  such  children  should 
go  to  such  their  issue.  One  of  the  children  attained  21,  and  died,  leaving  issue, 
but  before  the  youngest  child  of  the  testator  had  attained  21, — ^held,  that  the  child  so 
dying,  did  not  take  a  vested  interest  in  the  wrpha  of  the  testator^s  estate ;  and  that  her 
issue  took  no  interest  in  such  Burphu,  but  that  the  whole  of  such  surplus  went  to  the 
surviving  children  of  the  testator. 
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1825.  or  such  of  them  as  should  be  living  at  the  time  when  the 
youngest  of  them  should  attain  the  age  of  21  years, 
share  and  share  alike ;  but,  nevertheless,  the  testator  de- 
clared it  to  be  his  will,  that  in  case  any  of  his  said 
five  children  should  die,  under  the  age  of  21  years, 
without  leaving  lawful  issue,  then  the  share  or  shares  of 
such  child  or  children,  of  and  in  the  said  trust  monies, 
should  go,  and  be  payable  to,  and  be  equally  divided 
amongst,  the  survivors  or  survivor  of  them.  But  if  any 
one  or  more  of  such  child  or  children  should  die,  under 
the  age  of  21  years,  leaving  lawful  issue,  then  his,  her, 
or  their  share  or  shares,  should  go  and  be  payable  to  such 
their  lawful  issue. 

The  testator  died  in  September,  1813,  leaving  his  five 
^children  (who  were  all  then  under  age)  surviving  him,  and 
the  testator's  will  was  shortly  afterwards  proved  by  his 
executors.  All  the  testator's  five  children  attained  their 
respective  ages  of  21  years,  and  the  legacy,  or  portion,  of 
2500/.  each,  bequeathed  to  them  by  the  will  of  their  said 
father,  was  paid  to  each  of  them,  by  the  executors. 

Maria  Margaret  Blake,  one  of  the  five  children  of  the 
testator,  intermarried  with  George  Howes,  one  of  the  de- 
fendants, by  whom  she  had  issue  one  child,  (the  plain- 
tiff, Frederick  Howes,)  and  the  said  Maria  Margaret 
Howes,  died  on  the  Uth  of  February,  1820,  which  was 
prior  to  the  time  when  the  youngest  of  the  testator's  chil- 
dren attained  the  age  of  21  years ;  and,  after  her  death, 
letters  of  administration  to  her  personal  estate  and  effects, 
were  obtained  by  her  husband,  the  said  George  Howes. 

Francis  John  Blake,  the  youngest  of  the  testator's  five 
children,  attained  his  age  of  21  years,  on  the  31st 
of  March,  1821,  and,  upon  the  winding  up  of  the  executor- 
ship accounts,  a  considerable  residue,  or  surplus,  remained 
in  the  hands  of  the  executors. 

In  Michaelmas  term,  1822,  the  plaintiff,  by  his  next 
friend,  filed  his  bill  against  the  testator  s  executors,  and 
the  four  surviving  children  of  the  testator;   and  also 
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against  the    plaintiff's    father,  the    defendant,    George      1825. 
Howes,  as  administrator  of  his  late  wife,  the  deceased      jj^m 
daughter  of  the  testator,  and  mother  of  the  plaintiff;  pray-         v. 
ing  an  account  of  the  testator's  estate,  and  that  the  plain-    ^^  otheis. 
tiff's  share  therein  might  be  secured  for  his  benefit. 

By  the  decree,  made  on  the  hearing  of  the  cause,  on 
the  12th  of  June,  1823,  it  was  referred  to  the  Master,-  to 
take  the  usual  accounts  of  the  real  and  personal  estates  of 
the  testator. 

The  Master  made  his  general  report  on  the  25th  of 
April,  1825,  and  by  such  report,  afber  stating  the  will  of  the 
testator,  and  the  several  facts  above  mentioned,  he  certified 
that  the  prosecution  of  the  further  directions  of  the  decree 
having  been  waived,  he  had  not  takeic^the  accounts,  or  pro- 
ceeded further  than  to  advertise  for  creditors  and  legatees. 

The  cause  now  came  on  for  further  directions.  The 
questions  for  consideration*  were :  first,  whether  the  plain- 
tiff, as  the  only  child  of  Maria  Margaret  Howes,  was 
entitled  to  a  share  of  the  surplus  of  the  testator's  estate; 
secondly,  whether  Maria  Margaret  Howes  had  a  vested  in- 
terest, at  her  decease,  in  a  shsure  of  the  surplus :  and, 
therefore,  whether  the  defendant,  George  Howes,  as  her 
administrator,  became  entitled  thereto;  or,  thirdly,  whether 
the  share  of  Maria  Margaret  Howes^^m  the  surplus  estate, 
by  her  decease  before  the  youngest  child  attained  21, 
survived  to  the  other  children  of  the  testator. 

Jervis  and  Philpotts  for  the  plaintiff.  The  share  of 
Maria  Margaret  Howes  in  the  surplus  clearly  passed  to 
her  infant  son,  the  plaintiff,  for  the  testator  evidently  in- 
tended to  benefit  the  grand-children,  and  not  to  give  the 
share  of  a  deceased  child,  leaving  ^  .  j^ie,  to  the  survivors  of 
his  the  testator's  children. 

Martin,  H.,  Sclater,  and  Pigot,  for  the  defendant, 
George  Howes  (the  husband).  The  husband  claims  las 
administrator.    It  is  evident  from   the  testator's   will. 
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1825.      that  he  did  not  mean  any  anrvivorship  among  hm  own 

*«""^'     children^  unless  they  died  under  21,  nor  even  then,  if 

V.        they  left  issue.     He  expressly  excludes  any  benefit  of 

andotheis.  fi^rn^owWp  as  to  thfe  shares  of  children  dying  under 
21,  but  leaving  issue.  The  Court,  therefore,  unless  it 
considers  this  as  a  rested  interest,  must  treat  it  as  a 
partial  intestacy :  a  construction  which  the  Court  always 
leans  against.  There  is  no  case  precisely  in  point,  but 
every  case  of  this  kind  must  depend  on  its  own  peculiar 
circumstances.  It  never  caii  be  contended  that  the  testa- 
tor intended  that  his  eldest  daughter  attaining  21,  but 
leaving  no  issue,  should  not  take  any  interest;  whilst,  if 
she  died  under  21,  but  leaving  issue,  that  issue  should 
take.  The  gift  of  the  residue  is  as  absolute  as  the  gift  of 
the  2500/. ;  but  he  directs  the  payment  of  the  latter  sum  for 
their  maintenance  and  benefit,  until  the  whole  of  them  at- 
tained 31.  The  pectdiar  case  which  has  happened  he  hat 
certainly  not  provided  for,  evidently  contemplating,  that 
the  children  attaining  21,  would  take  vested  interests. 

Fonblanquej  for  the  defendants,  the  surviving  children  of 
the  testator.  To  sustain  this  case,  the  plaintiff  must  depend 
on  that  provision  of  the  will  which  directs,  that  if  any  of  the 
children  die  under  21  leaving  issue,  then  the  share  of  such 
child  shall  go  and  be  payable  to  such  issue.  The  Master 
has  expressly  found,  that  the  plaintiff^s  mother  attained 
21  before  her  death :  therefore,  the  plaintiff's  case  is  not 
sustained  on  this  finding.  The  claim  of  the  husband  has 
no  foundation.  A  great  number  of  cases  have  been  decided, 
in  which  the  distinction  has  been  taken  between  vesting 
and  distribution,  though  no  life  interest  has  been  inter- 
posed. <" 

Jervis,  J.    For  the  defendants,  the  executors. 

Jervis  in  reply.  The  testator  has- certainly  not  expressed 
himself  very  clearly,  appearing  to  have  considered  it  un- 
necessary to  provide  for  the  share  of  such  of  the  children 
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as  should  attain  21,  and  afterwards  die  leaTing  issue.   The       183^- 
proviso  only  applies  to  children  dying  under  21.    In  this      Uowbs 
case,  supposing  the  plaintiff's  mother  had  died  under  21  v. 

leaving  issue,  the  plaintiff,  the  only  question  which  could    ^^  atheok 
have  arisen,  would  have  been,  whether  the  mother  had  or 
had  not  a  vested  interest  in  the  2500/. :  but  as  to  the  re- 
sidue, there  would  be  a  partial  intestacy. 

Alexander,  C.  B.  I  can  find  no  ground  for  the 
decree  sought  on  the  part  of  the  plaintiff*  Nothing 
is  given  by  the  will  to  this  grand-child,  except  it  be 
under  these  words.  *  But  if  any  one  or  more  of  such 
child  or  children  shall  die  under  the  age  of  21  years,  leav- 
ing lawful  issue,  then  his,  her,  or  their  share  or  shares 
shall  go  and  be  payable  to  such  their  lawful  issue.'  How 
is  it  possible  to  apply  to  the  issue  of  a  child  having  at- 
tained 21,  the  gift  which  was  intended  for  the  children  of 
one  dying  under  21  ?  It  would  be  a  violence  to  words. 
The  question  is,  whether  the  object  was  postponement 
of  distribution  only,  not  of  the  period  of  vesting.  The 
testator  was  evidently  anxious  to  provide  2600/.  for  each 
childi  and  as  the  amount  of  his  property  was  uncertain,  he 
chose  to  direct  this  sum  to  be  paid  to  his  children  as  they 
respectively  came  of  age.  But,  in  case  there  should  be 
•any  overplus,  after  such  payments,  then  he  directs  his  exe- 
cutors to  pay  and  divide  the  same  among  all  his  said  five 
children,  or  such  of  them  as  shall  be  living  at  the  time  when 
the  youngest  of  them  shall  attain  the  age  of  21  years*  If 
the  court  could  find  any  words  to  give  vested  interests  to 
the  children,  it  would  be  inclined  to  such  a  construction, 
but  there  would  be  great  difficulty  in  doing  so  under  the 
words  of  this  will.  If  any  attention  is  to  be  paid  to  the 
words,  '  or  such  of  them  as  shall  be  living  at  the  time 
when  the  youngest  shall  attain  21/  it  would  appear  to  be 
an  absolute  bequest  of  the  residue  to  such  only  as  were 
living  when   the  youngest  attained  21,    as  tenants  in 
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common.     I  can,  howeyer,  make  no  decree  in  their  favour 
on  this  bill. 


V. 


aod  o^m  The  plaintiff,  George  Howes,  the  husband,  and  the  de- 
fendants,  the  surviving  children,  agreeing  to  take  the 
opinion  of  the  Court  as  to  their  respective  rights,  the 
cause  stood  over  for  ftirther  argument  on  their  behalf. 

Mty  5th,  Fonblanque  for  the  defendants,  the  surviving  children  of 
the  testator.  In  Billingsly  v.  Wilb(a),  under  a  bequest 
of  the  interest  of  1500/.  to  A.  during  his  life,  and  after  his 
deceeise,  a  bequest  of  the  said  sum  of  1500/.  unto  the 
younger  children  of  A.,  to  be  paid  to  them  at  their  respec- 
tive ages  of  21  years,  and  in  case  any  of  them  should 
happen  to  die  under  21,  to  the  surviving  child  or  children. 
Lord  Hardwicke,  held  that  a  daughter  of  A.,  who  attained 
her  age  of  21  years,  but  died  in  A.'s  life  time,  did  not 
take  a  vested  interest.  In  that  case  Lord  Hardwicke  ob- 
served, that  if  nothing  had  been  said  of  the  interest  before 
in  the  will,  and  the  clause  had  begun  with  from  and  after 
the  decease  of  A.,  there  could  have  been  no  doubt  but  the 
vesting  must  have  been  after  A.'s  death  ;  for  the  payment 
was  annexed  to  the  substance  of  the  legacy.  And  it  was 
plain,  that  nothing  was  given  in  the  principal  sum  till 
after  A.'s  death,  and  that  it  was  not  to  take  place  until 
then,  in  point  of  vesting,  as  well  as  in  point  of  payment.  In 
this  case,  the  provision  for  maintenance  is  equivalent  to  the 
bequest  of  the  interest  in  the  case  before  Lord  Hardwicke. 
The  share  of  the  deceased  daughter  in  the  surplus  estate 
survived  to  her  brothers  and  sisters^  she  having  died  before 
the  youngest  child  attained  21.  The  other  parts  of  the 
testator's  will  have  no  necessary  connexion  with  the  pro- 
vision as  to  the  surplus  estate.  The  testator  evidently  in- 
tended to  give  the  surplus,  not  to  all  his  children,  but  to 
such  of  them  as  should  be  living  when  the  youngest  at- 
tained 21. 

(a)    3Atk.  219. 
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Sctater  for  the  defendant,  George  Howes,  the  husband.       ^®^- 
If  the  construction  contended  for  by  the  surviving  chil-      Howes 
dren  prevail,   some  parts  of  the  will  must  be  rejected         ^' 
as  surplusage.    The  rule  is,  that  some  effect  should  be  and  others, 
given  to  every  word  in  a  will.    Four  events  were  con- 
templated by  the  testator :  first,  all  his  children  having 
attained  21 ;    secondly,  some  of  them  dying  under  21 
leaving  issue ;  thirdly,  some  of  them  dying  under  21  with- 
out issue ;  and  fourthly,  some  of  them  dying  after  they 
had  attained  21,  but  before  the  majority  of  the  youngest, 
leaving  issue.    The  last  event  has  happened,  but  the  tes- 
tator has  not  in  direct  terms  provided  for  it,  assuming 
that  he  had  already  given  under  the  first  event,  a  vested 
interest  to  a  child  so  dying. 

Fonblanque  in  reply.  The  course  attempted  on  the 
other  side,  is  to  transpose  the  different  parts  of  the  will, 
so  as  to  suit  what  they  contend  to  be  the  intention  of  the 
testator.  But  it  seems  clear,  that  the  testator  only  in- 
tended to  give  a  vested  interest  in  the  2500/.,  and  that  he 
meant  only  such  of  his  children  as  should  be  living  when 
the  youngest  attained  21,  to  be  interested  in  the  surplus 
estate.  If  not,  what  becomes  of  the  second  clause  in  the 
will :  and  what  object  had  the  testator  in  directing  the 
overplus  to  be  divided  among  his  five  children,  or  such  of 
them  as  should  be  living  at  the  time  when  the  youngest 
should  attain  the  age  of  21  years  ? 

Alexander,  C.B.  I  think  the . construction  put  on 
this  obscure  will,  on  the  part  of  the  surviving  children,  is 
the  best  construction,  and  the  one  most  consonant  with 
the  intention  of  the  testator,  as  such  intention  is  to  be  ex- 
tracted from  all  the  clauses  of  the  will.  I  can,  however, 
make  no  decree  in  favour  of  the  surviving  children  in 
this  suit ;  but  must  dismiss  the  bill  with  a  declaration, 
that  the  interest  claimed  by  the  infant  plaintiff  is  vested 
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in  the  defendants,  the  surviving  children  of  the  testa- 
tor (a). 

(a)  Tbe  costs  of  all  parties  were  directed  to  be  taxed,  and  paid  by  the 
defendants,  the  executors,  ont  of  the  testator's  assets. 


In  the  Exche- 
quer Chamber, 

1825. 
AprU  26/Ay 
May  lOM. 


The  Rev.  Thomas  Noel,  and  Catharine  his  wife, 
and  others.  Plaintiffs, 

and 
The  Right  Hon.   Morton    Lord    Henley,   and 
o<;hers.  Defendants, 

^-^.^Exparte  Schwench  and  Mann. 

Thomas  lord  viscount  wentworth,  by  his 

vrill^  devised  his  real  estates  to  trustees,  in  trust  for  sale ; 


A  tenant 
for  life  of 
trust  monies, 

with  a  power  and  after  and  subject  to  the  payment  of  the  several  sums. 
ine^wS^rais-  ^^^'^^^  mentioned,  he  directed  the  residue  of  the  money 
ing  in  his  life-  arising  from  the  sale  of  such  estates  to  be  invested  in  the 
the  fund  for    P^^^ic  funds^  or  on  real  security,  at  interest ;  and  as  to  one 

the  advance-  moiety  of  the  said  i\inds,  in  trust,  to  pay  the  dividends 
mentofhis  ,../r.r»t,  %t»/.      !•*• 

children,  as-  and  interest  thereof  to  the  plamtiff,  Thomas  Isoel,  for  life, 

^^te^^t^^d  ^^^  ^^^^^  ^^^  decease,  to  pay  the  plaintiff,  Catharine  Noel, 
dividends  of  (in  casc  she  should  survive  him),  or  such  other  wife  as  the 
ftind^as^ase-  ®*^^  Thomas  Noel  might  leave,  the  yearly  sum  of  200/. 
curity  for  an  during  her  life ;  and  after  the  plaintiff,  Thomas  NoeVs  de- 
granted  by  cease,  and  subject,  and  without  prejudice,  to  the  said 
hira:  heaf-  annual   sum  of  200/.,  upon  trust,  to  pay,  transfer,  and 

terwarcis  in  i.    •/ ' 

exercise  of  assign  the  said  moiety  of  the  stocks,  funds,  or  securities, 
a*  pokited'a  ^'  between,  or  among  the  children  of  the  plaintiff,  TAo- 
part  of  the  mas  Noel,  as  he  should  in  manner  therein  mentioned  direct, 
raised  for  the  ^^  appoint ;  and  in  default  of  appointment,  to  the  children 

advancement 

of  one  of  his  children ; — held,  that  by  the  assignment  of  the  dividends,  he  had  precluded 
himself  from  exercising  the  power  for  advancement,  as  it  would  tend  to  diminbh  the 
security  for  the  annuity,  notwithstanding  the  dividends  were  of  much  greater  amount 
than  the  annuity. 
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equally  in  maimer  therein  mentioned.    The  will,  among       ^825. 
various  other  powers  and  provisos,  contained  a  proviso  NoEL^clerk 
for  the  trustees,  at  any  time  or  times  after  :the  decease  of  ^^  others, 
the  plaintiff,  Thomas  Noel,  or  in  his  lifetime,  in  case  he     Henley 
should  so  direct,  by  any  writing  or  writings  under  his      ^^* 
hand,  to  levy  and  raise  aay  part  or  parts  of  the  portion  or        8cc. 
portions  intended  to  be  thereby  provided  for  the  child  or 
children  of  the  plaintiff,  Thomas  Noel,  not  exceeding  in  the 
whole,  for  any  one  such  child,  one  moiety  or  equal  half- 
part  or  share  of  his  or  her  then  presumptive  portion. 

By  an  indenture  dated  16th  September,  1824,  and  made 
between  tjie  plamtiff,  Thomas  Noel,  of  the  first  part,  the 
petitioner,  Schwench,  of  the  second  part,  and  the  petitioner, 
Mann,  his  trustee,  of  the  third  part.  The  plaintiff,  TAo- 
mas  Noel,  granted  Schwench  an  annuity  of  92/.  for  the 
life  of  the  plaintiff,  Thomas  Noel,  And  by  the  same  in- 
denture, the  plaintiff,  Thomas  Noel,  assigned  to  Mann  the 
moiety  of  the  interest  and  dividends,  from  time  to  time, 
during  the  plaintiff's  life,  to  become  due  on  15,163/.  9s.  6d., 
consols,  standing  in  the  name  of  the  Accountant  General 
of  this  Court,  in  trust,  in  the  cause,  to  the  account  of  the 
produce  of  the  trust  estates  of  Lord  Wentworth :  and  also 
all  the  interest  and  dividends  which  from  time  to  time, 
during  the  life  of  the  plaintiff,  Thomas  Noel,  should  accrue 
or  arise  upon  or  from  any  stocks,  funds,  annuities,  or 
securities,  in  which  the  monies  produced  from  the  moiety 
to  which  he  was  entitled,  during  his  life,  of  the  said  sum 
of  15,163/.  55.  9d.  consols,  might  be  invested.  To  hold  the 
same  unto  Mann,  his  executors,  administrators,  and  as- 
signs, in  trust,  by  and  out  of  the  interests  and  dividends, 
to  pay  the  costs  and  expenses  to  be  incurred  in  the  execu- 
tion of  the  trusts  thereof;  and  in  the  next  place,  to  pay 
the  annuity  of  92/.  to  Schwench,  and  the  premium  of  as- 
surance therein  mentioned,  and  all  costs,  &c.;  and  to  pay 
the  residue  or  surplus  unto  the  plaintiff,  Thomas  Noel. 
The  deed  contained  the  usual  proviso  for  re-purchase,  or 
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1825.        redemption  of  the  annuity  by  the  plaintiff,  Thomas  Noel, 
jJ]J^y"^j^    his  executors,  administrators,  or  assigns, 
and  others,        The  petition  presented  in  this  case,  after  setting  forth 
Henley      ^^  annuity  deed,  stated,  that  shortly  after  the  execution 
Lord,        of  the  deed,  G.  P.  f  .  Gregory,  the  solicitor  to  Thomas 
&c.  *^     Noel,  the  eldest  son  of  the  plaintiff,  Thomas  Noel,  informed 
the  petitioner,  Mann,  that  the  plaintiff  was  desirous  to 
appoint  2500/.  in  favour  of  the  said  Thomas  Noel,  the  son, 
in  pursuance  of  the  power  for  advancement  vested  in  him 
by  the  will  of  Lord  Wentworth,  and  that  it  was  intended 
to  re-purchase  the  said  annuity  with  such  sum  of  2500/. : 
and  Gregory,  as  such  solicitor,  requested  the.  petitioner, 
Mann,  not  to  present  any  petition  to  stay  or  secure  the^^ 
fund.    That  in  consequence  of  such  request,  and  on  the^^ 
written  undertaking  of  Gregory,  as  such  solicitor,  (which 
undertaking  was  set  forth  in  the  petition),  that  the  an- 
nuity should  be  re-purchased  out  of  the  2500/.,  the  peti- 
tioners did  not  present  any  petition  to  secure  the  fund. 
That  by  an  order,  dated  the  24th  of  November,  1824,  the 
2500/.  had  been  ordered  to  be  raised  and  paid  unto  Noel, 
the  son,  by  virtue  of  an  appointment  made  by  his  father, 
but  the  same  had  not  yet  been  raised.    The  petition  then 
stated,  that  Thomas  Noel,  the  son,  threatened  and  in- 
tended,  if  he  obtained  the  2500/.,  to  apply  the  whole 
thereof  to  other  purposes,  and  not  to  re-purchase  the  an- 
nuity.    And  it  prayed  that  the  order  of    the  24th  of 
November,  1824,  might  be  discharged :  that  no  part  of 
the  2500/.  might  be  paid  without  notice  to  the  petitioners ; 
and  that  the  whole  of  the  interest  and  dividends  assigned 
by  the  indenture  might  be  paid  to  Mann,  on  the  trusts 
thereby  declared. 

The  facts  stated  in  the  petition  were  supported  by  an 
affidavit. 

Moore,  J.  for  the  petitioners,  urged,  that  the  order  of  24th 
November,  1824,  ought  to  be  discharged,  as  having  been 


&c 
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obtained  through  a  breach  of  good  faith,  and  contended  ^^^', 

^that  the  dividends  of  the  whole  fund,  to  which  Noel,  the  Noel,  clerk, 

father,  was  entitled  for  life,  being  assigned  as  a  security  ^^  others, 

for  SchwencVs  annuity,  the  Court  could  not  dispose  of  any  Heklet, 

part  of  that  fund  without  Schwench^s  consent.  ^^  others, 

Simpkinson  appeared  for  Gregory,  the  late  solicitor  of 
Noel,  the  son,  who  had  given  the  undertaking  stated 
in  the  petition,  and  supported  the  present  application,  on 
the  ground,  that  he  had  given  the  undertaking  with  the 
knowledge  and  approbation  of  Noel,  the  son,  and  for  the 
purpose  of  saving  expense. 

Pepys  and  Knight,  for  Noel,  the*  younger,  submitted, 
that  this  petition,  in  fact,  proceeded  from  Noel,  the  father, 
who  had  unfairly  stipulated  for  the  re-purchase  of  the 
annuity,  out  of  the  sum  appointed,  as  the  price  of  his  ex- 
ercise of  the  power ;  which  stipulation  amounted  to  a  fraud 
on  the  appointment.  That  Noel,  the  son,  had  never  author- 
ised Gregory,  who  hsCd  been  the  solicitor  for  the  father 
as  well  as  the  son,  to  give  the  undertaking;  and  the  father, 
being  irritated  by  his  son's  refusal  to  pay  off  the  annuity 
had  not  only  instigated  this  petition,  but  had  executed 
a  power  of  appointment,  of  all  the  funds  after  his  decease, 
among  his  other  children,  to  the  exclusion  of  this  son. 

Alexander,  C.  B.  The  question  is,  whether  a  te^ 
nant  for  life  of  a  trust  fund,  having  a  power  of  appoint- 
ment of  a  part  of  the  fund,  for  the  advancement  of  his 
children,  can  bind  either  the  fund  or  himself  by  a  covenant, 
so  as  to  deprive  himself  of  the  power  of  appointing  during 
his  lifetime.  I  know  there  have  been  some  distinctions, 
taken  in  cases  of  this  description,  and  before  I  decide  this 
case,  I  must  read  the  power  in  question,  and  consult  the 

authorities.  _,         _         ,  ^  ^ 

Lur  adv.  vult  (a). 

.  (a)  Another  petition  was  heard  at  the  same  time,  presented  by  Gregory, 
praying,  that  the  order  of  the  24th  November,  1824,  might  be  rescinded, 
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Jl^^i*  th       Alex  ANJOER,  C.  B.  The  subject  of  this  petition  is,  that 
s^^m^t      Mr.  Noel  being  tenant  for  life  of  certain  funds  standing 
^^V''^^'  in  this  Courtl  with  a  power  to  appoint  the  funds  after 
17.     '    his  death,  among  his  children,  and  with  a  power  in  his 
mvuBY,    lifetime  to  appoint  any  part,  not  exceeding  one  half  of  the 
and  others,   portion  of  each  child,  for  the  advancement  of  such  children 
respectively,  he  by  deed,  grants  an  annuity  to  the  petitioner 
Schwench,  and  for  securing  that  annuity,  assigns  the  divi- 
dends and  interest  of  the  whole  of  the  funds  to  which  he  is 
entitled  for  life.    Having  thus  assigned  the  dividends  of 
the  whole  of  the  funds,  he  afterwards,  in  execution  of  the 
power,  appoints  2500/.  to  be  raised  for  the  advancement  of 
his  son,  Thomas  Noel.    There  has  been  a  great  deal  of  dis- 
pute, whether  this  appointment  was  absolute  and  uncondi- 
tional, or  whether  there  was  an  agreement  between  the 
father  and  the  sOn,  that  the  annuity  should  be  paid  off  out 
of  the  2500/.    And  it  has  been  urged,  that  if  any  such 
agreement  did  take  place,  it  was  not  such  a  one  as  ought  to 
bind  Noel,  the  son.     It  is,  however,  unnecessary  to  discuss 
that  point,  the  simple  question  here  is,  whether  a  tenant  for 
life,  with  a  power  of  appointment  for  the  advancement 
of  his  children,  can  by  his  act,  preclude  himself  from  exer- 
cising that  power.  On  reference  to  the  different  authorities, 
it  seems  quite  contrary  to  all  of  them,  and  to  the  principle 
on  which  those  cases  have  been  decided,  that  a  tenant  for 
life,  having  assigned  the  dividends  of  the  whole  of  the 
fund,  to  which  he  is  entitled  for  life,  as  a  security,  should  be 
at  liberty  to  lessen  that  security,  by  exercising  a  power  for 
advancement,  and  consequently,  diminishing  the  fund  from 
which  those  dividends  arise;  and  I  must  therefore  dis- 
charge the  order  of  the  24th  November,  1824,  directing 
the  payment  of  the  2500/.,  to  Thomas  Noel,  the  son. 

or  might  be  varied  so  as  to  protect  him  from  the  consequence  of  his  un- 
dertaking to  Mann,  and  claiming  a  lien  on  the  fund,  for  the  costs  of 
obtaining  the  order,  and  for  monies  adyaocp^r-  The  petition  was  dis- 
missed with  costs. 
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Between  James  Cheetiiam,      ....      Plaintiff,  Exchequtrof 

and  Fleas. 

James  Crook,  Jos.  Robinson,  and  Richard  Pem-        1325. 

BERTON,         ....         Defendants,     ^^-^^v^^-' 

Tiiis  Court 

nn      ^  ...  ^^  jurisdic- 

X  HE  case  made  by  this  bill  was,  in  substance,  as  follows,  tion  over  mat- 
In  the  year  1813,  defendant,    Pemberton,  then  and  now  arising  wiAin 
residing  at  Preston,  in  the  county  of  Lancaster,  and  one  the  county 
Miisomy  of  the  same  place,  entered  into  partnership,  in  tlie  i^ancasier. 
business  of  painters  and  gilders,  and  carried  it  on  until      Demurrer 
March,  1821,  when  the  partnership  was  dissolved  by  niu-  want  of  iuris- 

tual  consent.     During  the  continuance  of  the  partnership,  ^^ction^oe- 

o  ...  cause  the  sub- 

plaintiff,  an  oil  and  colour  man,  living  in  the  same  town,  ject  matter  of 

sold  oil,  paint,  and  colours,  &c.,  to  the  firm,  to  a  large  was^traiisito^ 
amount,  part  of  which  was  paid ;   but,  on  the  dissolu-  "7)  arose,  and 
tion,  the  partners  were  indebted  to  him  in  a  balance  of  ties  resided 
448/.  5s.  e^d.y  the  whole  of  which  was  still  due.     The  ^i^»»  ^^^}' 

,  .  .  .      county  pala- 

partnership  was  also  indebted,  on  the  dissolution,  to  Mil-  tine,  and  the 
8om,  in  658/.  os.     Shortly  after  that  event,  viz.,  on  the  iy^fcourt 
30th  July,  1821,  Pemberton,  and  plaintiff  as  his  surety,  of  Chancery, 
executed  a  promissory  note  to  Milsom,  for  the  payment  of      Ajointcre- 
the  sum  last  mentioned,  with  interest,  by  instalments,  the  ^}}^^  ^V  ^i™- 

Tile  contract 

last  instalment  to  be  paid  on  the  19th  October,  1824, — in  may  proceed 
pursuance  of  an  arrangement,  by  which  it  was  agreed,  that  ^f  ^*"*^  ^ . 
Pemberton  should  continue  to  carry  on  the  business  of  a  of  the  assets 
painter  and  gilder,  on  his  own  account,  and  should  be  em-  ceased  part- 
ployed  by  Milsom,  who  carried  on  business  as  an  uphol-  ^^h  the  sur- 

.     .  1      ii-       1       1       ij  vivor  being 

sterer,  to  execute  whatever  pamtmg  and  gildmg  he  should  insolvent; 

require  to  have  done;    and  that  the  monies  which  might  and  may  set 
^  \  °       off  against  a 

become  due  from  Milsom  to  Pemberton^  on  account  of  debt  to  the 

deceased, 

from  the  survivor  and  himself  as  his  surety,  a  debt  to  the  suvivor  from  the  deceased, 

which  was  agreed  to  be  applied  in  liquidation  of  the  debt  secured 
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1825.         such  work^  should  be  applied  in  liquidation  of  the  debt 
0^^^^^^^     secured  by  the  note.     And,  at  the  same  time,  Pemberton 
V-  gave  plaintiff  a  cognovit,  confessing  damages  to  the  amount 

and  others.  ^^  500/.,  with  liberty  to  enter  up  judgment,  and  take  out 
execution  thereon,  in  the  event  of  any  demand  being  made 
on  him  in  respect  of  the  note.  Pemberton  was  employed 
by  Milsom,  as  a  painter  and  gilder,  until  the  time  of  his 
(Milsom's)  death.  Milsom  died  in  September,  1823,  hav- 
ing appointed  defendants,  Crook,  of  Clifton,  in  the  same 
county,  and  Robinson,  of  Preston,  aforesaid,  his  executors, 
who  proved,  and  took  upon  themselves  the  execution  of,  his 
will.  After  the  last  instalment  on  the  note  had  become  paya- 
ble, the  executors  brought  an  action  on  the  note  in  the  Court  of 
Common  Pleas  in  the  county  of  Lancaster,  against  plaintiff 
and  Pemberton,  and  held  them  to  special  bail  therein  for  500/. 
Immediately  afterwards,  plaintiff  entered  up  judgment  on 
the  cognovit,  and  seized,  and  sold  all  Pemberton's  effects, 
which,  after  payment  of  rent  and  expenses,  produced  72/. 
only.  The  bill  stated  that  that  sum  had  been  applied  by 
plaintiff  in  part  satisfaction  of  another  account  owing  him 
by  Pemberton,  and  that  Pemberton  was  insolvent;  that 
plaintiff  had  requested  of  the  executors  either  a  payment 
of  the  partnership  debt,  or  a  deduction  thereof  from  the 
balance  due  on  the  promissory  note, — an  acceptance  of  the 
residue,  and  a  stay  of  proceedings  in  the  action.  The  bill 
charged,  that  all  the  funeral  expenses  and  debts,  excepting 
the  partnership  debt  to  the  plaintiff,  had  been  discharged ; 
that^  after  the  dissolution  of  the  partnership,  Pemberton 
had  been  employed  to  paint  and  gild,  by  Milsom,  until 
the  time  of  his  death ;  that  he  was  indebted  to  Pemberton, 
for  work  and  labour,  and  for  money  laid  out  for  his  use,  to 
a  considerable  amount;  that  credit  was  given  to  Pember^ 
ton,  in  his  books,  for  part  of  such  work  and  labour,  and 
money ;  and  that  defendants  ought  to  make  a  discovery 
of  books,  &c.  The  prayer  of  the  bill  was,  that  the  defend- 
ants, the  executors,  might  be  declared  liable  to  pay  the 
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debt  due  to  plaintiff  from  the  partnership,  and  that  an  ac- 
count might  be  taken  in  respect  thereof,  if  necessary ;  that 
an  account  might  be  taken  of  what  was  due  to  the  said 
defendants,  for  principal  and  interest,  upon  the  promissory 
note,  after  deducting  therefrom  so  much  as  should  be 
found  to  have  been  satisfied  by  PembertoUy  in  pursuance 
of  the  agreement,  and  that  an  account  might  be  taken 
of  what  had  become  due  to  Pemberton  from  MUsom, 
for  work  and  labour,  and  money  laid  out;  and  that  it 
might  be  declared,  that  plaintiff  was  entitled  to  have  what 
was,  or  might  be  found  due  to  him,  from  said  partnership 
deducted,  and  set  off  against  the  balance  which  should  be 
found  due  to  said  executors  on  the  note,  and  to  have  the 
note*  delivered  up  to  him,  plaintiff  offering  to  pay  such  ba- 
lance (if  any)  as  might  be  found  due  from  him  to  said  ex- 
ecutors, and  that  they  might  be  restrained  by  injunction,  8cc. 
The  defendants.  Crook  and  Robinson^  demurred  gene- 
rally, alleging  want  of  equity,  and,  further,  that  it  ap- 
peared, by  the  complainant's  own  shewing,  that  the  seve- 
ral matters  mentioned  in  the  bill,  in  respect  whereof  relief 
was  prayed,  arose,  and  that  the  several  parties  resided, 
within  the  county  palatine  of  Lancaster,  and  within  the 
jurisdiction  of  the  Court  of  Chancery  of  the  same  county 
palatine,  and  that,  therefore,  this  Court  had  no  jurisdic- 
tion. 


1825. 


Che£thak 

V. 

Crook 
and  others. 


Martin,  //.,  and  Simpkinson,  in  support  of  the  demur- 
rer. 1st,  There  is  no  equity  shewn  on  the  bill.  In  an 
action  at  law,  against  the  plaintiff  on  the  note,  he  would 
not  be  entitled  to  set  off  the  demands  which  he  makes 
upon  the  executors ;  and  the  same  principle  holds  in 
equity.  If  he  had  any  equity  originally,  he  has  lost  it  by 
his  subsequent  conduct.  By  his  own  statement,  he  takes 
a  cognovit  from  Pemberton,  enters  up  judgment  thereon, 
takes  out  execution,  and  sweeps  away  the  whole  of  his 
property;  and  then  calls  upon  Milsom's  executors  to  pay 
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the  whole  of  the  joint  debt  from  Milsom  and  Pentberton, 
praying  no  relief  against  the  latter.  2nd,  If  the  bill  did 
disclose  a  case  for  relief,  it  is  not  within  the  jurisdiction  of 
this  Court;  and  in  all  the  books  on  pleading  or  practice* 
that  is  laid  down  as  a  cause  of  demurrer.  In  the  last  edi- 
tion of  Lord  Redesdale's  treatise,  it  is  stated  (a),  as  a 
ground  of  objection  to  the  relief  sought  by  a  bill,  which 
can  be  taken  advantage  of  by  demurrer,  **  that  some  other 
Court  of  Equity  has  the  proper  jurisdiction."  In  another 
part  (b)  of  the  same  work,  after  a  statement  that  most  of  the 
inferior  branches  of  our  system  of  judicial  polity  have  their 
peculiar  Courts  of  Equity,  and  an  enumeration  of  the  prin- 
cipal of  the  inferior  jurisdictions  in  England,  it  is  observed, 
that  **  these  are  necessarily  bounded  by  the  locality  either 
of  the  subject  of  the  suit,  or  of  the  residence  of  the  parties 
litigant.  Where  those  circumstances  occur  which  give  them 
jurisdiction,  they  have  exclusive  jurisdiction  in  matters  of 
equiti/y  as  well  as  matters  oJ'lawJ^  This  bill  states,  that  the 
whole  res  gesttc  of  the  suit  arose  within  the  county  palatine 
of  Lancaster,  and  that  the  parties  reside  within  it,  which 
includes  every  circumstance  that  can  give  the  Court  of 
Chancery  of  that  county  exclusive  jurisdiction.  In  sucfar 
circumstances,  the  superior  Courts  have  never  interfered, 
unless  there  would  be  a  defect  of  justice  in  the  local  tribu- 
nal; but,  in  this  instance,  that  Court  can  administer  full 
and  complete  relief.  There  have  been  instances  of  the  re- 
moval of  suits,  from  limited  to  general  jurisdictions,  by  cer^ 
tiorari;  but  to  cfl'ect  that  object,  the  certiorari  bill  must, 
according  to  Lord  Rcdcsdale*s  authority  (r),  allege  some 
incompetency  in  the  local  jurisdiction,  or  injustice  in  its 
proceedings.  In  Davis  v.  Davis  (d),  a  certiorari  was  re- 
fused, to  remove  a  cause  from  the  Exchequer  of  Chester 
into  Chancery.     The  franchise  of  this  county  is  claimed 


(a)  pp.  88,  89.  (/')  pp.  122,  123. 

(r)  Ld.  Redesd.  Treat.  40,  and  tlie  cases  there  cited. 

{d)  Rep.  temp.  Finch,  452. 
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under  a  different,  and  higher  title,  than  those  of  Chester  1B25. 
and  Durham.  It  was  originally  created  by  Edw.  III.,  in  Cheetuam 
favour  of  Henry  Plantagenet  (a),  and  afterwards  enlarged,  ^  ''• 
and  granted  to  John  of  Gaunt,  that  king's  fourth  son,  and  and  othen. 
confirmed  in  Parliament  (i).  The  enlarged  charter,  which 
is  stated  in  the  case  of  the  duchy  of  Lancaster,  Plowden*s 
Rep.  214  (f ),  is  in  these  terms : — "  Coficessimus  pro  nobis 
et  haredibus  iiostris  priefatojilio  nostro,  quod  ipse,  ad  totam 
vitani  suam,  habeat  infra  comitatum  Lancastriie  Cancel/a^ 
riani  suoniy  ac  brevia  sua  sub  sigil/o  suo  pro  officio  Cancel^ 
larii  depulando,  consignanda,  justiciarios  suos  tam  ad  pla- 
cita  CoronoB,  quam  ad  quascunque  alia  placita  Communem 
legem  taugentia  tenenda,  ac  cognitiones  corundum,  et  quas- 
cunque  executiones  per  hrevia  sua,  et  ministros  sUos  ibidem 
facie fulas.^'  Henry  IV.  having  been  the  owner  of  the  fran- 
chise when  he  came  to  the  throne,  an  act  was  passed  in 
the  first  year  of  his  reign,  reciting  and  confirming  the  let- 
ters patent  of  Edw.  III.,  separating  the  duchy  from  the 
other  dominions  of  the  crown,  and  annexing  it  to  the  na- 
tural persons  of  him  and  his  heirs  for  ever.  On  the  attain- 
der of  Henry  VI.,  in  the  1  Edw.  IV.,  the  duchy  was 
declared  in  parliament  to  have  become  forfeited  to  the 
crown ;  and,  by  a  statute  then  made,  that,  and  the  county 
palatine,  were  vested  in  Edw.  IV. ,  and  his  heirs,  in  their 
regal  capacity,  for  ever,  but  under  a  separate  government 
from  the  other  inheritances  of  the  crown  (J).  Another 
statute  was  passed  in  the  1st  of  Henry  VII.,  for  (amongst 
other  purposes)  settling  the  inheritance  in  the  king  and 
his  heirs  for  ever,  in  like  manner,  separate  from  the  crown, 
as  the  three  Henries,  or  Edw.  IV.,  had  held  the  same  (e), 
Originally,  the  owners  of  counties  palatine  had  kirtgly 
rights  therein,  jura  regalia  in  all  respects,  4  Inst.  204. 

(a)  Pat,  25.  E.  3, p.  1,  w.  18.  {b)  Cart  36.  E.  3,  n.  9. 

(c)  See  also  4  Inst.  204.  («/)  1  Ventr.   t55,  157. 

(c)  See  Black.  Comm.  1,  119  (n).  f. 
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Vin.  Abr.  6,  374,  et  seq.  Fisher  v.  Batten^  1  Ventr.  155. 
Astil  V.  Clarke^  and  a//  2  Lutw.  1233.  And  although 
their  powers  were  considerably  narrowed  by  the  27  Hen. 
VIII.,  c.  24,  still' the  doctrine  laid  down  by  Lord  Redes^ 
dale  is  law  at  the  present  day,  and  is  supported  by  the 
cases  on  the  subject.  A  great  number  of  these  are  col- 
lected in  Mr.  Beames's  "  Elements  of  Pleas  (a)."  In 
HamethesoH  v.  Toumtall  and  others,  reported  in  Gary  (6), 
the  jurisdiction  of  the  county  palatine  of  Lancaster  was 
allowed  in  Chancery,  upon  information  to  the  court  that 
the  parties  dwelt  in  it ;  the  cause  was  dismissed,  and  the 
plaintiff  ordered  to  take  his  remedy  in  the  local  court.  In 
Jlfi^5  V.  Brearton  (c),  the  jurisdiction  of  the  county  pala* 
tine  of  Chester  was  allowed  in  Chancery,  upon  affidavit, 
that  the  lands  which  were  the  subject  of  the  suit  lay,  and 
that  the  defendant  inhabited,  within  it.  In  Castle  v.  LfVA- 
Jield  (d),  a  claim  of  conusance  made  by  the  University  of 
Oxford,  was  allowed  by  this  Court.  In  one  case  (e),  it  was 
said,  that  if  an  accountant  or  officer,  begin  his  suit  here,  no 
privilege  in  another  Court  shall  prevail  against  him ;  but 
that  applies  to  an  actual  accountant,  or  officer^  not  a  fic- 
titious one,  which  the  present  plaintiff  is.  He  is  described 
in  the  bill,  as  a  debtor  and  accountant  to  his  majesty,  but 
that  is  merely  in  compliance  with  common  practice  and 
form.  Gilb.  Hist.  C.  P.  195  (f).  There  is  no  modem 
case  in  which  the  question  before  the  court  has  arisen. 
Omerodv,  Hardman(g),  was  a  case  of  an  appeal  to  the 
Chancellor  of  the  duchy,  from  a  decree  by  the  Vice  Chan- 
cellor at  Lancaster,  where  the  question  of  the  appellate 
jurisdiction  was  investigated,  and  established.  Wherever 
the  claim  of  the  inferior  jurisdiction  has  been  allowed,  it 
has  been  upon  the  footing  of  exclusiveness,  and  the  correct 


(a)  p.  80. 

(<0  Hardr.  505. 

Cf)  3d  edit. 


(6)  pp.  56,  57.  (c)  Caiy  60,  61 

(e)  Clapham  v.  Lenthall,  Hardr.  365. 
(g)  15  Ves.722. 
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mode  of  rendering  the  objection  available,  is  by  demuiTer, 
and  not  by  plea. 

Fonblanque  and  Walker,  in  support  of  the  bill.  Ist,  The 
plaintiff  has  taken  two  grounds,  either  of  which  would 
entitle  him  to  equitable  relief.  During  Milsom*s  life,  there 
was  a  joint  debt  from  him  and  Pemberton  to  the  plaintiff. 
The  plaintiff's  remedy  at  law  would  be  against  the  sur- 
viving partner,  but  he  cannot  recover  from  him,  he  being 
insolvent;  therefore  a  court  of  equity  will  allow  him  to 
proceed  against  the  representatives  of  Milsom,  for  an  ac- 
count and  satisfaction  of  the  debt,  out  of  his  assets.  Bishop 
V.  Church  {a),  Stephenson  v.  Chiswell  (b).  The  other 
ground  upon  which  the  bill  may  be  sustained  is,  that  it 
charges,  that  all  Milsorns  debts  have  been  paid  by  the 
executors,  with  the  exception  of  the  partnership  debt,  to 
the  plaintiff;  so  that  there  is  a  neat  residue,  and  therefore 
a  clear  equity,  that  the  debt  contracted  by  Milsom,  to 
Pemberton,  for  his  work  and  labour,  should  be  applied  in 
reduction  of  the  debt  owing  on  the  promissory  note,  in 
pursuance  of  the  agreement;  and  that  the  partnership 
debt  to  the  plaintiff  should  be  set  off  against  the  balance. 
For,  supposing  the  full  claim  on  the  promissory  note  were 
paid  to  the  executors,  they  would,  under  the  circumstances, 
be  obliged  to  apply  it  immediately  in  satisfaction  of  the 
plaintiff's  demands.  2nd,  Indisputably,  this  Court  had 
jurisdiction  once  over  the  place  in  question,  and  it  is  in- 
cumbent on  those  who  assert  it  does  not  now,  to  shew  how 
it  has  been  ousted,  and  an  exclusive  authority  vested  in 
the  inferior  Court.  Neither  the  charter,  nor  the  acts  of 
parliament  by  which  it  was  followed,  can  have  that  effect. 
They  only  grant  a  right  to  hold  pleas,  and  conusance  of 
pleas,  neither  of  which  implies  an  exclusive  jurisdiction. 
The  proposition  relied  upon  from  Lord  Redesdale's  trea- 
tise«   as  proving  the   contrary,   cannot  be   admitted    as 
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(er)  3  Ves.  J.  100,  370. 
2  Meriy.  117. 


{b)  9  Ves.  j.  566.  See  Addis  v.  Knight, 
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decisive  of  the  question,  because  no  authority  for  it  is 
stated  by  the  author,  and  it  is  not  borne  out  by  the 
cases.  Of  the  mass  of  authorities  collected  by  Mr, 
Beames,  not  one  goes  to  shew  that  the  jurisdiction  of 
a  county  palatine  is  exclusive,  or  that  it  has  ever  been 
allowed  as  such.  If  the  doctrine  advanced  on  the  other 
side  were  correct,  there  could  be  no  such  thing  as  a  con- 
current jurisdiction.  The  two  cases  from  Cary  are  very 
loosely  reported,  and  at  most,  only  shew,  that  the  Court ]of 
Chancery  exercised  a  discretion  in  not  allowing  the  parties 
to  be  taken  from  the  local  tribunals  in  those  instances. 
The  certiorari  bill  was  informal  in  Davis  v.  Davis,  being 
after  decree  in  the  inferior  Court.  Castle  v.  Lichfield  is 
distinguished  from  the  other  cases,  by  the  circumstance 
of  there  having  been  exclusive  words  in  the  charter. 
The  language  of  Hale,  C.  B.,  in  that  case,  is  a  direct 
authority  for  the  plaintiif.  He  said,  that  there  were  three 
sorts  of  conusance  of  pleas.  First,  tenere  placita,  which 
does  not  oust  any  other  Court,  but  creates  a  concurrent 
jurisdiction.  The  second  cognitio  placitoriini,  which  was 
to  be  taken  advantage  of  by  plea,  and  after  trial  the  cause 
to  be  remanded.  Thirdly,  a  conusance  of  pleas  with  an 
exclusive  jurisdiction,  that  no  other  court  should  hold 
plea,  &c.  In  the  case  before  the  Court,  therefore,  the 
charter  confers  no  exclusive  jurisdiction,  and  the  pro- 
per course  of  taking  advantage  of  it,  would  have  been 
by  plea,  or  claim,  and  not  by  demurrer:  Trelawney  v 
Williams  (a).  In  Brace  v.  Taylor  (b),  the  subject  of  the 
suit  was  within  the  jurisdiction  of  the  Courts  of  Great  Ses- 
sion in  Wales,  and  it  is  to  be  collected  from  Lord  Hardwicke*s 
language  that  he  thought  the  Court  of  Chancery  had  aeon- 
current  jurisdiction  with  those.  This  suit  is  instituted  by 
a  party  alleging  himself  to  be  a  debtor,  and  accountant, 
to  the  king,  and  as  such,  he  is  entitled  to  sue  in  the  king's 
superior  Court.    In  Clapham  v.  Sir  J.  Lent  hall  (c),  it  was 

(a)  2  Vein.  483.  (Jb)  2  Atk.  253.  (c)  Hardr.  365. 
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held,  "  that  if  an  accountant  begin  his  suit  here,  no  privi-         1825. 

lege  elsewhere  shall  be  allowed/'      Though  the  allegation    c^^etham 

be  founded  on  fiction  in  this  instance,  the  case  is  not  to         ^  v. 

be  distinguished  from  one  in  which  it  is  true,  where  the     and  oUiera. 

right  to  sue  would  be  undoubted,  for  the  Court  will  not 

enter  into  that  question.     [Hullock,  B.  The  allegation 

is   now  unnecessary.]      [Alexandek,    C.  B.     The   bill  ^^^j/^  ^jj^t 

would  not  be  demurrable  on  account  of  the  omission  of  it?]  the  usual  alle- 

No,  according  to  the  statement  on  the  subject  in  Fowler's  |),ii  j^  equity 

Pract.  (a).     In  Fleetwood  v.  Poolib),  it  was  held,  that  a  in  this  Court, 

.  ^  of  the  plain- 

suit  concerning  duchy  lands  was  well  begun  in  the  Exche-  tiff  being  a 

quer,  "  for  that  whatever  belongs  to  the  jurisdiction  of  the  <^«^tor  and 
^       '  .  .  accountant 

duchy,  may  well  be  determined  here."      This  Court  then  to  the  king, 

possesses  a  concurrent  jurisdiction  with  the  other;  and  it  gan""and 

was  said  oy  counsel,  in  arguing  Nicholas  v.  Nicholas  (c),  that  the  omis- 

and  apparently  assented  to  by  the  Court,  that  in  all  cases  would  not  be 

of  concurrent  jurisdictions,  which  Court  soever  was  pos-  cause  of  de- 

''  .  '  murrer. 

sessed  of  the  cause,  had  a  right  to  proceed.  If  there  were 
any  ground  for  the  doctrine  propounded  on  the  other  side, 
in  matters  concerning  land,  there  is  none  in  transitory 
suits,  such  as  the  present;  for  in  the  Earl  of  Derby* s 
case  (rf),  it  was  resolved,  that  things  transitory,  although 
arising  within  a  county  palatine,  might  be  alleged  to  be 
done  in  any  place  in  England,  and  that  the  true  state  of 
the  facts  was  not  pleadable  to  tlie  jurisdiction  of  the 
Court.  And  in  Edgeworth  v.  Davies{e),  it  was  re- 
ported, upon  view  of  precedents,  that  the  jurisdiction  of  the 
counties  palatine,  was  allowed  between  parties  dwelling 
within  the  same,  and  for  lands  there,  and  matters  local. 
Consequently,  the  demurrer  is  not  to  be  supported  on 
either  ground. 

(fl)  pp.  2,  3,  2nd  edit.  (b)  Ilardr.  171. 

(c)  Prec.  in  Chanc.  546.  (rf)  12  Rep.  114.  Rosoe.  4. 

(c)  1  Chau.  Ca.  41.    See  JA,  Redesd.  Treat.  182. 
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Martin  in  reply. .  The  points  of  the  demurrer  have  not 
been  displaced.  With  respect  to  the  first,  the  plaintiff  is 
entitled  to  a  discovery,  but  none  to  relief  consequential 
thereon,  because  the  bill  shews  that  the  insolvency  of 
Pemberton  was  occasioned  by  the  act  of  the  plaintiff.  In 
Brace  v.  Tafflorj  Lord  llardwicke  dismissed  the  bill  with 
costs,  so  that  his  dictum  is  one  way,  and  his  decree  the 
other.  The  cases  in  Hardres  do  not  warrant  the  proposi* 
tiou  attempted  to  be  deduced  from  them.  Looking  to  the 
facts,  Fleetwood  v.  Pool  has  little  bearing  on  this  case, 
and  the  dictum  relied  on  in  it,  probably  only  means,  that 
what  belongs  to  the  jurisdiction  of  the  duchy,  may  be  de- 
termined here,  if  the  party  does  not  object.  The  account- 
ant intended,  in  Clapham  v.  Sir  J.  Lenthally  is  a  bonajidt 
accountant.  This  plaintiff  is  not,  and  is  not  admitted  by 
the  demurrer  to  be  so.  A  demurrer  admits  every  fact 
stated  and  charged  in  the  bill,  but  this  is  not  stated  and 

charged. 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  the 
Ltord  Chief  Baron  as  follows  : — 

This  case  comes  before  us  on  a  demurrer  put  in  to  a 
bill  filed  in  this  Court,  on  two  grounds,  one  of  which  is, 
the  want  of  jurisdiction  in  this  Court ;  the  other,  that 
there  is  no  equity  stated  on  the  bill.  The  manner  in 
which  the  fonuer  objection  is  stated  is,  that  it  appears  on 
the  face  of  tlie  bill  that  the  parties  reside  within  the 
county  palatine  of  Lancaster,  and  that  the  question  arose 
there.  We  are  of  opinion  that  there  is  no  ground  what- 
ever for  that  objection. 

There  is  some  confusion  in  the  cases  upon  this  subject, 
and  therefore  it  is  much  safer  to  refer  to  the  general  prin- 
ciple, and  the  terms  of  the  charter  itself,  than  to  enter 
into  any  minute  examination  of  them.     I  may,  however, 
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obseire,  that  it  appears  from  those  cases,  there  are  three        1825. 
species  of  inferior  j  urisdiction.    The  first  is,  when  the  owner     cuee^h 
of  the  franchise  has  only  a  right  to  hold  pleas,  tenere  placita.  v. 

The  second  is,  when  the  lord  of  the  franchise  is  entitled,  by    ^^  others, 
grant,  to  hold  conusance  of  pleas.     The  third  is,  when  the 
lord  has  the  right  to  conusance  of  pleas,  with  an  exclu- 
sive jurisdiction.      These  jurisdictions  are  very  distinct ; 
and  whether  a  particular  one  be  of  one  kind,  or  the  other, 
depends  entirely  on  the  terms  of  the  grant.    We  have  been 
referred,  in  the  course  of  the  argument,  to  a  case  reported 
in  Plowden,  in  which  the  terms  of  the  charter  (*)  are  cor- 
rectly stated.     [His  Lordship  read  them].    There  is  not  a  _,     , 
word  in  this  charter  which  gives  exclusive  jurisdiction,  but  of  the  County 
there  is  that  which  gives  a  right  to  hold  pleas^  and  conu-  Lancaster 
sance  of  pleas,  and  the  question  is,  what  is  the  effect  of  only  grants 
that  grant.    Now  the  case  to  which  I  am  going  to  refer,  is  yiol/in^  pleas 
at  once  an  authority  on  the  point  to  be  decided,  and  explains  *^'^  conusance 
with  greater  distinctness,  and  more  particularity  than  I  have 
found  elsewhere,  the  nature  of  the  distinction  between  these 
several  rights.      The  language  I  am  about  to  quote,  was 
made  use  of  by  my  Lord  Holt,  in  the  case  of  Crosse  v.  Smith, 
3  Salk,  79.     '  There  are  three  sorts  of  inferior  j  urisdictions.      The  first  is 
one  whereof  is  tenere  placita,  and  this  is  the  lowest  sort,  fi>r  onlyaconcw- 

.      ,     ,  rentjurisaK- 

'tis  only  a  concurrent  jurisdiction,  and  the  party  may  sue  tion. 
there,  or  in  the  kind's  Courts  if  he  wili.     The  second  is  r,,.    ,    ,   ^ 
conusance  of  pleas,  and  by  this  a  right  is  vested  in  the  lord  the  franchise 
of  the  franchise  to  hold  the  plea,  and  he  is  the  only  person  person  ^jj^ 
who  can  take  advantage  of  it ;  for  the  defendant  canaot  can  take  ad- 
plead  this  to  the  jurisdiction  of  the  court,  but  the  lord  must  ^j^^  ^onj. 
come  in,  and  claim  his  franchise,  and  there  is  no  other 
way  to  get  the  cause  from  him  (t)  ;     *            *             * 
*           *           The  third  sort  is  an  exempt  jurisdiction ;  as 

(•)  See  p.  311,  ante, 
(t)  "  him  "  appears  to  be  erroneously  printed  instead  of  *'  it/*  sc,  the 
superior  Court. 
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where  the  king  grants  to  a  great  city,  that  the  inhabitants 
thereof  shall  be  sued  within  their  citv,  and  not  elsewhere, 
this  grant  may  be  pleaded  to  the  jurisdiction  of  this  court, 
if  there  be  a  court  within  that  city,  which  can  hold  plea  of 
the  cause,  and  nobody  can  take  advantage  of  this  privilege 
but  a  defendant,  for  if  he  will  bring  a  certiorari  that  will 
remove  the  cause ;  but  he  may  waive  it  if  he  will,  so  that 
the  privilege  is  only  for  his  benefit/  This  is  a  very  clear 
and  explicit  declaration  of  the  several  natures  of  those  infe- 
rior jurisdictions.  A  case  has  been  cited  in  the  argument, 
reported  in  Ilardres  505,  Castle  v.  Lichfield,  in  which 
there  is  to  be  found  the  same  exposition  by  Lord  HaUy 
though  not  quite  so  full  and  distinct,  but  it  is  obvious  that 
he  means  to  say  the  same  thing  as  was  said  by  Lord  Holt. 
Therefore  we  have  an  explanation  of  the  nature  and  effect 
of  these  jurisdictions  from  those  two  great  men,  and  all  that 
remains  to  be  done,  is  to  apply  what  has  been  laid  down  by 
them  to  the  present  case,  as  it  arises  on  the  terms  of  the 
charter.  Now  from  the  terms  of  the  charter,  it  is  clear,  that 
nothing  has  been  granted  in  this  case  but  to  hold  pleas,  and 
conusance  of  pleas.  All  the  old  cases  under  the  head  of 
conusance  of  pleas,  arose  out  of  claims  made  by  the  lord,  or 
the  owner  of  the  franchise.  Castle  v.  Lichjield  W2is  a  case 
of  a  claim  of  that  kind,  made  by  the  Vice  Chancellor  of  the 
University  of  Oxford.  Conusance  of  pleas  is  a  right  of 
which  the  defendant  himself  cannot  take  advantage,  for 
he  cannot  plead  it  to  the  jurisdiction  of  thfi  court.  I  deem 
it  quite  unnecessary,  after  this,  to  enter  into  any  minute 
examination  of  the  cases  which  were  referred  to  on  the 
subject,  or  of  many  others  which  might  have  been  cited. 
They  are  collected  by  Mr.  Beames,  in  his  book  on  pleading. 
All  I  shall  say  upon  them  is,  that  every  case  relating  to  the 
Duchy  Court  of  Lancaster,  is  out  of  the  question,  because 
it  is  a  Court  of  a  nature  perfectly  peculiar.  It  is  a  Court  of 
revenue.     And  as  1  apprehend,  there  is  no  doubt  that  that 


EASTER  TERM,  6  GEO.  IV. 


319 


Court  and  this  have  concurrent  jurisdiction.  All  the  cases 
likewise  are  out  of  the  question,  which  have  arisen  upon 
certiorari  bills  ;  and  these  also  in  which  there  has  been  a 
claim  of  conusance  by  the  owner  of  the  franchise.  This 
being  a  demurrer  to  the  jurisdiction  in  a  cause  of  suit 
which  is  transitory,  one  might  easily  cite  cases  to  shew  that 
it  is  not  competent  to  the  defendant  to  take  the  objection, 
but  I  shall  merely  refer  to  the  high  authority  of  Lord  Coke 
on  the  point,  in  the  Earl  of  Derby s  case,  12th  Rep.  1 14(a). 
The  strongest  cases  that  have  been  mentioned  against  the 
jurisdiction  of  this  Court,  have  been  cited  from  Carys 
Reports.  They  are  however  very  loose  notes,  and  really 
amount  to  nothing.  They  appear  rather  to  have  been  the 
exercise  of  the  discretion  of  the  Court  in  refusing  to  entertain 
the  jurisdiction  than  any  thing  else.  They  are  not  deci- 
sions upon  a  plea  to  the  jurisdiction.  It  is  not  to  be  disco- 
vered from  them,  that  there  was  a  claim  of  conusance.  The 
mode  of  proceeding  in  the  first  is  not  stated  with  any 
degree  of  particularity,  or  precision.  The  second  appears 
to  have  been  an  application  to  the  Court  upon  affidavit, 
stating,  on  the  part  of  some  defendant,  that  the  lands  in 
question  lay,  and  the  party  lived,  within  the  jurisdiction  of 
the  County  Palatine  of  Chester,  and  then,  upon  that 
affidavit,  the  book  says,  the  cause  was  dismissed,  and 
remitted  to  the  inferior  jurisdiction.  That  is  so  totally 
unlike  any  thing  which  has  the  appearance  of  a  solemn 
decision  of  the  Court>  that  no  reliance  can  be  placed  on  it. 
It  is  completely  answered  by  a  case  cited  from  Atkyns,  in 
which  Lord  Hardwicke  expressed  a  direct  opinion  that  the 
Court  of  Chancery  coidd  entertain  jurisdiction  of  a  matter 
arising  within  the  jurisdiction  of  the  Courts  of  Wales,  and 
did  exercise  such  authority  in  the  particular  case.  A  mate- 
rial passage  which  was  much  pressed,  was  that  from  Lord 
Kedesdale's  book  on  pleading,  in  which  he  says,  *  where 
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those  circumstances  occur,  which  give  them'  (inferior 
Courts)  'jurisdiction,  they  have  exclusive  jurisdiction  ia 
matters  of  equity,  as  well  as  matters  of  law.'  There  is  no 
person  acquainted  with  this  book,  who  has  not  the  highest 
respect  for  every  thing  contained  in  it.  It  is  a  work  dis- 
playing great  knowledge  and  talent,  and  written  by  an 
individual  of  the  highest  professional  attainments,  and  cha- 
racter. But  it  is  impossible  to  deny  that  the  writer  has  in 
this  passage  expressed  himself  inaccurately,  or  at  least  too 
generally.  He  has  not  distinguished  between  the  three 
species  of  jurisdiction  ;  and  of  which  he  is  speaking  we  do 
not  know.  Nor  does  he  specify  upon  what  mode  of  pro- 
ceeding ;  whether  upon  a  claim,  or  upon  pleading,  the  exclu- 
sive jurisdiction  is  to  operate  as  a  bar.  And  it  is  impos- 
sible to  give  more  meaning  to  that  observation,  were  we 
even  disposed  to  da  so,  than  the  words  actually  convey. 
Without  the  least  doubt,  therefore,  the  Court  over-rule 
this  demurrer  so  far  as  it  rests  upon  the  first  ground. 

It  is  further  stated  that  there  is  no  equity  on  this  bill. 
This  has  been  argued  principally  on  the  question,  whether 
the  plaintiff  could  set  off  his  two  demands,  the  debt  due  to 
him  from  the  partnership,  and  that  contracted  by  Milsom 
to  PembertoHy  against  the  claim  of  Milsonis  executors  on 
him  in  respect  of  his  joint  security  to  Milsom ;  as  if  that 
were  the  only  equity  which  the  bill  sought,  or  which  the 
plaintiff  could  have  upon  the  face  of  it,  and  without  enter- 
ing into  any  discussion  on  the  subject  whether  the  injunc- 
tion can,  or  can  not,  be  granted.  Upon  this  bill,  would 
he  not,  seeking  payment  of  what  is  due  to  him,  be  entitled 
to  proceed  against  the  assets  of  Milsom,  Femberton  being 
a  party  to  the  suit  ?  Would  he  not  be  entitled  to  have  an 
account  taken  of  the  debt  averred  to  be  due  from  Milsom 
to  Pembertori,  and  to  set  that  off  against  his  joint  debt  to 
the  executors  of  Milsom,  according  to  the  very  terms  of 
the  agreement,  in  consequence  of  which  he  joined  in  the 
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security f — even  if  he  could  not  obtain  an  injunction?     It        1825. 
is  clear  to  me  that  the  plaintiff  is  entitled  to  some  relief  on 
the  bill,  and  therefore  that  the  demurrer  fails  on  both 

grounds,  and  must  be  over-ruled. 

Judgment  for  the  plaintiff. 


Jas.    Cowne  v.  Douglas  and  another.  ^^PL^  ^^ 

This  was  a  suit  for  the  redemption  of  a  mortgage.      Length  of 

J    1  •  _  time  can  be  a 

and  discovery.  s  bar  to  a  bill 

The  bill  (without  assigning  any  date  for  this,  or  any  to  redeem 
of  the  other  matters  which  it  set  forth,)  stated,  that  Richard  ihe^partiw^ 
Sapp,  being:  seized  of,  or  well  entitled  in  fee  to  two  free-  entitled  to  the 

^^  ^  equity  of  re- 

hold  messuages  or  tenements,  (amongst  others)  situate  in  demption 

Gravel  Lane,  Hounsditch,  in  the  city  of  London,  of  which  1^*^'®  ^f**- 

'  .  tenants  mfee- 

one  is  now  used  as  a  public  house,  and  is  known  by  the  simple;  for 
sign  of  the  Box  Tree ;  and  the  other  adjoins  thereto, — by  conv^Mce* 
his  will,  devised  and  bequeathed  the  same  to  his  wife,  for  of  the  equity 
life,  she,  from  time  to  time,  paying  the  interest  of  200/.  tion  canx^t 
charged  thereon  by  a  mortgage  by  him  lately  made  thereof,  ^S^^^^' 
and  405.  yearly   to  his  daughter,  Mary    Tudor,  during  against  two 
their  joint  lives.     And  after  the  decease  of  his  wife,  he  fo^^*^^' 
devised  and  bequeathed  the  said  messuages  to  his  said  estate-tail, 
daughter  for  life,  and  after  the  decease  of  the  survivor  of  SefendanT^ 
his  daughter  and  wife,  to  his  three  grand  children,  William,  ^^t,  averring 
Joseph,  and  Rebecca  Tudor,  successively  in  tail ;  remain-  nement,  un- 
der to  the  heirs  of  the  body  of  his  daus^hter ; — remainder  ^P^ted  po»- 

•^  °         '  session  smce 

to  his  own  right  heirs  for  ever.  1775. — and 

The  bill  stated  the  death  of  the  testator,  and  tlie  entries  injr^  m  to^e 
and  deaths  of  his  wife,  and  daughter  in  succession.     It  other,  all  in- 
then  set  out  the  pedigree  of  the  testator,  and  regularly  de-  fi^t  member 

duced  title  to  the  plaintiff  as  his  heir  in  tail,  in  the  fourth  }>ejng  bad, 

held  that  the 

second  could 

not  be  sustained  as  a  separate  defence,  but  must  fail  with  the  first.    [Uullock,  B.,  dubi- 

tante.]     Plea  over-rulea,  and  ordered  to  stand  for  an  answer,  with  liberty  to  except. 
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1825. 

COWNE 
V. 

Douglas. 


degree  (*)^  alleging  that  no  act  had  been  done  to  bar  the 
entail. 

The  bill  further  stated,  that  some  time  before,  and  during 
the  infancy  of  plaintiff,  the  two  defendants  entered  into 
possession  of  the  premises,  and  had  ever  since,  by  them- 
selves, or  their  under-tenants,  been,  and  then  were,  in  pos- 
session tliereofy  and  in  the  receipt  of  the  rents  and  profits, 
and  had  applied  the  latter  to  their  own  use ;  and  claimed 
to  be  entitled  to  such  possession  and  receipt,  by  virtue 
of  some  mortgage  of  said  premises  made  to  them,  or 
to  some  person,  or  persons  under  whom  they  claimed. 
The  bill  further  stated  pretences,  that  tlie  defendants  were 
entitled  to  the  premises  by  some  title  other  than  a  mort- 
gage,— and  that  plaintiil'  was  not  entitled  to  the  equity  of 
redemption  thereof,  or  any  interest  therein.  It  charged, 
that  it  w  ould  appear,  by  some  deed  or  deeds,  now,  or  lately^ 
in  the  possession  of  the  defendants,  or  one  of  them,  that 


(*)  Richard  Sappi 
Testator. 


Mary  Tudor 


William 
died  <.  />. 


Joseph  Rebecca 

died  1.  p.       married 

William  Nelthor])e. 


William 
died  $,p. 


Rebecca 
died  s.  p. 


Elizabeth 
died  n.  p. 


Lucy 

married 

James  Cowoe, 


James  Cowne, 
plaintiff. 
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their  title  was  originally  by  way  of  mortgage  only,  for  ,^^^, 
securing  some  small  sum  of  money,  and  that  all  the  prin-  Cowne 
cipal  and  interest  due  on  such  mortgage,  had  long  before  dqugl  s 
been  satisfied,  and  so  it  would  appear,  if  defendants  would  and  another, 
set  forth  when,  and  by  whom,  such  mortgage  had  been 
made,  and  what  sum  of  money  had  been  secured  thereby, 
and  the  amount  of  all  the  rents  and  profits  received  by 
them,  and  those  under  whom  they  claimed.  As  evidence, 
that  defendants  had  only  a  temporary  interest  in  the  pre- 
mises ;  the  bill  proceeded  to  charge,  that  they  had  demised 
the  same  so  hold  for  some  term,  or  terms  of  years,  if  the 
lessors  or  lessor  should  so  long  keep  possession.  And  it, 
lastly,  charged,  that  defendants  had  procured  an  assign- 
ment of  some  outstanding  tenn  of  years,  created  before  the 
entail,  which  they  threatened,  and  intended  to  set  up  at 
law,  in  case  plaintiff  should  proceed  at  law  against  them  to 
recover  the  premises.  The  prayer  was,  that  the  defendants 
might  severally  answer,  and  that  an  account  might  be  taken 
of  the  rents  and  profits  possessed,  or  received  by,  or  by  the 
order,  or  for  the  use  of  said  defendants,  or  the  person  or 
persons  under  whom  they  claimed,  since  the  time  when 
plaintifTs  right  accrued,  and  if  it  should  appear  that  any 
^}ing  was  due  from  plaintiff  in  respect  of  any  mortgage  of 
the  premises,  then,  that  an  account  thereof  might  be  taken, 
and  that  the  same  might  be  deducted  from  such  rents  and 
profits,  and  the  remainder  paid  to  plaintiff, — plaintiff  offer- 
ing to  pay  any  deficiency  as  the  Court  should  direct ;  and 
that. defendants  might  be  decreed  to  deliver  possession. 
The  defendant,  Dowg/fl5,  put  in  **  a  plea  and  answer." — 
As  to  all  the  relief,  and  all  the  discovery  sought  by  the 
bill,  relative  to  the  messuage,  called  the  Box  Tree  public- 
house,  excepting  as  to  so  much  of  it  as  sought  a  discovery 
whether  the  defendants  had  not  demised  the  said  mes- 
suage to  hold  for  some  terms  or  term  of  years,  if  the  lessor, 
or  lessors,  should  so  long  keep  possession,  he  pleaded, — 
that  in  the  year  1775,  Charles  Douglas,  his  father,  entered 

z 
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1825.        into  the  possession  of  said  messuage,  or  into  the  receipt  of 
CowNE       ^^^  rents  and  profits  thereof,  claiming  to  be  seized  thereof 

^  ^'  to  him,  and  his  heirs,  and  that  at  the  time  when  the  said 

Douglas       rwi    r\       7  1    • 

and  another.    T.  Douglas  so  entered  into  such  possession  or  receipt, 

Maty  Tudor,  and  all  the  other  persons  (naming  them), 
except  the  plaintiff  in  the  bill,  named  and  alleged  to  have 
become  successively  entitled,  or  some  of  them  were  then 
living,  and  that  such  one  of  them,  if  any,  as  was  then  enti- 
tled under  the  limitations  contained  in  the  alleged  will  of 
Richard  Sapp,  to  the  messuages  in  the  will  mentioned, 
was  of  the  full  age  of  21  years  and  upwards.     That  said 
T.  Douglas  continued  in  the  undisturbed  possession,  or  re- 
ceipt, of  the  rents  and  profits  of  said  messuage  down  to  the 
time  of  his  death,  which  happened  in  the  year  1808,  and 
that  defendant,  who  was  his  eldest  son  and  heir  at  law, 
thereupon,  as  such  heir  at  law,  entered  into  the  undisturbed 
possession  or  receipt  thereof,  and  continued  therein  down 
to  the  time  of  fiUng  the  bill,  and  that  during  the  whole 
time  that  said  T.  Douglas  continued  in  such  possession, 
or  receipt,  neither  the  plaintiff,  nor  any  of  the  persons 
under  whom  he  claimed,  made  any  claim  to  said  mes- 
suage, or  to  any  right,  title,  or  interest  therein ;  nor  did 
said  T.  Douglas  ever  admit  that  plaintiff,  or  any  of  the 
persons  under  whom  he  claimed,  ever  had  any  right,  title, 
or  interest  in  the  said  messuage  ;  nor  did  plaintiff,  or  any 
person  under  whom  he  claimed,  at  any  time  after  defend- 
ant entered  into  such  possession,  or  receipt  as  aforesaid, 
make  any  claim  to  said  messuage,  or  to  any  right,  title, 
or  interest  therein,  until  in  or  about  the  month  of  July, 
1821,  when  plaintiff  for  the  first  time  claimed  said  mes- 
suage ;  nor  had  defendant  ever  admitted  or  acknowledged 
that  plaintiff,  or  the  persons  under  whom  he  claimed,  or 
any  of  them,  then,  or  ever  had,  any  right,  title,  or  interest 
in,  or  to  the  said  messuage. 

And  as  to  all  such  part  of  the  relief  and  discovery 
sought  by  the  bill,  as  was  not  therein  before  pleaded  un- 
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to,  except  as  before  mentioned,  defendant  pleaded,  that  he        1825. 
did  not  at  any  time  enter  into  the  possession  of  the  other       cowwk 
messuage,  either  together  with  the  other  defendants,  or  v. 

alone,  nor  had  he  ever  been  in  the  possession,  or  receipt   ^^  another, 
of  the  rents  and  profits  thereof,  or  of  any  part  thereof,  nor 
had  he  ever  (before)  claimed,  nor  did  he  (then)  claim  any 
right,  title,  or  interest  therein. 

**  As  to  so  much  of  the  bill  as  charged  that  the  defendants 
had  demised  the  messuages  for  some  terms,  or  term,  on  the 
condition  mentioned, — defendant  (answering)  denied,  that 
either  he,  (alone),  or  he  and  the  other  defendant,  had  so 
demised. 

Spence  for  the  plea.  The  bill  seeks  to  redeem  two 
mortgaged  messuages.  As  to  one  of  these,  the  defendant 
pleads  that  his  father  entered  into  possession  of  it  so  long 
ago  as  the  year  1775,  claiming  as  tenant  in  fee,  and  held 
undisturbed  possession  till  his  death  in  1808, — and  that 
defendant,  as  his  heir  at  law,  then  entered,  and  held  un- 
disturbed possession  till  the  time  of  filing  the  bill,  without 
any  claim  whatever  having  been  made  by  the  mortgagor, 
or  those  claiming  under  him,  till  July,  1821,  and  without 
any  admission  of  title  in  them  by  his  father  or  himself. 

Assuming  this  plea  to  be  true,  it  is  an  answer  to  the 
allegations  of  the  bill  respecting  the  house  called  the 
"  Box  Tree."  If  the  mortgagee  has  held  the  estate  in 
mortgage  for  20  years,  as  undisputed  and  complete  owner 
in  fee  simple,  the  mortgagor  cannot  afterwards  come  into 
equity.  That  is  the  doctrine  laid  down  by  the  late  Mas- 
ter of  the  Rolls  in  Cholmondeley  v.  Clinton  {a).  [Gra- 
ham, Bi  Time  is  but  a  presumption.  Is  there  any  pre- 
cedent of  such  a  plea?]  In  a  case  of  WilUamson  v.  Had'- 
JieldC^)  (unreported)  in  this  Court,  I  supported,  successfully, 
a  plea  precisely  the  same  with  this,  so  far  as  the  circum- 
stances allow.  That  was  a  bill  to  redeem  a  mortgage  granted 
in  1686,  to  which  the  defendant  pleaded,  that  he,  and  his 

(fl)  2  Meriv.  358,  359.    *  Insccto,  Feb.  10, 1816. 

3z 
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1825.         ancestors,  had  been  in  possession  from  1754,  claiming  as 
CowNE       tenants  in  fee  simple,  without  any  claim  whatever  having 
^'  been  made  upon  them,  or  any  admission  of  the  plaintiff's 

and  another,  title  on  their  part ;  and  he  supported  his  plea  by  an  answer 
denying  notice,  or  admissions  of  title.  The  late  C.  Baron, 
on  that  occasion,  asked  the  same  question  which  is  put 
now;  I  referred  to  two  cases,  Aggas  v.  Pickerell(a),  and 
Blewitt  V.  Thomas  (6),  from  which  that  plea  was  framed, 
and  then  the  plea  was  allowed.  The  second  plea  is  a 
negative  one.  Dividing  the  title  of  the  two  defendants, 
and  assuming,  according  to  the  fact,  that  each  of  the  two 
tenements  had  gone  in  a  different  direction,  it  simply 
denies  those  allegations  in  the  bill  only  which  tend  to 
affect  the  defendant  Douglas  with  having  any  interest  in 
the  house  adjoining  the  Box  Tree.  The  answer  denies  the 
demise  charged,  and  the  pleas  and  answer  completely 
meet  the  case  made  by  the  bill,  with  respect  to  both 
houses. 

Parker,  T.,  for  the  plaintiff,  contended,  that  the  pleading 
was  bad  in  substance  and  form.  The  first  plea,  taken  as  one, 
single  and  distinct,  was  bad  in  substance,  because  it  kept 
out  of  view  completely  the  origin  of  the  defendant's  title, 
and  by  what  means  he  had  come  into  possession  of  the ''  Box 
Tree  ;'*  and  undertaking  to  answer  all  the  allegations  of  the 
bill  respecting  that  house,  with  the  exception  of  one  and  a 
different  charge  ;  it  did  not  meet  the  charge  of  the  assign- 
ment of  an  outstanding  term,  to  be  set  up  at  law  against 
plaintiff.  It  was  not  competent  to  the  defendant  to  spUt 
the  subject  matter  of  the  bill,  and  the  plaintiff's  title,  into 
parts,  and  to  plead  distinct,  and  different  matters  to  each. 
The  pleas  must  be  considered  as  one  which  was  informal, 
and  bad,  because  double,  and  tending  to  two  issues  in 
respect  of  one  claim,  and  composed  of  inconsistent  parts  ; 

(fl)  3  Atk.  22.  (6)  2  V.j.  669. 
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first,  that  the  defendant  had  an  interest,  secondly,  that  he 
had  not  an  interest. 

Spence  in  reply.  The  defendant  has  a  different  case  in 
reference  to  each  of  the  houses.  He  clearly  could  not 
plead  separate  pleas  as  to  each,  on  separate  records ;  and 
therefore,  unless  he  be  permitted  to  join  his  two  defences 
in  one  record,  he  would  be  totally  precluded  from  taking 
advantage  of  them.  This  is  not  double  pleading.  Double 
pleading  is,  when  two  matters  are  pleaded  to  one  part  of  a 
bill,  where  one  would  be  a  sufficient  answer.  With  regard 
to  the  defendant's  title,  the  bill  has  not  stated  a  single  date 
for  any  of  the  matters  contained  in  it.  Consequently,  the 
defendant  was  driven  to  plead  generally  an  undisturbed 
possession  since  the  year  1775.  Though  the  [defendant's 
interest  commenced  by  a  mortgage,  the  length  of  time  gives 
him  an  indefeasible  title,  and  precludes  the  plaintiff  from 
making  any  inquiries  into  it.  Therefore  he  was  not  ob- 
liged to  give  an  answer  to  the  charge,  referring  to  the  out^ 
standing  term.  The  second  plea  stands  on  grounds  per- 
fectly distinct  from  those  on  which  the  first  rests.  The 
substance  of  it  is,  that  the  defendant  never  had  any  title 
to  the  house  next  the  ''  Box  Tree." 


1825. 


COWNE 

V. 

Douglas 
and  another 


Graham,  B.  This  bill  is,  in  some  respects,  a  very 
extraordinary  one.  It  is  a  remarkable  thing,  that  in  setting 
out  a  pedigree  from  an  ancestor,  four  degrees  removed 
from  the  plaintiff,  not  a  single  date  should  be  given  through 
the  whole  of  it.^  But  the  question  is,  whether  upon  the 
bill,  as  it  now  stands,  there  is  any  equity  stated,  which 
ought  to  receive  an  answer  beyond  that  small  part  which 
is  answered.  I  think  there  is.  Enough  appears  on  it  to 
shew  a  title.  It  states,  that  Richard  Sapp  had  the  fee- 
simple  of  both  these  houses ;  that  he  devised  them  to  his 
wife  for  life,  subject  to  the  interest  of  200/.  charged  upon 
them  by  a  mortgage,  and  to  another  charge,  and  after  the 
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1825,        death  of  his  wife,  to  his  daughter  for  life,  and  after  her 
CowNE       death,  to  her  first,  and  other  children  in  tail,  and  it  goes 
V-  on  stating  other  devises  over,  and  deriving  a  title  to  the 

and  another,    plaintiff  as  tenant  in  tail,  in  which  character  he  claims  the 
property.     The  bill  then  suggests  an  assignment  of  some 
outstanding  term  of  years,  created  before  the  entail,  to  the 
defendants,  upon  which  they  mean  to  contest  plaintiff's 
title,  in  case  of  his  proceeding  at  law  to  recover  the  pre- 
mises.     We  are  now  to  look  to  what  the  plea  says.    The 
plea  is,  that  the  father  of  the  present  defendant  in  1775, 
(when,  it  is  to  be  presumed  the  mortgage  was  originally 
created,)  entered  into  the  possession  of  one  of  the  houses, 
or  the  receipt  of  the  rents  and  profits,  claiming  to  be  entitled 
to  it  in  fee, — remained  in  possession,  or  in  the  receipt  of  the 
rents,  from  that  time  down  to  his  death  in  1808, — and  that 
the  defendant  himself,  who  is  his  heir  at  law,  thereupon 
entered  into,  and  continued  in,  the  undisturbed  possession, 
or  receipt  of  the  rents  and  profits  down  to  the  time  of  filing 
the  bill ;  without  any  claim  or  demand  being  made  by  any 
of  the  persons  entitled  to  the  equity  of  redemption,  during 
the  whole  period  of  the  father's  possession,  or  during  the 
son's,  until  July,  1821.      This  is  put  forward  to  us  as  an 
absolute  bar  to  the  claim  of  the  plaintiff  to  one  of  the  tene- 
ments on  the  present  occasion.     I  have  always  understood, 
that  the  ground  of  lapse  of  time  being  considered  as  a 
bar  of  this  sort  was,  that  quiet  possession  for  20  years 
would  let  the  Court  in  to  presume,  that  the  equity  of 
redemption  had  been  legally  conveyed  ;  and  that  this  kind 
of  case  could  only  be  made,  where  the  parties  entitled  to 
the  equity  of  redemption,  had  been  tenants  in  fee  simple ; 
and  I  must  think,  that  the  case  of  Williamson  v.  Hadfield 
was  decided  upon  that  principle.      But  how  can  we  form 
that  presumption  here  ?  This  is  an  estate  tail  derived  from 
the  plaintiff's  ancestor,  Richard  Sapp,  by  whom  it  was 
created.     It  could  never  become  the  absolute  property  of 
any  of  the  persons  claiming  under  him,  until  they  had 
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suffered  a  recovery.     The  death  of  the  tenants  for  life  does        ^825. 
not  afford  any  presumption.     So  with  respect  to  all  the       Cowne 
tenants  in  tail  down  to  the  present.     Through  all  this  time  v. 

we  could  not  presume  that  a  conveyance  of  the  equity  of  and  another, 
redemption  had  taken  place,  because  it  could  take  plape 
only  after  a  recovery  suffered  by  one  of  the  tenants  in  tail, 
and  it  is  denied  by  the  bill,  that  any  act  was  done  by  any 
of  them  to  bar  the  entail.  Therefore  they  were  not  com- 
petent by  law  to  the  conveyance.  In  Williamson  v.  Had-  ^ 
Jield,  it  must  have  appeared,  that  the  party  applying  to 
redeem,  claimed  under  persons  who  were  competent  to 
convey  the  equity  of  redemption.  Now  the  contrary  ap- 
pears in  this  case.  Therefore  this  plea  is  not  conclusive 
upon  the  plaintiff.  We  might  perhaps,  at  the  hearing,  give 
the  defendant  the  benefit  of  the  long  possession.  The  plea 
is  also  insufficient  in  not  covering  the  charge  referring  to 
the  outstanding  term.  With  respect  to  the  second  plea, 
standing  as  it  does,  the  Court  cannot  look  at  it  as  a  distinct 
defence,  and  it  must  fail  with  the  first.  The  Douglases 
must  have  known  a  great  deal  of  the  other  tenement 
Both  pleas  may  stand  for  an  answer,  with  liberty  to  the 
party  to  except. 

Garrow,  B.,  concurred. 

HuLLocK,  B.  I  should  certainly  think,  that  by  ana- 
logy to  the  course  of  pleadings  at  common  law  under  the 
statute  (a),  the  two  pleas  might  be  sustained.  But  I 
defer  to  the  opinion  of  the  rest  of  the  Court  on  this  point. 
With  respect  to  the  case  stated,  I  think  it  must  have 
turned  on  the  ground  suggested.  My  difficulty  has  been, 
and  is,  as  to  the  generality  of  the  bill.  We  are  in  the 
dark  as  to  the  time  of  the  commencement  of  the  plaintiff's 
title.  But  assuming  the  entail  not  to  have  been  barred  by 
a  recovery,  if  his  title  has  accrued  only  within  20  years, 

(a)  4  Ann.,  c.  16>  8.  4. 
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1825.        the  lapse  of  a  hundred  years  from  the  creation  of  the  mort- 
CowNE       g^g®  would  be  no  answer  to  his  claim.    I  think  the  course 
suggested  the  proper  course. 


V, 

Douglas 
and  another. 


Plea  to  stand  for  an  answer,  with  liberty  to  except  (*). 


Spence  admitted,  that  in  Williamson  v.  Hadfield,  the 
parties  claiming  the  equity  of  redemption  had  been  tenants 
in  fee  simple. 


Exchequer  of 
Pleat, 


1825. 


Negative 
plea,  to  belief, 
of  no  mort- 
gage, not  go- 
ing to  materi- 
al collateral 
charges  tend- 
ing to  that 
point,  too 
loose  and  ge- 
neral, and 
over-ruled. 


Arnold  v.  Heaford,  Nicholson,  and  others. 

X  HIS  was  a  bill  for  the  redemption  of  a  mortgage.  Wil- 
liam Arnold  the  elder,  on  the  12th  August,  1774,  mort- 
gaged to  James  Joy,  for  250/.,  certain  premises  in  Kent^ 
for  the  residue  of  a  term  of  100  years,  of  which 
Joy  took  possession  in  1786.  William  Arnold  died  in 
November,  1804,  having,  by  his  will,  given  the  residue  of 
his  estate,  after  payment  of  his  debts,  to  plaintiff,  his  son, 
and  appointed  W,  Heaford  his  sole  executor.  W.  IL 
proved  the  will,  and  paid  all  the  debts  except  the  mort- 
gage. W.  if.  died  in  1820,  having  by  his  will  appointed 
r.  Heaford  his  sole  executor;  and  the  latter  was  now  the 
personal  representative  of  both  the  said  testators.  J.  Joy 
died  some  years  since,  and  Abraham  Morris  was  his  per- 
sonal representative.  The  bill  stated  these  facts,  and  that, 
shortly  after  the  decease  of  Joy,  Morris  entered  into  the 
possession  of  the  mortgaged  premises,  or  the  receipt  of  the 
rents  and  profits ;  but  that  the  premises,  or  certain  parts 

(*)  The  cases  on  the  first  point  in  this  case  are  collected  in  Mr.  £den*s 
note  to  Perry  v.  Marston,  2  B.  C.  Ca.  399.  On  the  point  of  form,  see 
2  Madd.  Ch.  Pr.  297,  299,  2nd  edit.  Nobkissen  v.  Hastings,  2  V.  J. 
84.  4  Br.  C.  C.  252.  S.  C.  Whitbread  r.  Brockhurst,  1  Br.  C.  C.  404. 
Wood  V,  Strickland,  2  V.  &  B.  150,  and  note  (e),  ibid,  Gibson  v.  White- 
head,  4  Madd.  241. 
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thereof,  were  now  in  the  respective  possessions  of  Nichol- 
son, Batten,  and  several  other  persons,  co-defendants  with 
Heaford  and  Morris,  who  claimed  to  be  entitled  thereto 
by  virtue  of  some  conveyances,  or  conveyance  from  Joy 
or  Morris,  and  that  they  had  respectively  received  the  rents 
and  profits  of  the  premises,  or  such  parts  whereof  they 
were  in  possession,  to  a  very  considerable  amount.  The 
bill  alleged,  that  the  indenture  of  mortgage  was  in  the 
possession  or  power  of  some  of  the  defendants ;  that  the 
conveyance  to  Nicholson,  Batten,  &c.,  was  made  as  of 
mortgaged  premises,  subject  to  redemption,  and  that 
accounts  had  been  kept  by  them,  as  mortgagees,  within 
20  years ;  and  that  the  mortgage  had  been  long  before 
fully  satisfied,  by  perception  of  the  rents  and  profits.  The 
bill  charged,  that  the  premises,  or  some  of  them,  had  been 
treated  or  considered,  by  Joy  and  Morris,  and  the  other 
defendants,  or  some  of  them,  within  20  years,  as  sub- 
ject to  the  mortgage,  and  liable  to  redemption;  that  Hea^ 
ford,  and  the  other  defendants,  acted  in  collusion  together, 
for  the  purpose  of  preventing  redemption ;  and  that  there 
were  now,  or  lately,  in  the  custody  or  power  of  the  defend- 
ants, their  attomies,  or  agents,  deeds,  books,  and  accounts, 
relating  to  the  matters  aforesaid,  from  which  it  would  ap- 
pear that  the  premises,  or  parts  of  them,  had  been  treated 
by  Joy,  and  some  of  the  defendants,  within  20  years,  as 
subject  to  the  mortgage. 

As  to  so  much  of  the  bill  as  prayed  any  relief,  account, 
or  discovery  against  him,  other  than  such  parts  of  the 
bill  as  sought  a  discovery  respecting  deeds,  &c.,  or  as 
charged  him  with  collusion,  defendant,  Nicholson,  put  in 
a  plea  and  answer:  the  plea  averred,  that,  to  the  best  of 
defendant's  belief,  the  indenture  of  mortgage  in  the  bill 
alleged  to  bear  date  on  or  about  the  12th  August,  1774, 
and  to  be  made  between  W.  Arnold  the  elder,  deceased, 
and  J.  Joy,  deceased,  or  any  such  indenture  of  mortgage, 
made  by  said  W.  A.  to  J.  J.  (if  any  such  was  made,  which 


1825. 
Arnold 

V. 

Heaford 
and  others. 
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1825. 


Arnold 

17. 

Heaford 
and  others. 


defendant  by  no  means  admitted)^  did  not  include,  or  pur- 
port to  include  or  comprise,  assign,  pass,  charge,  or  in  any 
manner  affect  any  messuages  or  tenements,  8ic.,  whatso- 
ever, now  in  the  possession  of  defendant,  or  of,  in,  or  to 
which  defendant  claims  any  right,  tide,  or  interest  what- 
soever :  that  there  are  not,  and  is  not  now,  were  not,  and 
was  not  lately,  or  at  any  time  since,  in  the  custody  or 
power  of  defendant,  or  his  attornies  or  agents,  attorney  or 
agent,  the  alleged  indenture  of  mortgage  of  12th  August, 
1774,  or  any  deeds,  books,  or  accounts,  See,  which  related 
to,  or  contained  extracts  relating  to,  any  of  the  matters  in 
the  bill  mentioned.  That  the  other  defendants  (naming 
them),  or  any  of  them,  do  not,  or  does  not  act  in  collusion 
together  with  this  defendant,  for  the  purpose  in  the  bill 
alleged,  or  any  such  purpose.  The  answer,  in  support  of 
the  plea,  denied,  in  the  terms  of  the  plea,  mutatis  mutant 
dis,  the  possession  of  the  indenture  of  mortgage,  or  any 
deeds,  &c.,  relating  to  the  subject  of  the  suit,  or  from 
which  it  would  appear  that  the  premises,  or  any  part 
thereof,  had  been  treated  by  the  defendant,  within  20 
years,  as  subject  to  said  alleged,  or  any  such  or  the  Uke 
mortgage,  or  as  liable  to  redemption :  it  also  denied  the 
charge  of  collusion  in  like  manner. 


Longley,  for  the  plea,  said  it  was  good  as  a  negative 
plea,  and  cited  Drew  v.  Drew  (a),  as  an  authority  for  the 
sufficiency  of  its  first  allegation,  *'  to  the  best  of  defend- 
ant's belief." 

Simpkinson,  for  the  plaintiffs,  allowed  that  a  negative 
plea  might  be  good,  if  it  reduced  the  defence  to  a  single 
point,  but  insisted  that  this  plea  did  not  do  so,  and  was 
nothing  but  an  insufficient  answer.  It  was  multifarious, 
and  tendered  three  distinct  issues : — 1st,  that  the  mortgage 


(fl)  2  V.  &  B.  159. 
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deed  did  not  charge  any  land  in  the  occupation  of  the  de- 
fendant, or  to  which  he  claimed  title;  2nd,  the  non-posses- 
sion of  deeds  relating  to  the  subject  of  the  suit;  3rd,  that 
the  defendants  did  not  collude  to  prevent  a  redemption. 
The  first  issue  was  not  pleaded  with  sufficient  certainty. 
In  some  particular  excepted  cases,  a  pleading  as  to  belief  was 
sufficient  (a),  but  this  was  not  one  of  them.  The  plea  did 
not  meet  the  allegations  of  the  bill,  that  the  premises  had 
been  conveyed  to  the  defendants  as  mortgaged  premises, 
and  that  they  had  kept  accounts,  as  mortgagees,  and  other- 
wise treated  the  premises  as  liable  to  redemption  within 
20  years.  It  was,  therefore,  bad ;  for  the  defendant 
was  bound  to  discover  as  to  the  collateral  circumstances, 
either  by  plea  or  answer;  Kinnerslejf  v.  Simpson  (b);  Gun 
V.  Prior  (c) ;  Jones  v.  Davis  (d) ;  Evans  v.  Harris  (e). 
Moreover,  the  plea  was  over-ruled  by  the  answer,  because 
the  answer  repeated  the  two  last  branches  of  the  plea. 


1825. 
Arnold 

V. 

IIeaford 
and  others. 


Longley,  in  reply.  The  necessity  of  resting  the  plea 
upon  belief  arises  from  the  manner  in  which  the  bill  is 
drawn.  It  is  a  fishing  bill.  The  denial  of  the  fact,  that 
the  defendant  is  in  possession  of  any  part  of  the  mortgaged 
premises,  sufficiently  meets  the  whole  of  the  allegations  in 
the  bill.  The  answer  does  not  over-rule  the  plea,  because 
the  matters  which  it  repeats  are  equitable  circumstances 
in  favour  of  the  plaintiff's  case  against  the  other  matter 
pleaded,  and  it  was  necessary  to  deny  such  charges  in 
both  ways.     Ld.  Redesd.  Tr.,  2nd  ed.  236—7. 


The  Court  (*)  said,  that  the  plaintifi^'s  case  was  not 
barred  by  the  allegation,  that,  to  the  best  of  defendant's 
belief,  the  indenture  of  mortgage  comprised  no  premises'  in 
his  possession,  or  to  which  he  claimed  title; — ^that  the  plain- 

(<i)  See  2  V.  &  B.  161, 162.  {b)  For.  85. 

(c)  Ibid,  note,  p.  88.  S.  C.    1  Cox,  197.        {d)  \6  Ves.  262. 

(c)  2  V.  &  B.  361.  (•)  The  Chief  Baron  was  not  present. 
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1825. 


Abnold 

V. 

Heaford 
and  others. 
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tiff  wafi  entitled  to  the  best  possible  evidence  of  his  title  ;— 
that  the  allegations  that  the  premises  had  been  conveyed 
to  the  defendants,  with  a  knowledge  of  the  mortgage,  and 
that  accounts  had  been  kept  by  them,  as  mortgagees, 
within  20  years,  were  extremely  material,  and  should 
have  been  met  by  a  direct  and  positive  negation :  that  the 
plea,  therefore,  did  not  go  far  enough,  was  much  too  loose 
and  general,  and  ought  to  be  over-ruled. 

Plea  over-ruled. 


1825. 


Bally  and  another  v.  Williams  and  others. 


Generally 
considered, 
what  is  mat 
rial  is  not  im- 
pertinent. 

Hierefore, 
an  examina- 
tion, setting 
out  material 
accounts 
clearly,  and 


X  HIS  was  a  suit  to  redeem.  Pureuant  to  a  decree  in 
the  cause,  interrogatories  were  exhibited  for  the  examina- 
wbat  is  mate-  ^-Jqu  ^f  ^^  defendants,  mortrascees  in  possession,  of  which 
the  first  required  {biter  alia)  an  account  of  the  rent 
which  had  accrued  due  since  the  24th  June,  1804,  in  re- 
spect of  the  mortgaged  premises ;  from  whom,  by  name, 
and  for  what  premises  respectively;  an  account  of  all  sums 

.     ,      of  money  which  had  been  received  by  defendants,  or  either 
conveniently,  "^ .  /.        i  t        t*  •  i     i 

is  not  render-  of  them,  in  respect  of  such  rents  and  profits,  with  the  usual 

^\™^  .  particulars ;  an  account  of  all  sums  of  money  due  or  unre- 
ing  from  the  ceived,  in  respect  of  such  rents  and  profits,  &c.;  and  why 
pointed  out  ^^  same,  and  every  part  thereof,  had  been  suffered  to  remain 
by  the  inter-  outstanding  and  unreceived.  The  second  interrogatory 
nor  by  inm>-  required  an  account  of  disbursements,  and  allowances, 
ducmg  three    jjj  respect  of  the  mortgaged  premises,  since  July,  1816. 

gures,  so  as     The  defendants  put  in  an  examination,  with  two  schedules 
to  occasion 
blank  co- 
lumns in  the  office  copy,  although  blank  columns  are  an  abuse. 

In  a  suit  to  redeem,  costs  of  exceptions  allowed  to  a  report  of  impertinence  in  an 
examination  put  in  by  defendants,  to  be  costs  in  the  cause. 

Plaintiffs  entitled  immediately  to  costs  occasioned  by  a  false  affidavit  that  one  of 
them  was  dead. 
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annexed,  the  first  of  which  set  out  the  accounts  required 
in  the  following  manner : — 


/.    s.   d.      I. 


s. 


(/.      /.    s.  d. 


7  10    0 


1 
3 


15     6 
0  10 


4  16     4       2  13     8 


In  respect  of  the  George  Inn,  Tiver- 
ton, in  the  county  of  Somerset,  in 
the  possession  of  J.  C,  from  the  24th 
June,  1804,  until  the  25th  March, 
1817,  as  a  yearly  tenant,  at  30/.  by 
the  year,  payable  quarterly,  and 
first  becommg  due  at  Michaelmas, 
1804 

Nov.  1806. — Received  for  a  quarter's 
rent,  due  at  Michaelmas,  1 804    - 

Feb.  1807. — ^Allowed  tenant  for  pro- 
perty tax,  due  prior  to  Midsummer 
1804 

Ditto  for  repairs  due  prior  to  ditto  - 

June  30. — For  half  a  year's  rent,  due 

the  25th  March,  1805        -  -  15     0    0 

The  statement  of  the  accounts  was  continued  in  this 
way,  and  the  whole  of  it  applicable  to  the  first  interroga- 
tory was  contained  in  two  brief  folios.  But,  in  copying 
the  schedule  in  the  Master's  office,  each  foUo  being,  or 
purporting  to  be,  divided  into  four  columns, — three  for  the 
figures,  and  one  for  the  dates  and  explanations,  and  the 
one  last  mentioned  containing  but  one  word  in  each  of  the 
(thirteen)  lines  in  the  folio,  the  office  copy  extended  to 
above  56  folios ;  and  several  of  the  folios  had  the  three 
columns  intended  for  figures  perfectly  blank  (*). 


1825. 


Bally 
and  another 

17. 

Williams 
and  others. 


*  This  will  be  rendered  more  clear  by  'a  yiew  of  two  of  the  folios,  as 
they  stand  in  the  office  copy,  viz. 


"Tlie  1st  schedule  referred 
to  in  the  foregoing 
answer  and  examination. 

/.  9.  d.       I.  9.  d       L  9,  d. 


"In 

respect 

of 

the 

George 

Inn,  ; 

Tiverton, '; 

in 

the" 

i 


17 


"  County 

of 

Somerset, 

in 

the 

possession 

of 

James 

ChesUrman 

from 

the 

24th" 


18 
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1825. 


Bally 
and  another 

V. 

Williams 
and  others. 


Origin  of 
blank  co- 
himns  ex- 
plained 


The  plaiutifFH  obtained  a  reference  of  the  examination 
to  the  Master  for  impertinence,  who  reported  it  impertinent 
in  several  foUos  which  had  two,  or  more,  blank  columns. 

The  defendants  took  exceptions  to  the  report.  When 
the  exceptions  first  stood  for  argument,  an  affidavit  was 
produced  on  the  part  of  the  defendants,  that  one  of  the 
plaintiffs  was  dead.  The  Court  said,  that  under  those  cir- 
cumstances, the  argument  could  not  be  proceeded  on,  and 
it  was  postponed.  But  an  affidavit  being  made  on  the 
other  side,  contradicting  the  fact  alleged,  the  exceptions 
came  on  again  to  be  argued. 

Jervis  and  Piggoti  for  the  exceptions, — said,  that  the 
word  impertinent  was  synonymous  with  irrelevant,  or  im- 
material :  but  that  the  examination  contained  nothing  of 
either  character.  The  schedule  set  forth  the  accounts  called 
for  in  the  only  manner  to  make  them  fully  inteUigible.  The 
objection  arose  from  the  mode  of  copying  pursued  in  the 
office.  No  misconduct  was  imputable  to  the  defendants, 
and  therefore  the  consequences  of  the  misconduct,  (if  there 
had  been  any),  ought  not  to  fall  on  him. 

Alexander,  C.B.  The  whole  originates  in  an  analogy 
between  the  course  of  proceeding  in  the  Master's  office, 
and  that  observed  in  the  offices  of  the  Masters  in  Chan- 
cery. And  the  last  is  founded  on  an  order  of  Lord  Hard- 
wicke  (a),  directing,  that  every  folio  of  copies  of  matters 
brought  before  a  Master,  shall  contain  a  certain  number  of 
lines  in  each  folio,  and  six  words  in  each  line,  except  where 
a  column  of  figures  occurs,  which  is  to  excuse  two  words 
in  each  line,  making,  of  course,  a  considerable  diminution 
in  the  number  of  words  in  the  folio.      The  order  does  not 

(*)  Dated  28th  November,  1743.  It  directs  that  in  all  copies  of  drails 
of  reports,  &c.,  brought  before  a  master,  the  bodies  of  copies  without  a 
column  of  figures  are  to  contain  15  lines  (f)  in  a  side,  and  six  words  in  a 
line,  except  the  titles,  which  are  to  contain/oMr  words  in  a  line. 

**  Articles  of  accounts  to  contain  15  lines  in  a  side,  and  Jour  worth  in 
a  line,  besides  the  column  in  figures  on  the  right  hand,  and  dates  and  times  in 
the  left  hand  column** 

(f )  In  tlic  Ezcheqncr,  on  the  £<inity  sidv,  a  folio  contains  only  13  lino. 


EASTER  TERM,  6  GEO.  IV. 


337 


provide  for  the  case  where  there  are  two  columns  of  figures ; 
but  by  analogy  to  the  first  case,  it  has  been  the  habit  to 
consider  the  second  column  as  dispensing  with  two  words 
more ;  and  so,  when  there  are  three  columns.  Conse- 
quently, when  there  is  one  column  of  figures,  a  line  con- 
tains only  four  words,  when  there  are  two,  it  contains  only 
two  words,  and  when  there  are  three,  none  at  all.  The 
clerks  consider  a  single  entry  as  a  column,  so  that  very  fre 
quently,  one  may  see  a  great  number  of  folios  in'  succession 
without  any  figures  whatever,  and  with  only  one  word  in 
each  line.  It  is  a  great  abuse  of  the  order,  but  the  question 
is,  whether  it  is  impertinence.  Impertinence,  generally 
considered,  is  that  which  is  immaterial,  and  generally  con- 
sidered, what  is  material  is  not  impertinent.  The  abuse 
must  be  reformed  in  some  other  way.  The  way  to  correct 
the  mischief,  is  to  make  some  regulation,  deduced  from 
Lord  Hardwicke's  order. 

Spence  in  support  of  the  report, — contended,  that  the 
examination  was  impertinent,  1st,  because  the  first  sche- 
dule contained  more  than  was  required  by  the  first  interro- 
gatory, namely,  a  statement  of  allowances,and  that  embrac- 
ing the  period  covered  by  the  second  interrogatory,  to 
which  there  was  a  distinct  examination  and  schedule.  2dly, 
because  in  setting  out  what  was  required,  the  defendants 
had  not  followed  the  mode  pointed  out  by  the  Master.  They 
should  have  stated  the  rents  due, — received, — unreceived, 
and  allowances,  separately,  whereas  they  had  mixed  those 
heads  together,  and  added  the  result;  which  circumstance 
had  occasioned  all  the  prolixity  in  the  office  copy.  There- 
fore the  mode  of  setting  out  the  accounts  waaso  improper, 
as  to  amount  to  impertinence.  Slack  v.  Evmis  cited  in 
King  v.  Teak  (a),  M'Manus  v.  Elliott  (6).  The  nature 
of  the  suit  would  throw  the  costs  on  the  plaintiffs. 

Jervis  in  reply,  was  stopped  by  the  Court. 

(a)  7  Pr.  278.  (b)  lb.  8.  674. 


1825. 


Ballt 
and  another 

V. 

Williams 
and  others. 
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Alexander,  C.  B.  The  Court  are  aware  of  the  great 
inconvenience  complained  of ;  but  it  arises  from  the  prac- 
tice of  the  office,  much  more  than  the  conduct  of  the 
defendants  themselves.  Looking  at  the  schedule,  it  strikes 
me,  that  the  defendants  have  made  out  the  accounts  very 
properly.  They  would  have  been  entitled  to  make  separate 
columns  corresponding  to  the  requisitions  of  the  interro- 
gatory ;  but  it  seems  to  me  that  they  have  adopted  a  method 
more  convenient  and  clear.  Therefore  I  am  of  opinion  that 
the  examination  is  not  impertinent,  though  certainly  some- 
thing ought  to  be  done  to  correct  the  mode  of  copying 
followed  in  the  office. 

The  other  Barons  concurred. 


Exceptions  allowed, — the  costs  to  be  costs 
in  the  cause, — but  plaintiff  to  be  paid  im- 
mediately the  costs  of,  and  occasioned  by 
the  affidavit. 


Exchequer  of 
tUa$, 


Gascoyne  V.  Joseph  P.  Smith. 


X  HIS  was  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note.     Plea,  non-assumpsit.     On  the  trial 


Where  a  pro- 
missory note, 
payable  on 

demand,  with  interest  until  paid,  was  given  in  part-consideration  for  the  share  of  a  ship, 
purchased  by  the  maker  from  the  payee,  without  an  observance  of  the  provisions  of  the 
ship  registry  acts,  and  was  indorsee  by  the  payee  first  to  J.  L.,  who  on  presentment,  and 
refusal  of  payment,  obliterated  his  name  and  returned  it ;  and  afterwards  to  J.  G.  P., 
who  indorsed  it,  upwards  of  two  years  and  half  after  its  date,  witli  the  name  obliterated, 
to  the  plaintiff,  for  a  full  and  valuable  consideration,  without  notice.  Though  the  con- 
tract of  sale  was  void,  yet  as  the  maker  had  recognized  it,  by  paying  one  year*s  interest 
on  the  note,  and  otherwise,  and  as  there  was  a  presumption  that  he  had  received  tlie 
subsequent  earnings  of  the  share  in  question,  and  therefore  of  a  consideration  pro  tanto  ; 
held,  that  the  plaintiff,  notwithstanding  he  had  taken  tlie  note  without  inquiry,  was  entitled 
to  recover  its  amount  in  an  action  against  the  maker. 

Whether  the  circumstances  affecting  the  note  in  question  placed  the  innocent  indorsee 
in  the  same  situation  with  the  payee,  as  against  the  maker,  Qu. 

A  note  payable  on  demand,  with  interest  until  paid,  is  not  to  be  considered  as  payable 
instantly. 

A  judge's  direction  is  not  to  be  objected  to,  on  account  of  particular  expressions,  if  it 
be  5uch  as  on  the  whole,  and  in  substance  would  lead  to  a  just  conclusion. 


EASTER  TERM,  6  GEO.  IV. 


339 


of  the  cause,  before  the  Chief  Baron,  at  the  Middlesex 
sittings  after  Michaehnas  term,  1824^  the  note  appeared 
on  the  face  of  it  to  have  been  drawn  at  Burton  {upon  Trent) 
on  the  9th  November,  1824,  payable  on  demand  to  John 
Smith,  or  his  order,  for  546/.  35.  6^1.,  with  lawful  interest 
until  paid ;  and  to  have  the  name  of  T.  Cox,  underwritten 
as  a  subscribing  witness.  It  was  indorsed  with  the  names 
of  the  payee, — John  Longdon,  and  "  /.  G.  Pike  for  Wash- 
ington Pike ;"  but  the  second  name  was  struck  through 
with  marks  in  ink.  It  had  also  the  following  accounts 
relating  to  the  note,  and  a  ship  of  which  the  maker  and 
payee  had  been  joint  owners  indorsed  on  it. 


£. 


J  Brailsford 
2|  interest  on  do. 


J.  Smith  owed  Mr.  P.  Smith,  cash  lent, 
and  interest        ----- 


} 


Interest  due,  when  paid  to  Mr.  J   42     12      6 


Gascoyne 


546 


6 


688     16      0 


8. 


d. 


850  0  0 

50  12  6 

900  12  6 

354  9  0 


Balance,  9th  November,  1821  646      3      6 


1835. 
Gascoyne 

V. 

Smith. 


The  plaintiff  proved  the  hand-writing  of  the  maker,  and 
payee,  and  put  in  a  letter  from  the  former  to  the  latter, 
dated  January,  1823,  enclosing  a  draft  for  72/.  65.,  27/.  6s. 
for  a  year's  interest  on  the  note,  and  45/.  on  account  of  a 
miscalculation  against  the  payee  in  the  antecedent  interest 
on  850/.  stated  on  the  back  of  the  note.  He  also  proved 
by  J.  G.  Pife,  that  he,  (J.  G.  P.)  as  the  agent  of  his  brother, 

2a 
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1825.  W.  Pike,  received  the  note  on  the  12th  June,  1824,  fiom 
I'.  Cox,  who  acted  for  the  payee,  as  value  for  588/.  16f . 
in  respect  of  a  larger  sum  advanced  by  the  payee  to 
W.  Pike  on  mortgage; — that  on  the  19th  June,  witness 
indorsed  it  to  the  plaintiff,  who  repaid  him  88/.  16s.,  re- 
taining 500/.  as  part  of  a  balance  due  to  him  by  PT.  Pike,  for 
building  houses  at  Derby ;  and  that  the  last  indorsement 
of  the  principal  and  interest  due,  was  made  by  the  witness 
at  the  same  time.  The  defence  *  set  up  in  answer  to  this 
case  was,  1st,  that  there  was  no  consideration  for  the 
note  :  2nd,  that  the. plaintiff  took  the  note  with  all  its  in- 
firmities on  the  credit  of  the  indorser,  and  the  defendant 
was  entitled  to  the  same  equities,  and  the  same  defence 
against  him,  as  against  the  original  payee.  In  support  of 
the  first  proposition,  it  was  given  in  evidence  that  the  first 
calculation  on  the  back  of  the  note  had  been  written  by 
Cox,  when  the  note  was  made,  in  the  presence  of  the 
parties,  and  that  the  following  memorandum  of  agreement 
was  made  at  the  same  time.  "  To  pay  the  money  for 
''J.  Smith's  quarter  share  of  the  Brailsford,  at  the  date  the 
"  late  Mr.  William  Smith's  share  was  paid,  and  interest 
*'  from  that  period ;  and  all  subsequent  accounts  relating 
"  to  the  ship,  to  belong  to,  and  be  settled  by  Mr.  Peter 
"  Smith,  who  on  these  conditions  proposes  to  give  for  the 
"  said  quarter  share,  the  sum  of  850/.'' 

(Signed)         "J.  P.  Smith:' 
''  Burton,  9th  November,  1821."  ''  John  Smith:' 

And  it  was  argued,  that  the  contract  out  of  which  the 
note  originated  being  one  for  the  purchase  of  a  share  in  a 
ship,  in  making  which  the  provisions  of  the  **  Ship  Regis- 
try Acts"  (a)  had  not  been  complied  with, — (inasmuch  as 

«  Immediately  after  the  commencement  of  the  action  a  bill  was  filed 
on  the  Equity  side  of  the  Court  to  have  the  note  delivered  up,  and  for 
an  injunction,  but  it  was  not  proceeded  on. 

{a)  The  34  Geo.  III.  c.  68,  s.  14,  enacts  that  no  transfer,  or  agree- 
mcnt  for  transfer  of  property  in  any  ship  or  vessel,  shall  be  valid  or  efiec- 
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the  memorandum  did  not  contain  any  recital  of  the  certi- 
ficate of  registry), — was  absolutely  void  at  law  and  in 
equity  ;  and  of  consequence  the  consideration  totally  failed. 
To  estabUsh  the  second  proposition,  evidence  was  given 
that  on  the  28th  August,  1823,  the  note  was  indorsed  by 

the  payee  to  Longdoiiy  who  gave  it  to  his  attorney, 

Winslow,  to  procure  payment,  and  that  it  was  sent  by  the 
latter  to  a  bank  at  Burton  on  Trent,  where  the  maker 
resided.     It  was  presented  for  payment  on  the  30th  Octo- 
ber, but  payment  was  refused, .  and  it  was  returned  to 
Winslow  with  a  mark  in  pencil,  *'that  it  would  not  be  paid 
at  present."     Winslow  obliterated  Longdon^s  name,  and 
about  the  end  of  1823,  gave  back  the  note  to  Cox,  for  the 
payee.     It  was  also  stated   by  the  payee,  who  was  ex- 
amined, that  he  had  once  gone  to  the  d^endant  at  Burton 
to  press  for  payment,  whether  before  or  after  it  was  passed 
to  Longdon  he  could  not  say.     On  the  other  hand,  it  ap- 
peared that  neither  J,  G.  Pike,  nor  the  plaintiff,  had  been 
informed  of  these  circumstances,  nor  had  been  aware  of 
any  objection  to  the  validity  of  the  instrument  when  they 
respectively  received  it.     But  it  was  contended,  that  not- 
withstanding the  plaintiff  was  the  innocent  indorsee  for  a 
valuable  consideration, — ^yet,  as  the  note,  though  payable 
on  demand,  was  of  so  old  a  date> — ^had  so  long  an  arrear 
of  interest  due  on  it ; — as  the  payment  of  any  interest  was 
evidence  of  a  refusal  of  the  principal,  since  interest  would 
not  begin  to  run  till  after  a  demand  of  the  principal;  and 
as  it  had  been  previously  disfigured,  the  plaintiff  wets  called 
upon  as  a  man  of  prudence  and  caution  to  investigate  and 
ascertain  the  causes  of  these  facts  before  taking  the  instru- 
ment ;  and  having  omitted  that,  he  was  reduced  to  the 
same  situation  as  the  original  payee. 

tnal,  urdeu  made  by  bill  of  sale,  or  instrument  in  writingy  containing  such 
recital*'  as  prescribed  by  the  act  26  Geo.  III.  c.  60,  s.  17,  by  which  it 
is  provided  ^^that  the  certificate  of  registry  shall  be  truly  and  accurat^y 
recited  in  words  at  length,  in  the  bill  or  other  instrument  of  sale  thereof." 

2  a2 


1825. 


Gascoyne 

V. 

Smith. 
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1B25.  The  Chief  Baron  told  the  jury  that  the  payee  could 

Gascotne     ^^^  recover  from  the  maker  without  a  good  consideration. 

V.         It  was  true  that  no  action  could  be  brougcht  upon  the 

Smith.  . 

agreement^  but  the  note  might,  or  might  not,  have  had 
dome  other  foundation.  The  defendant  might  have  had  a 
proper  conveyance  of  the  share  in  the  ship  made  to  him, 
and  might  be  at  that  very  moment  receiving  a  propor- 
tionate part  of  her  earnings.  But  although  there  might 
have  been  a  want  of  consideration  originally,  yet  if  the 
plaintiff  had  given  a  valuable  consideration  for  the  note 
without  notice  of  any  vice  in  it^  and  without  sufficient 
circumstances  to  subject  him  to  the  charge  of  gross  neg- 
ligence, which  was  tantamount  to  express  notice,  in  not 
having  made  inquiries,  and  ascertained  the  facts  pre- 
viously,— he  would  be  entitled  to  recover.  It  was  clear 
that  he  had  been  entirely  ignorant  of  the  presentment  and 
reRisal,  when  he  took  the  note.  It  would  be  for  the  jury 
to  say,  whether  the  circumstances  apparent  on  it  ought 
to  have  excited  doubt,  and  suggested  investigation.  It 
did  not  appear  that  the  obliteration  of  the  name  of  an 
indorser  ought  to  have  had  that  effect.  The  circumstance 
of  the  payment  of  interest  would  naturally  lead  to  the  con- 
clusion that  the  security  was  good,  and  the  party  meant 
to  pay  it.  If  there  had  been  neither  reasonable  ground  for 
suspicion,  nor  actual  notice,  there  ought  to  be  a  verdict 
for  the  plaintiff. 

The  j  ury  found  for  the  plaintiff,  with  606/.  damages. 

Jervisy  in  the  following  term,  moved  for  a  rule  nisi  to 
set  aside  the  verdict,  and  have  a  new  trial  on  the  grounds 
stated,  and  that  there  had  been  a  mis-direction,  citing  the 
cases  of  Brewster  v.  Clarke  (a),  Kain  v.  Old{b,)  Thompson 
v.  Leake  (c),  Broton  v,  Davis (d),  and  Banks  v.  ColweU(e). 

(a)  2  Meriy.  75.  (6)  2  B.  &  C.  627.  4  D.  &  R.  52.  S.  C. 

(c)  1  Madd.  39.  {d)  3  T.  R.  80.  (e)  ated  i6.  81. 


E 
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The  Court  granted  the  rule,  which  was  afterwards,  on        1825. 

the  defendant  bringing  the  amount  of  the  verdict  recovered     q^^^^ 

into  Court,  enlarged  till  this  term,  when  v. 

Smith. 

Campbell  and  Carter  shewed  cause.  The  plaintiff  is 
the  indorsee  of  the  note  for  full  value,  and  without  di- 
rect notice  of  any  thing  to  affect  its  negotiability.  The 
attempted  defence  to  his  action  consisted  of  two  proposi- 
tions— 1st,  that  the  note  was  without  any  consideration,  as 
between  the  maker  and  the  payee.  2d,  That  the  circum- 
stances under  which  it  was  taken  by  the  plaintiff  amounted 
to  notice  of  its  dishonour.  The  first  is  a  most  ungracious 
answer,  and  it  has  not  been  established.  The  written 
agreement  between  the  original  parties  and  the  ship  re- 
gistry acts  are  relied  on,  as  shewing  a  want  of  considera- 
tion. But  they  do  not  go  that  length ;  they  only  shew 
that  no  action  could  have  been  maintained  on  the  agree- 
ment ;  whereas  it  ought  to  have  been  further  proved,  that 
the  defendant  had  derived  no  benefit  whatever  from  the 
transaction  ;  and  that  no  part  of  the  profits  of  the  share 
purported  to  have  been  transferred  to  him,  had  come  into 
his  possession.  Now,  on  the  contrary,  it  is  a  legitimate 
inference  from  the  circumstances,  that  he  has  been  in  pos- 
session of  the  share,  and  in  the  receipt  of  the  profits  of  it. 
The  agreement  bears  even  date  with  the  note.  The  calcu- 
lation, on  the  back  of  the  latter,  of  two  years  and  a  half  of 
interest  on  the  price,  and  the  allowance  of  it  to  the  seller, 
shew  a  previous  enjoyment  through  that  space  of  time. 
And  the  defendant's  own  letter,  dated  above  a  year  after, 
proves  not  only  a  voluntary  correction  of  a  mistake, 
against  the  other  party,  in  the  former  computation  of  in- 
terest, amounting  to  45/.,  and  satisfaction  of  that  sum, 
but  also  the  payment  of  a  year's  interest.  This  is  evidence 
of  the  agreement  having  been  performed  on  both  sides, 
and  of  the  earnings  of  the  share  in  the  vessel  having  been 
enjoyed,  and  that  is  a  sufiicient  consideration  to  sustain 
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1825. 


Gascoyne 

V, 

Smith. 


this  action.  Taylor  v.  Hare  (a)  was  an  action  brought 
to  recover  back  money  paid  to  the  defendant  through 
several  years^  for  the  use  of  an  invention  of  which  it  was 
erroneously  supposed  he  was  the  inventor.  But  the  Court 
saidy  that  the  parties  having  gone  on  from  the  commence- 
ment on  the  footing  of  the  agreement  being  valid,  and  the 
defendant  having  possibly  reaped  considerable  advan- 
tage from  it^  they  would  not  permit  him  then  to  assert  that 
it  was  without  consideration.  Morgan  v.  Richardson  {b), 
Moggridge  v.  Jones  (c).  The  question  of  consideration  not 
being  one  of  pure  law,  was  properly  left  to  the  jury ;  and 
they  had  fair  grounds  for  inferring  that  the  consideratioa 
was  goody  in  part  at  least. 

2dly,  Supposing  a  want  of  consideration  proved,  unless 
the  plaintiff  took  the  note  under  circumstances  to  shew  a 
knowledge  of  its  dishonour,  or  to  create  suspicion  in  a 
prudent  man,  he  would  be  entitled  to  recover.  The  pay- 
ment of  interest  did  not  imply  notice,  because,  though 
in  common  cases  interest  would  not  begin  to  run  till  after 
a  demand  of  the  principal,  it  was  otherwise  here,  where 
there  was  an  express  stipulation  for  interest  till  payment. 
This  note  could  not  be  said  to  have  been  over-due  when 
it  was  received  by  the  plaintiff,  and  consequently  his 
taking  it  did  not  reduce  him  to  the  situation  of  the  original 
payee.  The  erasure  of  a  name  indorsed  did  not  call  for 
inquiry,  for  that  is  not  an  unfrequent  circumstance  in 
bills  negotiated  in  the  city  of  London.  In  Lawson  v.  Wes- 
ton (d),  Lord  Kenyon  ruled  that  bankers  who  had  dis- 
counted a  bill  which  had  been  lost,  for  a  person  unknown, 
without  inquiry,  were  entitled  to  recover  the  amount,  if 
they  had  done  it  bona  jidcy  and  without  notice.  In  GUI 
V.  Cubitt  (e)  the  decision  was  the  other  way,  but  the  case 
is  perfectly  distinguishable  from  the  present.       So   are 


(a)  1  N.  R.260. 

(c)  I4i6.486. 

(e)   5  Dowl.  &  Ryl.  324. 


{b)  7  E.  482  (n). 

((0  4  Esp.  Rep.  56, 
3  B.&C.  4G6.  S.C. 
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Broumv.  Davits  {a) j  and  Banks  v.  ColweU(b);  for  in  the         ^^25. 

former  case  the  note  had  been  noted  for  non-payment,  and     otscoYNE 

in  both,  the  notes  were  over-due.  v* 

Smith. 

Jervis,  in  support  of  the  rule.  Ist,  there  was  sufficient 
evidence  of  want  of  consideration.  It  was  proved,  that 
the  supposed  consideration  of  the  note  was  the  transfer  of 
a  quarter  share  in  a  ship,  according  to  the  terms  of  an 
agreement  in  writing,  which  did  not  comply  with  the  po- 
sitive directions  of  the  acts  of  Parliament.  After  this  it 
was  not  necessary  for  the  defendant  to  go  on,  and  prove  ne- 
gatively that  no  legal  sale  had  taken  place, — that  should 
have  been  assumed  until  it  was  disproved  by  the  plaintiff, 
on  whom  the  onus  then  lay,  of  establishing  the  regularity 
of  the  conveyance.  He  not  having  done  so,  the  badness 
of  the  consideration  became  matter  of  law,  which  should 
have  been  decided  by  the  learned  judge  himself,  and  not 
left  to  the  jury.  But  the  learned  judge,  after  stating  that 
no  action  could  be  maintained  on  the  agreement,  left  it  to 
the  jury  to  say  whether  there  might  not  have  been  some 
other  fchmdation  for  the  note,  end  whether  the  defendant 
might  not  have  been  in  the  possession  of  the  vessel,  and 
the  receipt  of  her  earnings.  Possession,  admitting  it  to 
have  been  in  the  defendant,  was  in  itself  nothing.  The 
provisions  of  the  Registry  Acts  not  having  been  conformed 
to,  he  could  not  be  looked  on  as  a  purchaser,  Brewster 
V.  Clarke ;  Thompson  v.  Leake ;  and  therefore  the 
consideration  was  wholly  taken  away.  No  part  of  the 
consideration  was  good,  for  the  value  of  the  note  was  not 
equal  to  that  of  the  seller's  share;  and  this  puts  Taylor  v. 
ifare,  and  that  class  of  cases,  out  of  the  question.  2nd, 
The  plaintiff  took  the  note,  without  inquiry,  under  such  a 
combination  of  suspicious  circumstances  as  placed  him  in 
the  same  situation,  with  respect  to  the  defendant,  as  the 
payee  would  have  stood  in.  It  was  put  to  the  jury, 
(/i)  3  T.  R.  80.  (6)  Cited  3T.  R.  81. 
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1825.        whether  he  had  been  guilty  of  grass  negUgence,  in  not  having 

^;^„^    investigated  and  ascertained  the  circumstances ;   but  it 

V-  was  not  necessary  to  make  out  so  strong  a  case  against 

Smxth 

him.  It  was  enough,  that  the  obliteration  of  Longdon^s 
name,  the  distant  date  of  the  note,  and  the  long  arrear  of 
interest  due  on  it,  ought  to  have  excited  the  suspicions  of 
a  prudent  man,  and  urged  him  to  inquiry.  Gill  v.  Cubiti^ 
The  note  was  over-due,  for  it  was  payable  the  moment  it 
was  made;  consequently,  the  present  case  came  within 
the  principle  of  Brown  v.  Dames,  and  Banks  v.  ColwelL 

Alexandbb,  C.  B.  I  adhere  to  my  original  opinion, 
that  justice  has  been  done  by  the  verdict  for  the  plaintiff* 

Graham,  B.  If  the  cases  cited  on  the  part  of  the  de- 
fendant bore  on  the  present,  I  should  wish  to  have  some 
time  to  consider;  but  as  they  do  not  appear  to  me  to  be 
applicable,  and  as  my  brothers  concur  in  the  inclination 
of  my  own  opinion,  I  shall  shortiy  state  the  reasons  why 
I  think  the  verdict  ought  not  to  be  disturbed.  This  is  an 
action  on  a  promissory  note  payable  on  demand.  Any 
person  who  received  the  note  must  have  seen,  that  the 
original  consideration  for  it  was  the  transfer  of  a  quarter 
share  in  a  ship.  This  was  apparent  from  the  indorsesMtit 
on  it.  From  this  it  is  argued,  that  the  considetation 
failed,  and  the  transaction  was  invalid,  because  it  was  in. 
the  teeth  of  acts  of  Parliament,  which  prohibit  convey* 
ances  of  any  property  in  ships  above  a  stated  burden, 
without  certain  formalities.  But  we  are  to  look  to  the 
circumstances  which  took  place  then,  and  subsequently. 
The  defendant,  who  was  a  part  owner  of  the  ship  up  to 
that  time,  agrees  with  another  part  owner  for  the  pur- 
chase of  his  share,  and,  as  a  security,  passes  his  note  with 
interest  until  paid.  It  was  a  fair  inference,  from  the  cal- 
culation on  the  back  of  the  note,  that  he  had  been  in  pos- 
session of  the  purchased  share,  or  the  profits  of  it,  for  two 
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years  and  a  quarter  before,  because  he  accounts  and  allows     ^  ^836. 
for  the  interest  of  the  purchase  money  during  that  period. 
Again,  above  a  year  after,  he  acknowledges  that  a  mistake 
had  been  committed,  in  the  previous  calculation  of  inte- 
rest, to  the  amount  of  46/.,  against  the  seller,  which  he 
accordingly  pays  up,  with  the  interest  accruing  in  the 
mean  time.    This  having  taken  place  between  the  original 
paities,  can  it  possibly  be  said  we  should  hear  from  the 
defendant  himself  any  objection  to  the  note?     He  had  not 
acquired  the  strict  and  legal  title  to  the  payee's  former 
share  in  the  ship;   but  during  a  long  period  of  time  the 
agreement  had  been  recognized,  and  acted  upon.  Nothing, 
therefore,  could  be  fairer,  than  to  leave  it  to  the  jury  to 
say,  whether,  notwithstanding  the  want  of  legal  title,  the 
defendant  had  not  had  the  beneficial  enjoyment  of  the 
property.    Up  to  the  ptesent  moment,  it  does  not  appear 
but  that  he  wtm  in  possession  of  it.     I  take  it  to  be 
clear  law,  that  if  the  defendant  had  actually  paid  thb 
646/.  it  would  not  be  competent  to  him  to  avail  himself  of 
the  breach  of  the  law  to  recover  it  back ;  and  I  think  he 
is  in  the  same  condition  as  if  he  had  paid  it.     In  this 
situation  of  things  I  do  not  see  much  diflBiculty  as  to  the 
rest  of  the  case  ;  and  as  to  the  plaintiflT's  having  the  bene- 
fit of  this  security  for  which  he  paid  a  valuable  considera- 
tion. Suppose  a  knowledge  of  the  whole  transaction  were 
brought  home  to  him.      A  man  might  very  innocently 
take  the  note.     I  am  not  struck  with  the  weight  of  the 
objections  urged  from  the  circumstances  of  the  erasure  of 
the  name,  and  arrear  of  interest.    The  plaintilBr might  well 
suppose  that  originally  there  vras  a  full  and  valid  consider- 
ation,  and,  in  my  opinion,  acted  without  either  gross 
negligence,  or  fraud.     Under  these  circumstances  I  think 
the  direction  of  the  learned  judge  substantially  correct,  and 
that  the  jury  attained  the  justice  of  the  case. 

Gabrow,  B.     This  application  must  be  founded  on 
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one  of  two  grounds ;  either  that  there  has  been  a  mis- 
direction, or  that  the  jury  have  come  to  an  improper  con-* 
elusion.  It  is  very  possible  for  some  expression  to  escape 
a  judge  in  the  course  of  a  long  cause,  which  might  be 
quaUfied,  or  corrected ;  but  the  question  is,  was  the  direc- 
tion one  which  substantially  would  lead  to  a  just  conclu- 
sion. I  think  it  was.  It  does  not  demonstratively  appear 
that  the  transfer  of  the  ship  had  been  made  by  any  such 
conveyance  as  would  not  stand  the  test  of  the  law;  More- 
over, I  do  not  think  there  was  any  thing  in  the  circum- 
stances connected  with  the  note  which  could  be  considered 
as  a  notice  of  vice  in  it  to  the  plaintiff,  or  would  place  him 
in  the  same  situation  with  the  payee.  It  is  said  he  ought 
to  have  considered  it  as  a  dishonoured  note,  because  it  was 
over  due.  That  might  be  said,  if  the  parties  meant  to 
secure  something  demandable  instantly.  But  it  was  not 
so,  because  in  that  case  it  would  be  absurd  to  stipulate 
for  the  payment  of  interest,  which  this  note  doee*  My 
opinion  is,  that  the  verdict  of  the  jury  was  correct  upon 
the  facts  of  the  case,  and  I  am  unable  to  discover  any 
error  in  the  direction  which  they  received. 


HuLLOcK,  B.  I  am  disposed  to  concur  in  the  opinion 
that  there  should  be  no  new  trial.  Two  questions  have 
been  debated,  and  the  case  must  be  determined  on  both. 
In  the  first  place,  this  is  an  action  by  an  indorsee  against 
the  maker  of  a  note  in  which,  prima  facie,  it  is  not  necea* 
sary  to  go  into  evidence  of  consideration.  That  becomes 
necessary^  only  when  the  indorsee  has  taken  it  with  notice 
of  some  vice  affecting  it ;  or  under  circumstances  which, 
accord^g  to  the  rule  laid  down  in  Gill  v.  Cubitt,  ought 
to  have  excited  the  suspicion  of  a  prudent  and  careful 
man.  I  think  this  note  did  come  to  the  plaintiff  under 
circumstances  which  called  upon  him,  as  a  prudent  man, 
to  inquire  into  and  ascertain  the  preceding  facts.  The 
note  was  payable  on  demand,  yet  there  was  an  interval  of 
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above  two  years  and  a  half  from  the  date  of  it.  There, 
was  something  on  the  back  of  it  which  looked  like  hiero- 
glyphicsy  and  which  would  naturally  suggest  to  a  cautious 
man  the  necessity  of  explanation.  In  addition,  Longdon's 
name  appeared  expunged.  Would  notrthat  fact  shew  that 
the  note  had  passed  through  more  hands  than  it  would 
reach  in  the  ordinary  course  of  trade  ?  It  is  said  that 
that  circumstance  often  occurs  on  bills  in  the  city  of 
London,  but  if  it  does,  inquiry  is  made.  The  consequence 
of  the  plaintiff  not  having  entered  into  an  investigation,  if 
that  was  incumbent  on  him,  would  be  to  let  the  defen- 
dant in  at  the  trial,  to  shew  a  want  of  consideration. 
Then  the  question  is,  was  there  such  a  want  of  considera- 
tion as  to  put  it  out  of  the  power  of  the  original  payee  to 
recover.  I  think  there  was  not.  The  document  put  in  was 
good  for  nothing,  as  to  the  title  to  the  fihare  of  the  ship.-  But 
there  are  cases  where  it  has  been  decided,  that  though  an 
instrument  was  not  good  for  the  full  amount  of  considera- 
tion, on  which  it  was  founded,  yet  there  was  a  part  consider- 
ation, but  it  could  not  be  shewn  to  the  jury  to  what  extent, 
and  the  right  of  action  was  sustained.  In  like  manner, 
if  it  can  be  shewn  here  that  there  was  any  consideration 
for  the  note,  that  will  be  enough  to  entitle  the  plaintiff  to 
recover.  There  is  nothing  in  the  agreement  in  terminis, 
to  shew  that  the  defendant  had  received  the  subsequent 
earnings  of  the  plaintiff's  quarter  share ;  but  it  was  pro- 
vided by  it,  that  "all  subsequent  accounts  relating  to  the 
ship,"  were  "to  belong  to,"  and  be  "settled  by  him." 
It  is  not  to  be  supposed  that  he  would  submit  to  that 
liability,  if  he  was  not  to  receive  the  earnings.  He  might 
have  proved  that  the  agreement  had  been  repudiatedf^fmd 
that  the  earnings  had  been  received  by  the  plaintiff,  but 
no  such  thing  was  shewn.  The  question  then,  as  to  the 
receipt  of  the  earnings  was  properly  left  to  the  jury.  The 
expressions  of  a  judge  at  Nisi  Prius  are  not  to  be  measured 
with  exactness ;  and  the  jury  were  warranted  in  conclud- 
ing that  those  earnings  had  come  to  the  defendant.     But 
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Gascoyn£ 

V. 

Smith. 
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1825.         it  is  said^  that  if  this  claim  of  the  plaintiff  be  sustained,  an 

Gascoyne     action  may  be  brought  by  the  defendant  for  money  paid 

V.  and  expended.      The  consequence    of    that    would  be, 

that  the  earnings  would  be  set  off  against  his  demand. 

It  appears  to  me  that  justice  has  been  done,  and  that  the 

rule  should  be  discharged. 


Rule  discharged. — ^The  money  in  Court 
to  be  paid  over  to  the  plaintiff. 


Exchequer  of 
Pleas, 


1825. 
April  25,  26, 

30.   May  16.  Sharpe  and  others  v.  Witiiam. 

&f cifl/ plea  This  was  an  action  brought  in  Hilary  Term,   1826, 

of  bank-  . 

ruptcy,and  against  the  defendant,  as  indorser  of  several  bills  of  ex- 
*^  rtifi^te  ^^  change.  The  defendant,  then  an  uncertificated  bankrupt, 
pleaded  and  pleaded  the  sham  plea  of  judgment  recovered.  The  plain- 
Court  on  die  ^  replied  nul  tiel  record^  and  ruled  the  defendant  to  pro- 
day  the  re-  duce  the  record  on  the  25th  April.  The  defendant's  certi- 
judgment  ficate  having  been  allowed  by  the  Lord  Chancellor  on  the 
pleaded  in  14^^  April,  which  was  since  the  last  continuance : 

bar,  was  to  *■ 

be  produced, 

flmenTof         Manning  appeared  on  the  part  of  the  defendant  on  the 
failure  of  re-    morning  of  the  25th ;  and  moved  for  leave  to  plead  a  spe- 
Siich  plea     ^^^  plea*,  of  the  allowance  of  the  certificate  puis  dar- 

tfiough  setting  ;.^,-„  continuance,  which  he  had  prepared,  in  order  to  pre- 
forth  particu-  .  * 

larly  all  the  vent  judgment  of  failure  of  record  bemg  taken, — there  not 
d^^T^^b ^*"    ^^^^6  ^®®^  ^^^^  ^^  ^^®  *^®  P^®^  ^^  ^^®  office  previously. 

bankruptcy, 

Yerified\y  Garrow,  B.,  who  was  the  only  judge  presentf,   di- 

affidavit  to       rected  the  matter  to  stand  over  till  the  next  morning,  and 

belief,  &c., 

that  it  was,  so 

for  as  related        *  See  2  Tidd*s  Pr.  878  n.  (c).  7th  edit. 

to  the  com-  f  The  four  Barons  went  to  the  House  of  Lords  at  1 1  o'clock,  to  meet 

mission,  pro-    ^^^  ^^^  ^f  ^y^^  judges. 

ceedmgs 

under  it,  and  certilicate,  true  in  substance  and  fact.    It  seems  that  if  the  affidavit  had 

been  insufficient,  it  could  not  be  amended. 


tpp 
judg 
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that  notice  should  be  given  to  the  other  side  not  to  take 
any  further  step  in  the  cause  before  the  sitting  of  the 
Court.  The  plea  stated^  that  the  defendant,  being  a 
dealer,  &c.,  had  become  bankrupt  on  the  2nd  Febru- 
ary, 1824;  set  forth  all  the  facts  and  proceedings  relat- 
ing to  the  bankruptcy,  down  to,  and  inclusive  of  the 
allowance  of  the  certificate  on  the  day  mentioned ; — and 
averred,  that  the  several  causes  of  action  in  the  declaration 
mentioned,  had  accrued  before  the  defendant  became 
bankrupt.  And  it  had  an  aflSdavit  *  annexed,  sworn  by 
the  clerk  of  the  defendant's  i^nts  in  the  cause,  that  he 
had  seen  the  certificate  referred  to  by  the  plea,  which 
appeared  to  have  been  regularly  allowed  by  the  Lord 
Chancellor  on  the  day  mentioned  ;  and  that  he  verily  be- 
lieves that  the  signature  thereto  was  in  the  hand-writing 
of  the  Lord  Chancellor ;  and  that  he  had  also  seen  the  com- 
mission issued  against  the  said  defendant,  and  that  to  the 
best  of  his  knowledge,  information,  and  belief,  the  plea 
annexed,  so  far  as  related  to  the  said  commission,  proceed- 
ings  under  the  same,  and  certificate,  was  true  in  substance 
and  fact.  On  the  following  morning.  Manning  again 
tendered  the  plea  in  AiU  Court,  but  with  the  affidavit 
amended  by  the  omission  of  the  words,  printed  in  italics. 


1825. 


Sharps 
and  others 

V. 
WiTHAM. 


Richards,  R,  V.,  for  the  plaintiffs,  objected  to  the  amend- 
ments The  Court  seemed  to  think  the  objection  well 
founded;  but  they  admitted  the  plea  as  verified  by  the 
original  affidavit. 


Richards  moved  for  a  rule  on  the  30th,  requiring  the 
defendant  to  shew  cause,  why  the  plea  should  not  be  set 
aside  for  insufficiency  in  the  (original)  affidavit,  in  two  res- 
pects, that  it  did  not  verify  the  plea  positively  and  absolute- 
ly, but  only  spoke  to  the  best  of  deponent's  knowledge,  &c. 

•  2  Tidd*s  Prac.  880. 
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2nd,  that  the  verification  did  not  extend  to  all  the 
matters  relating  to  the  bankruptcy,  which  were  folly  stated 
in  the  plea,  but  only  to  some  of  them.  The  Court  granted 
the  rule. 


May  16, 


Manning  shewed  cause.  1st,  Granting  that  the  plea  is 
a  dilatory  one  within  the  meaning  of  the  4  Ann,  c.  16^8. 
11,  it  does  not  follow  that  the  affidavit  in  support  of  it 
should  positively  allege  its  truth.  That  clause  enacts, 
**  that  no  dilatory  plea  shall  be  received  in  any  Court  of 
record,  unless  the  party  offering  such  plea,  do,  by  affida- 
vit, prove  the  truth  thereof,  or  shew  some  probable  matter  to 
the  Court,  to  induce  them  to  believe^  that  the  fact  of  such 
dilatory  plea  is  true."  The  first  affidavit  contains  suffici* 
ent  matter  of  that  nature,  in  stating  to  the  best  of  depo- 
nent's knowledge,  the  plea  to  be  true  in  substance  and  fact, 
so  far  as  related  to  the  commission,  the  proceedings  under  it, 
and  the  certificate.  And  2dly,  it  is  unnecessary  that  every 
particular  contained  in  the  plea,  should  be  set  forth,  and 
specified  in  the  affidavit.  The  5  Geo.  II.,  c.30,  s.  7,  has 
enacted  that  in  actions  against  bankrupts,  for  debts  due 
previous  to  the  bankruptcy,  the  certificate,  and  allowance  of 
it,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy, 
commission,  and  other  proceedings  precedent  to  the  ob- 
taining such  certificate.  It  is  therefore  an  inference  both 
reasonable,  and  authorized  by  the  legislature,  that  an  affi- 
davit verifying  the  commission,  the  proceedings  under  it, 
and  the  certificate,  also  verifies  all  the  previous  matters 
stated  in  the  plea.  But,  if  there  be  any  doubt  upon  this 
point,  this  is  so  far  a  plea  to  the  merits,  that  the  Court 
would  allow  it  to  be  pleaded  nunc  pro  tunc,  (T^ovell  v. 
Eastaff(a)  ),  verified  by  the  second  affidavit,  it  being 
intituled  of  the  term  generally. 


(a)  3  T.  R.  554. 
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Richards  in  support  of  the  rule, — said,  that  the  question 
was  one  of  strict  practice,  and  contended,  that  the  first 
affidavit  (out  of  which  the  defendant  could  not  go)  was 
informal.  It  ought  to  vejify  the  plea.  The  plea  stated 
the  trading,  bankruptcy,  petitioning  creditor's  debt,  all  the 
other  matters  down  to  the  allowance  of  the  certificate,  par- 
ticularly, and  at  length.  The  affidavit  went  no  farther 
back  than  the  commission,  and  conceding  that  from  that 
poiot  it  verified  the  plea,  the  inference  from  it  was,  that 
the  preceding  averments  were  not,  or  were  not  known  to 
the  deponent  to  be,  true. 

Alexander,  C.  B«  The  first  affidavit  is,  in  my  judg- 
ment, sufficient. 

Graham.  B.  It  appears  to  me  to  be  perfectly  sufficient. 
The  certificate  being  an  instrument  under  the  great  seal, 
satisfactorily  proves  all  the  previous  matters  in  the  bank- 
ruptcy, so  long  as  it  is  in  existence ;  and  it  is  therefore 
unnecessary  to  load  the  record  with  circumstances  of  which 
it  is  conclusive  evidence. 
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Garrow,  B.    I  think  that  swearing  that  the  commip- 
sion,   the  proceedings  under  it,  and  the  certificate,   are 
genuine  and  true,  is  verifying  the  plea  in  substance  and    - 
fact. 


HuLLocK,  B.  The  question  is,  whether  the  first  affidavit 
is  one,  which  answers  the  provisions  of  the  statute  of  Anne, 
for,  I  think,  that  under  the  circumstances,  the  defendant 
is  precluded  from  availing  himself  of  the  second.  Cer- 
tainly the  ordinary  language  of  affidavits,  verifying  dilatory 
pleas,  is  not  pursued  in  the  first.  But  the  Court  are  at 
liberty  to  refer  to  the  statute,  and  consider  whether  there 
is  that  in  the  affidavit  which  will  satisfy  the  words  of  it.    It 
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1825.       avers  the  plea,  to  the  best  of  the  deponent's  knowledge, 
Sharpe      ^  ^  tnxe,  so  far  as  relates  to  the  commission,  the  proceed- 
ed otheis.     ings  under  it,  and  the  certificate.     Now,  considering  the 
WiTHAM.     eflTect  which  has  been  given  to  the  certificate  by  the  legis- 
lature {a),  it  appears  to  me,  that  though  this  affidavit  does 
depart  from  the  common  form,  it  amounts  to  a  compliance 
with  the  requisitions  of  the  statute  of  Anne,  and  warrants 
us  in  discharging  this  rule. 

Rule  discharged  without  costs« 

Exchequer  of 
PleoM. 

Mmf  4,  16. 

On  the  tax- 
ation of  a  de- 
ceased attoiv    Anne  Gale,  and  T.  Gale  Curtler,  Executrix,  and 

enaction'  "*      Executor  of  T.  Gale,  deceased,  v.  Pakington,  Bart. 

brought  by 

?who*Ud^"  This  was  an  action  to  recover  the  amount  of  a  bill  for 
acted  impro-  business  done  by  the  testator,  as  an  attorney  for  the  defen- 
^pects)iiH''^  dant.  The  defendant  obtained  an  order  of  taxation  on 
stead  of  hi8     bringingr  into  Court  the  balance  claimed,  1324/.  Ws.Qd.^ 

surviying  <=»    o 

partner,  the     which  sum  was  paid  in,  and  the  bill  accordingly  taxed. 

J  S*^'^^^^"^      The  order  and  allocatur  having:  been  made  a  rule  of 

deducted  lets,  ^ 

but  having  Court,  a  rule  was  made  on  the  defendant,  to  shew  cause 
for  a  sum  ^  *'  ^^y  ^®  should  not  pay  the  plaintiffs'  costs  of,  and  occa- 
which,  with  sioned  by  the  order,  "  a  less  than  a  sixth  having  been 
amounted  to'  d^uoted  on  taxation,''  and  the  costs  of  the  application, 
more,  than  a  and  why  the  Master  should  not  pay  to  the  plaintiffs,  the 
Court  left       sum  of  969/.  75.  7d.,  out  of  the  fund  in  Court,  together 

each  party  to  y^^  ^y^^  ^^^  before  mentioned.  The  affidavit  on  which 
pay  their  own 

costs  of  the 

(tf)  See  5  Geo.  II.  c.  30,  s.  7 ;  and  5  Geo.  IV.  c.  98,  s.  117.  Th« 
provisions  of  the  last  clause,  are  re-enacted  by  the  121st  section  of  the  6 
Geo.  IV.  c.  16,  the  last  bankrupt  act. 
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the  rule  was  grouiidedy  set  forth  the  Master's  allocatur  as  ^835. 

follows.  Gale 

L       s.  rf.  and  another 

Amount  of  bUls        ....          17141  3  v, 

I.       s.       d.  Pakxnotok, 

Credits  given        -        646     18    6  ' 

Deducted  on  taxation    230      1     2               776  19  8 


Costs  of  the  cause 


'Bart. 


937     1    7 
32    6    6 


Due  to  the  plaintiffs  £969    7     7 

Plaintiffs'  agent  had  (originally)  included  in  the  costs 
of  the  cause,  the  plaintiffs'  costs  of,  and  occasioned  by,  the 
order  to  tax,  but  on  the  opposition  of  the  defendant's 
clerk  in  Court  to  such  costs  being  taxed,  the  Master  had 
disallowed  them.  The  plaintiffs'  ^osts  of  taxation,  as 
stated  on  their  part  before  the  Master,  had  comprised  the 
fee  of  the  latter  for  the  taxation. 

An  affidavit  was  made  in  answer,  which  sieged,  that 
r.  G.  Curtler,  a  plaintiff,  who  was  a  nephew  of  the  testa* 
tor,  and  had  served  his  clerkship  in  his  office,  had  been 
employed  by  defendant  to  defend  the  present  action,  and 
had  caused  an  appearance  to  be  entered  for  him.  That 
H.  B.,  who  had  been  a  partner  of  the  testator  during  the 
whole  of  the  period  in  which  the  business  was  transacted, 
survived  the  testator.  That  the  bill  had  been  made  out  by 
sdd  T.  G.  Curtler,  for  business  commenced  in  1804,  and 
ended  in  1819.  That  the  defendant  having  been  made 
aware  of  his  error,  employed  another  solicitor,  and  deponent 
attended  the  taxation  on  his  behalf,  where,  in  lieu  of  vouch- 
ers, a  diary,  said  to  have  been  kept  by  the  testator,  and  from 
which  the  bill  was  professed  to  have  been  made  out,  was 
produced,  and  inspected.  The  affidavit  went  on  to  state, 
that  the  diary  contained  a  memorandum  of  monies  received 

by  the  testator  in  1806,  and  1810,  on  the  defendant's 

2b 
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1825.        account,  amounting  to  1742.  85.  3d.,  for  which  credit  had 
Gale        ^^^  l^^^^  given  in  the  bill  delivered,  (that  only  admitting 
and  another    receipts  to  the  amount  of  372/.  10s.  3d. ),  but  which  was  sub- 
Pakimotov,  sequently  allowed  by  the  Master ;  and  being  added  to  230/. 
^^^        Is.  2d.,  deducted  by  him,  made  404/.  95.  Bd.    It  further 
charged,  that  many  liberties  had  been  taken  with  the  ori- 
ginal entries,  and  charges  made  in  the  bill,  which  were 
perversions  of  such  entries ;  that  many  of  the  latter  charges 
were  not  entered  in  the  diary,  and  that  Curtler  had  ad- 
mitted that  the  testator  used  to  keep  another  book,  which 
had  not  been  found  since  his  death. 

Chilton  shewed  cause  against  that  part  of  the  rule  which 
related  to  costs.  He  contended,  that  the  allowance  of 
174/.  8s.  3d.  did  not  come  within  the  description  of ''credits 
given.^*  It  had  been  wrung  from  the  plaintiffs,  and  was 
to  be  considered  as  a  deduction  obtained  by  the  defendant 
on  taxation,  which  could  have  been  obtained  in  no  other 
way.  The  whole  deduction  then  made  on  taxation,  was 
404/.  95.  Bd.,  which  viras  much  more  than  one-sixth  of  the 
bill  delivered.  The  defendant  therefore  was  in  a  condition 
to  claim  his  costs  of  the  taxation,  within  the  w^rds  of  the 
statute  (a).  However,  he  only  asked  not  to  be  visited  with 
costs.  Supposing  the  Court  to  take  the  other  view  of  the 
174/.  85.  3d.,  and  to  consider  it  as  a  credit  given,  then  the 
bill  taxed  would  not  be  less  by  a  sixth,  than  the  bill  deli- 
vered. But  in  that  case,  the  statute  leaves  the  disposition 
of  the  costs  in  the  discretion  of  the  Court.  Considering 
the  case  in  all  its  circumstances, — the  extent  of  the  bill, — 
the  time  over  which  it  spread,  and  the  suspicious  evidence 

(a)  2  €r€0.  II.,  c.  23,  s.  23,  whereby  the  Courts  are  authorized,  to 
award  the  costs  of  taxation  to  be  paid  by  the  parties,  according  to  the 
event  of  the  taxation  of  the  bill ;  (that  is  to  say),  if  the  bill  taxed  be  less 
.  by  a  sixth  part  than  the  bill  delivered,  then  the  attorney  or  solicitor  is  to 
pay  the  costs  of  the  taxation :  but  if  it  shall  not  be  less,  the  Court  in  their 
discretion,  sliall  charge  the  attorney  or  client,  in  regard  to  the  reasonable- 
ness, or  unreasonableness  of  such  bills. 
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by  which  it  was  supported, — that  the  action  ought  not  to  ^^** 

have  been  brought  by  the  plaintiffs^  but  by  the  surviving  q^i^^ 

partner  of  the  testator,  if  at  all— the  misconduct  of  the  •^  another 

acting  plaintiff,  and  deception  practised  on  the  ignorance  Pakinoton, 

of  the  defendant, — it  was  by  no  means  one  which  entitled  ^^ 
the  plaintiffs  to  ask  costs. 

Richards,  R.  F.,  in  support  of  the  rule/ said,  that  if  there 
had  been  an  opportunity,  it  could  have  been  shewn,  that 
the  plaintiffs  were  as  ignorant  of  the  receipts  of  the  174/. 
85.  3d.,  as  the  defendant  was, — but  was  stopped  by 

HuLLOCK,  B.  (♦)  The  difficulty  under  which  you  la- 
bour, is,  that  the  bill  was  made  out  from  a  diary  which 
would  not  have  allowed  you  to  recover  on  any  account. 
You  state,  that  the  diary  is  the  only  evidence  you  possess 
of  the  work  being  done,  yet  you  suppress  part  of  the  evi- 
dence furnished  by  it.  If  the  diary  were  admitted  at  all,  it  .  Entries  in  a 
ought  to  have  been  evidence  of  receipts  as  well  as  charges ;  a  deceased 
but   I   think  it  was    very  improperly  received  in  proof  attorney,  are 

•'  .  .  .       not  evidence 

that  the  work  was  done  (t)*     Besides,  the  action  was  mis-  of  business 
conceived  altogether,  it  ought  to  have  been  brought  by  the    ^^^  *^  *™' 
surviving  partner,  tod  not  by  the  executors  of  the  de- 
ceased partner. 

Per  Curiam.  Rule  absolute  as  to  the  payment  of  the 
969/.  75.  7d.,  discharged  as  to  the  residue. 

The  plaintiff  claimed  the  whole  of  the  balance  mentioned 
in  the  last  order,  without  paying  the  Master's  fee:  and 
the  Master  demanded  his  fee  of  the  defendant,  as  the  party 
who  had  brought  him  the  bill.  Another  rule  nisi  was 
therefore  obtained  on  the  part  of  the  defendant,  for  taking 
out  of  Court  366/.  35.  lid.,  the  full  difference  between  the 

(*)  The  C.  Baron  was  sitting  in  equity. 

(t)  See  Glynn  t;,  the  Bank  of  England,  ?  Ves.  sen.  42,  43. 

B   ** 
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1825.  whole  sum  paid,  and  969/.  It.  Id.,  the  sum  ordered  to  be 

Gale  P^d  to  the  plaintiffs,  which,  being  unopposed,  on  the  last 

and  another  day  of  term,  was  made 

Pakington,  Absolute  (*). 

Bart 


MEMORANDUM. 

In  the  course  of  this  term  the  honour  of  knighthood  was 
conferred  on  Stephen  GaseUe,  Esq.,  who  had  been  ap- 
pointed one  of  the  judges  of  the  Court  of  Common  Pleas 
in  last  Trinity  term. 

Tkt  Mwtcr't         (*)  ^^  ^®  defendant  subsequently  paid  the  Master's  fee  in  compli- 
Urn  for  tudos  a    aoce  with  the  practice. 

ordluurilj  |wid 
by  the  jMtfCy  who 
brtei^rUeMlL 

END    OF    EASTER    TERM. 
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1825. 

Keeling  and  another  v.  Sellick.  June  Zrd. 


L  HIS  was  a  bill  filed  by  the  plaintiffs,  brokers  in  Lon-     In  a  suit  for 
don,    against  the  defendant,  a  merchant  in  Georgia,  in  abrowTad^ 
America^  for  a  discovery,  a  commission  to  examine  wit-  foyeiy,  and 
nesses  abroad,  and  an  injunction  to  stay  proceedings  in  the  common 

an  action  at  law  commenced  in  the  Common  Pleas  bv  the  J^J'w^ftioQ, 

*^  naye  lasaed, 

defendant  against  the  plaintiffs,  and  the  treasurer  of  the  before  trial, 
West  India  Dock  company,   to  recover.  Uie  value  of  a  SSlSdSimfa 
cargo  of  sugar  consigned  by  the  defendant  to  one  Pettit,  foreigner,  in 
then  a  merchant  in  London,  since  a  bankrupt,  and. sold  wanto/an^' 
by  the  plaintiffs  as  the  absolute  property  of  Pettit,  and  al-  ^^^*  ^Ss^* 
leged  by  them  to  have  been  accouqt^  for  to  him.    The  yit;  the  de- 
defendant  put  in  a  general  demurrer,  which  was  over-ruled  S^k^Iti™*^ 
on  argument  on  the  26th  April  last.    On  the  30th  April,  motion  to  dis- 
the  conmion  injunction  was  granted,  before  trial  of  the  i^ju^ction 
action,  on  attachment  for  want  of  answer,,  and  affidavit  of  beforeanswer, 

•to  I'll    •!!  ^   ^^  ^   ^ 

the  matenal  facts  stated  m  the  bill.  shew  on  the 

lace  of  ^e  af- 
fidavit itself, 
Jacob  for  the  defendant,  now  moved  on  notice,  to  dis-  that  it  issued 

solve  the  injunction,  or,  that  the  plaintifis  might  pay  the  b^h^^^Sot 

read  another 
affidavit  to 
the  merits  in  support  of  the  motion.  And  temble,  that  an  application  to  pay  into  Court  the 
money  sought  to  oe  recovered  at  law,  before  a  commission  has  been  apjnied  for,  is  prema- 
ture.   Motion  to  dissolve  an  injunction,  or  bring  the  money  into  Court,  unoer  the 
circumstances  stated,  refused  with  cotfts. 
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1825.        proceeds  of  the  sale  of  the  sugar  into  Court ;  and  that  they 
Keeling      "l^gJ^^  P^Y  ^^  costs  of  this  application. 

V, 

Sellick.  Roupell,  N.,  for  the  plaintiffs,  objected  in  limine,  that 
the  defendant  could  not  be  heard  at  all,  being  in  con- 
tempt. 

Jacob  said  there  had  not  been  sufficient  time  to  send 
out  a  commission,  and  ^t  an  answer;  and  was  allowed  to 
proceed. 

He  then  proposed  to  read  an  affidavit  to  the  merits, 
which  had  been  filed  on  behalf  of  the  defendant,  in  sup- 
port of  the  motion. 

■ 

Roupell  again  objected  to  the  reading  of  the  affidavit. 

Jacob  contended  he  was  in  a  condition  to  read  it,  and 
cited  Kensington  v.  White  (a),  in  which  case  this  Court 
ordered  an  injunction,  granted  on  the  ground  of  the  an- 
swer of  one  of  the  defendants  not  having  come  in,  to  be 
dissolved,  unless  the  amount  of  the  losses  claimed  by  those 
parties  should  be  paid  into  Court;  and  Whitmore  v. 
Thornton  (6),  in  which  an  injunction  was  dissolved  under 
similar  circumstances. 

Roupell  said,  that  in  those  instances  the  orders  had 
been  made  after  trial  and  verdict,  which  distinguished  this 
case  from  them. 

Alexander,  C.  B.  We  cannot  hear  your  affidavit. 
The  utmost  length  we  can  go  is  to  permit  you  to  shew  on 
the  face  of  the  affidavit  on  which  the  injunction  issued, 
that  it  was  issued  erroneously.  If  you  can  do  that,  we 
are  much  disposed  to  hear  you.    If  not,  you  may  apply 

(a)  3  Pr.  170.  (6)  IM.  241. 
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for  payment  of  the  money  into  Court  when  they  apply  for        IB25. 
the  commission.  The  King 


Graham,  B.  I  am  entirely  of  that  opinion.  The  aiE- 
davit  to  merits  cannot  he  heard* 

Per  Curiam.  We  should  overturn  the  whole  practice, 
if  we  acceded  to  this  motion.  The  affidavit  on  which  the 
injunction  was  founded^  was  the  usual  and  proper  one^ 
and  therefore  till  the  defendant  has  put  in  his  answer> 
there  is  no  ground  for  the  application. 

Motion  refused,  with  costs. 


V, 

Slee. 


Exchequer  of 
Pleat. 


1825. 

The  Kino  v.  Slee.  June  Zrd. 

J.  HIS  was  a  case  of  an  extent,  to  which  a  plea  had  been      The  Court 
pleaded  in  last  Michaelmas  term,  and  was  not  yet  re-  ^o^erofi^ 

plied  to.  ■'^  t^e  Attorney 

General  to 
-  reply  to  a 

Manning,  for  the  defendant^  moved  for  an  order  calling  on  P*^  ^!^  ®*" 

the  Attorney  General  to  put  in  a  replication.      But  the  a  previous 

Court  declined  granting  the  order  in  the  present  stage,  di-  hfm 'S^Aat*^ 

recting  an  application  to  be  made  to  the  Attorney  General,  purpose, 
for  the  purpose  stated,  in  the  first  instance  (*)• 

(*)  In  West  on  Extents  21 3,  and  in  Manning's  Treatise  603,  it  is  laid 
down,  that  the  Crown  cannot  be  ruled  to  reply.  In  this  instance,  a  re- 
plication was  put  in  on  the  application  directed,  so  that  it  was  unne- 
cessary to  come  again  to  the  Court.  / 
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IN  THE  EXCHEQUER  CHAMBER, 

{Before  the  Lord  Chief  Baron). 

1825. 

January  27th,  

AnrU  27M. 

June  6th.  FiSHEB,  Clerk,  V.  Lord  Graves, 

Dav^Tin      This  was  a  suit  by  a  spiritual  rector,  for  an  account  and 

lieu  of  tithes    satisfaction  of  all  tithes,  both  great  and  small;  arising 

demesne  upon  and  from  the  lands  occupied  by  the  defendant,  with- 

lands  of  a  in  the  rectory  of  Farringdon,  in  the  county  of  Devon,  and 
manor,  was  ^  o  ^ 

proved  to        the  titheable  places  thereof. 

•d  to^d  '^^  defendant,  by  his  answer,  admitted  the  title  of  the 

accepted  bv  rector,  and  his  genei*al  right  to  the  great  and  small  tithes, 

Seto^L^'  arising  within  the  rectory  and  parish.    The  answer  then 

ing,  for  up-  stated,  that  the  defendant  was  seised  in  fee  of  the  manor 

century;  and  ^^  Clist,  or  Clist  Satchfield,  or  Bishop's  Chst,  in  the 

from  tiie  re.  county  of  Devon,  with  the  demesne  lands  thereto  belong- 
citaiji  ma.  •'  .  ^ 

lease  in  the      ing,  part  of  which  demesne  lands  were,  as  the  defendant 

r^Aere  was  '^^^^^i  within  the  said  rectory  and  parish  of  Farringdon. 

strong  ground  He  beUeved  that*  there  had  been,  from  time  whereof  the 

that^xisted  memory  of  man  was  not  to  the  contrary,  and  then  was,  an 

before  that  ancient  customary  payment  .of  21.  6s.  8d.,  payable,  and  of 

Denou  *  and 

there  was  no  ^ght  paid  by  the  Owners  and  occupiers  of  the  said  manor 
Uthw'i^kiL  ®^  ^^^®^'  otherwise  Clist  Satchfield,  or  Bishop's  Clist,  and 
having  eyer      the  demesne  lands  thereof,  to  the  rector  for  the  time  being 

dered?  yet,  it  ^^  ^^^  ^^^  rectory,  or  parish  church  of  Farringdon ;  pay- 
being  mani-    able  at  Midsummer  in  each  year,  and  accepted  by  him,  in 

fest  from  cer- 
tain ordinan- 
ces and  other  ancient  documents  produced  and  proved  in  the  cause,  that  the  payment 
had  its  origin  subsequently  to  the  time  of  legal  memory,  the  Court,  notwithstanding 
the  antiquity. of  the  payment,  decreed  an  account  of  the  tithes. 

A  modus  alleged  in  an  answer  to  be  payable  in  lieu  of  tithes,  is  not  supported  by  proof 
of  a  payment  of  larger  amount. 

Where,  in  a  suit  for  tithes,  the  question  depends  entirely  on  the  construction  of  an- 
cient documents,  the  judge  in  equity  b  more  competent  to  draw  the  proper  conclusion 
than  a  jury,  and  in  such  case  an  issue  will  not  be  directed. 
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lieu  of  all  tithes  both  great  and  small,  arising,  growing,  or 
renewing  upon  or  from  the  demesne  lands  of  the  said 
manor  of  Clist,  otherwise  Clist  Satchfield,  or  Bishop's 
Clist,  situate  within  the  said  rectory  of  Farringdon.  The 
defendant  then  stated,  that  he  occupied  a  mansion-house, 
formerly  called  Clist  Satchfield,  or  Bishop's  Clist  House, 
and  then  called  Bishop's  Court  House,  with  a  barton  br 
farm  thereto  belonging,  situate  within  the  said  rectory  of 
Farringdon,  being  parcel,  as  he  belieyed,  of  the  demesne 
of  the  said  manor  of  Clist,  otherwise  Clist  Satcli^dd,  or 
Bishop's  Court,  as  aforesaid :  and  the  defendant  set  forth 
a  list  or  schedule  of  the  lands  belonging  thereto.  The  de- 
fendant said,  he  was  not  possessed  of  any  other  farm  or 
lands  within  the  rectory  or  parish :  he  admitted  that 
several  titheable  matters  had  been  had  and  taken  by  him 
on  and  from  his  said  farm  and  lands,  and  that  he  had  not 
set  out  or  accounted  for  the  tithes  thereof  fcnr  the  reasons 
aforesaid : — ^he  believed  that  the  former  owners  and  occa->> 
piers  of  the  said  lands  had  never  set  out  or  accounted  for 
the  tithes  of  the  titheable  matters  arising  on  the  saidlandis, 
or  paid  any  composition  for  the  same.  The  defendant, 
then,  in  a  schedule  to  his  answer,  set  forth  the  titheable 
matters  had  by  him  on  his  said  lands. 

The  plaintiff  did  not  merely  rely  on .  his'  common  law 
right  as  rector;  but  with  a  view  of  shewing  that  the  pay- 
ment set  up  by  the  defendant  could  not  have  existed  be- 
fore the  time  of  legal  memory,  he  produced  and  gave  in 
evidence,  an  original  instrument  kept  in  the  registry  of  the 
Bishop  of  Exeter,  entitled  '*  Annexio  eceksiarum  de  Clut 
Formison  et  de  Famdon." 

By  this  instrument,  which  was  dated  the  28th  Septem- 
ber, 1321,  and  was  an  ordinance  of  Walter  Stapyltan,  then 
Bishop  of  Exeter,  after  reciting  (inter  alia)  that  Walter 
[Branscombe']  then  lately  Bishop  of  Exeter,  had  assigned 
and  perpetually  granted  the  church  of  Famdon  to  the  proper 
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1826.  use  of  two  priests  who  should  perpetually  celebrate  in  the 
chapel  of  St.  Gabriel,  situate  within  the  inclosure  of  the 
Bishop's  Court  of  Clist,  certain  religious  rites  set  forth  in 
this  instrument :  but  that  this  so  provident  an  ordinance 
of  assignment  and  grant,  after  the  death  of  the  bishop's 
predecessor,  was  not  observed  in  succeeding  times;  and 
did  not  produce  the  fertility  of  the  expected  fruits,  but 
remained  entirely  barren ; — that  the  present  bishop,  'after 
the  course  of  seven  years,  being  called  to,  and  having 
assumed  the  government  of  the  church  of  Exeter,  and  re- 
collecting the  very  laudable  deeds  of  his  predecessors,  as 
well  in  that  as  in  other  matters,  and  constantly  weighing 
them  in  his  mind,  and  mindful  how  holy  and  wholesome 
it  iS*to  pray  for  the  dead,  that  they  may  be  loosed  from 
their  sins ;  he  (the  bishop),  thought  the  aforesaid  ordinance, 
assignment,  or  grant,  so  as  to  be  even  a  little  profitable  to 
himself,  to  his  predecessors,  and  successors,  ought  to  be  al- 
tered, and  he  (the  bishop)  had  accordingly  altered  the 
same,  with  the  consent  of  the  dean  and  cluster  of  the 
church  of  Exeter,  and  all  others  whom  it  concerned,  or 
could  concern,  and  with  the  observance  of  the  order  of  law, 
which  was  required  in  every  respect,  and  had  assigned  a 
fitter  place  for  the  celebration  of  such  service,  to  wit, 
the  chapel  of  St.  Gabriel,  built  in  the  town  of  Bishop's 
Clist,  within  the  limits  of  his  (the  bishop's)  manor  aforesaid, 
out  of  the  effects  of  the  Lord  Thomas,  his  immediate  pre- 
decessor, to  those  priests  that  then  were  and  to  those  who 
should  be  in  their  places  in  all  future  times,  a  perpetual 
vicarage  in  the  said  church  of  Famdon,  by  having  then 
ordained  that  the  said  vicarage  should  consist  of  the  whole 
glebe,  and  the  lands,  houses,  and  closes;  the  tithes,  as 
well  great  as  small,  of  the  aforesaid  parish  of  Famdon, 
tc^ther  with  the  tithes,  as  well  great  as  small,  offerings, 
and  other  obventions  whatsoever,  accruing  from  the  old 
demesnes  of  his  (the  bishop's)  manor  of  Clist,  for  which 
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tithes  nevertheless  accruing  from  his  said  manor  afore* 
said,  he  (the  bishop)  had  been  willing  to. satisfy  the 
▼ioar  of  Famdon,  for  the  time  beings  by  the  payment  of 
40«.  8d.  sterling,  and  he  (die  bishop)  might  apply  the 
said  tithes  to  his  use  according  to  a  certain  ordinance": 
and  he  had  also  ordained  that  the  two  priests  also  before 
mentioned  to  be  appointed  by  him,  and  his  successors,  and 
in  future  to  be  deputed  to  the  office  of  the  aforesaid  cele- 
bration, according  to  the  mode  openly  expressed  in  his 
ordinance,  made  in  that  behalf,  by  the  name  of  the  pro- 
perty of  the  church  aforesaid,  so  appropriated,  should 
yearly  receive  from  the  vicar,  for  the  time  being,  at  certain 
appointed  times,  eleven  marks  sterling,  as  was  more  fully 
contained  in .  certain  letters  made  in  that  behalf.  But 
owing  to  the  change  in  the  times,  the  fruits,  rents,  and 
profits  of  the  church  of  Famdon  aforesaid,  were  so  reduced 
and  scanty  that  the  vicar  of  the  said  church  paying  such  a 
sum  of  money  to  the  before-mentioned  priests,  could  not 
be  maintained  with  the  remainder,  and  support  the  incum- 
bent burthens,  lest  either  the  portiim  of  the  same  priests, 
which  at  full  did  not  suffice  them,  would  suffisr  diminution, 
which  the  bishop  wished  not,  or  else  a  fit  person  would 
not  be  found  to  accept  the  aforesaid  vicarage  on  account 
of  its  poverty,  and  its  incumbent  burthens,  on  which  ac*^ 
count  the  care  of  souls  resting  upon  him  might  be  neglected, 
and  the  church  itself  defrauded  of  due  divine  service.  The 
instrument  then,  after  some  formal  and  immaterial  recitals, 
proceeds  to  state  that  the  bishop  having  held  the  fullest 
deliberation  and  consultation  on  the  matter  with  the  dean 
and  chapter  of  the  church  of  Exeter,  and  with  their  counsel 
and  consent  having  summoned  for  that  purpose  Johnde 
Gin,  rector  of  the  church  of  Clist  Formizon,  and  also 
Richard  Cole,  perpetual  vicar  of  the  church  of  Famdon, 
within  the  diocese  aforesaid^  and  by  right  of  his  bishopric 
being  within  his  patronage,  with  a  full  observance  of  all 
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the  Bolemnitied  of  law  which  were  required^  with  the  ex- 
press consent  of  the  said  rector,  then  present,  after  much 
and  various  altercation,  by  his  ordinary  authority,  he  (the 
bishop)  enacted  and  ordained  that  all  the  tithes,  .'as  well 
great  as  small,  accruing  from  his  ancient  demesne,  of  his 
manor  of  Clist,  for  which  he  had  been  accustomed  to  pay 
for  his  aforesaid  ordination  46s.  8d.  sterling,  in   ready 
money,  to  the  vicar  of  the  church  of  Famdon  for  the  time 
being,  should  be  wholly  paid  at  the  time  when  the  tenth 
of  the  fruit  was  accustomed  to  be  separated  firom  the  nine 
parts,  all  power,  as  well  to  him  as  to  his  successots,  being 
entirely  interdicted  to  retain  the  aforesaid  tithes,  for  the 
aforesaid  sum  of  money,  so  that  he  and  his  successors 
might  be  for  ever  free  and  exempt  from  the  aforesaid  pay- 
ment of  46s.  8d.    The  tithes,  as  well  great  as  small,  of  his 
new  demesne  of  his  manor  of  Clist,  on  the  east  side  of  the 
water  of  Clist,  which  the  rector  of  the  church  of  Clist 
Formizon  was  sometimes  accustomed  to  receive,  concerning 
which  a  question  had  arisen  between  the  rector  of  the 
church  of  Clist  Formizon,  and  the  vicar  of  the  church  of 
Famdon  for  the  time  being,  each  pretending  that  those 
tithes  belonged  to  their  respective  churches,  to  cut  off  the 
matter  of  dispute  and  contention  which  had  long  existed 
concerning  those  and  other  tithes,  and  parochial  rights, 
between  the  rector  and  vicar  aforesaid,  and  to  remove  all 
scandal,  and  to  substitute  the  emulation  of  peace,  in  order 
to  reUeve,  as  well  as  the  bishop  could,  the  said  church  of 
Famdon,  of  whose  distress  he  had  most  satisfactory  proof, 
by  the  present  ordinance  the  bishop  decreed,   ought  to 
belong  to  the  church  of  Famdon  as  aforesaid,  and  granted 
and  assigned  them  to  the  same,  so  that  the  rector  of  the 
church  of  Clist  Formizon  should  receive  as  before,  without 
any  diminution,  all  tithes,  obventions,  and  other  parochial 
rights  which  he  had  hitherto  been  accustomed   to  re- 
ceive from  the  bishop's  tenants,  on  the  aforesaid  eastern 
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part  of  the  water ;  and  because  by  the  aasignment  and  '^^^' 
grant  of  the  aforesaid  tithes,  accruing  from  his  new  de- 
mesne aforesaid,  which  commonly  extended  themselves 
to  the  value,  annually,  of  60s.  sterling,  and  no  more,  so 
he  wished  to  relieve  the  necessity  of  the.  said  vicar,  but, 
lest  any  thing  superfluous  should  remain,  he  decreed  and 
ordained  that  beyond  the  sum  of  eleven  marks  sterling, 
which  the  vicar  from  the  time  being  of  the  aforesaid  church 
of  Famdon  was  already  bound  to  pay  perpetually,  he 
should  pay  to  the  two  priests  for  the  time  being  13s.  4d., 
and  to  the  rector  of  the  church  of  Clist  Formizon,  to  whom 
by  this  assignment  and  ordinance  some  prejudice  seemed 
to  be  product,  13s.  4J.  of  the  said  money  every  year  on 
the  feasts  of  St.  Michael,  and  Easter,  by  equal  portions : 
for  the  payment  of  which  money,  as  weU  to  the  afore- 
said priests  as  to  the  rector  aforesaid,,  at  such  times  to 
be  faithfully  made,  the  bishop  ordained,  the  vicar  should 
be  bound  in  the  same  manner  and  form  in  which,  to  the 
payment  of  the  eleven  marks  to  the  same  priests  by  the 
bishop's  ordinance  made  in  that  behalf,  the  vicar  was 
bound.  To  this  instrument  the  dean  and  chapter  of 
Exeter  subscribed  their  unanimous  consent  and  assent. 

The  plaintiff  also  produced  and  gave  in  evidence,  from 
the  same  registry,  an  ordinance  of  John  Crrandison,  Bishop 
of  Exeter,  dated  29th  of  Sept.  1366,  "concerning  the 
chantry  of  Clist."  By  this  ordinance,  after  reciting  {inter 
alia),  that  the  first  Walter,  his  predecessor,  of  renowned 
memory,  amidst  numerous  works  of  his  piety,  laudably 
ordained,  that  two  priests,  who  for  ever  were  to  celebrate 
divine  service  in  St.  GabrieFs  chapel,  situate  within  his 
(the  bishop's)  manor  of  Clist,  (which  the  said  bidiop 
erected,  and  with  the  whole  manor  acquired  to  the  church 
of  Exeter)  for  his  own  soul,  and  for  the  souls  of  his  pre- 
decessors and  successors,  the  bishops  of  Exeter,  and  of.  all 
the  faithful  departed,  should  receive  and  have  a  mainte- 


368 


CASES  IN  THE  EXCHEQUER^ 


18115. 


nance  from  the  fruits  and  obrentions  of  the  parish  church 
of  Farringdon  of  his  (the  bishop's)  parsonage  and  diocese. 
But  that  afterwards,  the  second  Walter,  his  (the  bishop's 
immediate  predecessor,  wisely  considered  that  in  the  Til* 
lage  of  Clyst  Bridge,  situate  within  the  domain  of  his 
manor  aforesaid,  there  was  a  greater  thoroughfare  of  the 
city  of  Exeter,  he  discreetly  ordained  that  the  said  priests 
should  exercise  their  office  in  all  future  times  in  St*  Gar 
briel's  chapel,  built  by  him  in  the  village  afiMresaid,  so  that 
the  devotion  of  the  faithful  might  thereby  increase,  and 
that  they  should  yearly  receive  for  their  support  12  marka 
sterling  of  the  fruits  and  obventions  of  the  said  chuidi  to 
its  curate,  to  his  sustenance,  and  for  the  support  of  its 
burthens : — and  further  reciting  that  although  the  premi* 
ses  were  piously  and  laudably  fixed  for  the  time,  yet  since 
the  rents  and  profits  of  the  same  churdi  were  in  these 
days,  and  long  ago  were  so  notoriously  reduced  and  scanty^ 
as  was  legally  proved  to  the  bishop,  as  to  be  totally  insuf*^ 
fident  for  the  maintenance  of  the  proper  curate,  and  the 
two  priests  aforesaid,  and  for  the  su];^p<Hrt  of  the  burthens 
incumbent  on  the  curate ;  and  no  hope  remained  that  they 
would  be  sufficient  in  times  like  those.     He  (the  bishop) 
wiELS  therefore  induced,  by  the  nature  of  the  thing,  and  the 
miserable  necessity  of  the  case,  to  reform  this  second  ordi* 
nance.    The  instrument  then  states  that  the  bishop  having 
had  diligent  and  frequent  discussion  in  that  behalf  with. 
John  Peley,  instituted  curate  of  the  parish  church  afore^ 
said  ; — he  (the  bishop)  had  appointed  and  ordained  that 
the  priests  aforesaid,  in  aid  of  their  support,  should  have 
and  receive  each  year  of  the  fruits  and  obventions  of  the 
church  of  Farringdon  aforesaid,  405.  to  be  paid  by  the 
curate  of  the  place  at  the  four  principal  terms  of  the  year, 
in  even  proportions,  and  nothing  more  until  the  said  fruits 
and  oblations  should  notoriously  increase,  and  it  should 
be  otherwise  ordained  by  him  and  his  successors. 
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The  plaintiff  also  relied  on  the  Ecclesiastical  Survey  of 
26  Hen.  VIIL,  in  which,  among  other  profits  belonging 
to  the  rectory  of  Famdon,  several  very  small  sums  for 
different  species  of  tithes  were  enumerated  ;  but  no  men- 
tion was  made  of  any  sum  of  2/.  6i.  M.y  nor  was  there  any 
reference  or  aUusion  to  the  manor  of  Clist.  Among  other 
outgoings,  stated  in  the  Ecclesiastical  Survey,  to  be  issuing 
and  payable  out  of  the  rectory,  was  a  yearly  sum  of  2/.  to 
the  vicars  choral  of  the  cathedral  of  St.  Peter,  Exeter,  a 
certain  annual  pension  belonging  to  the  chapel  of  CQst 
Bishop,  and  a  yearly  sum  of  13«.  Ad.  to  the  rector  of 
Sowton. 

The  plaintiff  proved,  in  the  usual  manner,  the  pei^ception 
of  tithes  by  the  defendant. 

The  defendant  proved  the  boundaries  of  the  manor  of 
Clist,  and  that  the  lands,  of  which  the  tithes  were  de- 
manded, were  parcel  of  the  ancient  demesne  lands  of 
the  manor :  he  also  gave  in  evidence  a  lease,  dated  the 
16th  October,  8  Car.  1.,  from  Francis,  Earl  of  Bedford, 
to  Peter  Beavis,  Esq.,  of  the  mansion-house,  called  Bishop's 
Clist  House,  for  a  term  of  99  years,  determinable  with 
certain  lives ;  by  which,  after  reciting,  (inter  alia),  that 
there  had  theretofore  been,  and  then  was,  yearly  paid  unto 
the  parson,  vicar,  or  incumbent,  for  the  time  being,  of  me 
parish  church  in  which  the  demised  premises  were  situate, 
a  certain  yearly  sum  or  pension,  for  and  in  lieu  of  all  tithes 
due  for  the  premises,  and  likewise  one  other  yearly  sum  or 
pension  for  the  premises  to  the  parson,  vicar,  or  incum- 
bent, for  the  time  being,  of  another  chureh,  called  Sowton; 
the  Earl  covenanted  to  discharge  the  said  Peter  Beavk, 
his  executors,  administrators,  and  assigns,  from  the  pay- 
ment of  the  said  yearly  sums  or  pensions,  and  every  of 
them.  The  defendant  also  proved  by  receipts,  rector's 
books,  and  other  usual  documents,  and  also  by  the  testi- 
mony of  living  witnesses,  that  a  sum  of  2/.  95.  8J.  had  for 
a  great  number  of  years  past  been  paid  to,  and  accepted 
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^2*-  by,  the  rector  of  Farringdon,  for  the  time  being,  in  lieu  of 
the  tithes  of  the  demesne  lands.  This  sum  of  2/»  98.  8d* 
was  in  many  of  the  receipts  described  as  a  composition, 
and  in  others,  as  a  pension.  The  difference  (3s.)  between 
the  amount  of  the  modus  as  pleaded,  and  the  amount 
of  the  payment  proved,  was  endeavoured  to  be  explained 
by  the  testimony  of  some  of  the  witnesses  for  the  defend- 
ant, who  deposed,  that,  of  the  2/.  95.  8d.  the  sum  of 
2/.  6s.  6d.  was  reputed  to  be  payable  to  the  rector,  and 
the  remaining  3s.  to  the  repairs  of  the  chancel  of  the 
church :  none  of  the  witnesses,  however,  proved  it  to  be 
actually  so  applied. 

Martin  H.  and  Boteler,  for  the  plaintiff.  The  payment 
set  up  by  the  defendant,  evidently  had  its  origin  subse- 
quently to  the  time  of  legal  memory.  The  40s.  to  which 
the  twelve  marks,  under  the  first  ordinance,  paid  to  the 
two  priests  of  St.  Gabriel's  Chapel,  was  reduced  by  the 
ordinance  of  Bishop  Grandison,  in  1366,  appears  from  the 
Ecclesiastical  Survey,  to  have  been  in  the  time  of  Hen. 
VIII.  payable  to  the  vicars  choral  of  Exeter,  the  chapel 
of  St.  Gabriel,  having  then  ceased  to  exist.  Although  no 
actual  conveyance  of  this  payment  to  the  vicars  choral 
can  be  shewn,  there  is  no  doubt  of  its  being  the  same,  and 
it  is  not  disputed,  that  this  sum  of  405.,  as  also  a  sum  of 
13i.  4d.  a-year  to  the  rector  of  Sowton,  is  paid  out  of 
the  rectory  of  Farringdon,  down  to  the  present  time.  It 
is  impossible  that  a  modus  of  so  large  an  amount  as  21.  6s. 
8d.  could  have  been  payable  at  the  time  of  the  Ecclesi- 
astical Survey,  without  its  being  noticed,  especially  as 
many  articles  of  much  smaller  amount  are  described. 

Jervis,  Tinney,  and  Coleridge,  for  the  defendant.  .  The 
defence  is  consistent  with  all  the  documents  produced 
on  the  part  of  the  plaintiff.  The  manor  of  Clist  is  not 
in  the  parish  of  Farringdon/  though  some  of  the  demesne 
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lands  are.    The  modus  set  up  by  the  defendant,  is  a  pay-        1825. 
ment  in  lieu  of  all  tithes  arising  from  the  demesne  lands      Fishmi 
within  the  parish  and  rectory.  .  The  first  document  does       Clerk, 
not  prove  the  allegation  that  Bishop  Branscombe  acquired        ]Lord 
the  manor  within  the  time  of  legal  memory.    The  grant      Graves. 
appears  to  be,  not  of  the  manor  of  Clist,  but  of  one  mes- 
suage, one  garden,  and  one  chvem  (a)  of  land,  and  the 
advowson  of  the  church  of  Farringdon.    The  plaintiff 
founds  his  claim  as  rector,  but  the  evidence  proves  him  to 
be  only  vicar,  and  as  such,  he  can  only  be  entitled  to  the 
tithes  by  endowment.      The  instrument  of  1321  cannot 
operate  as  an  endowment ;  for  no  legal  appropriation  could 
have  been  made  without  the  king's  consent,  even  sup- 
posing the  bishop  to  have  been,  as  alleged,  both  patron 
and  ordinary  (6).    The  Court  cannot,  therefore,  consider 
this  instrument  as  a  valid  appropriation,  or  as  giving  the 
plaintiff  any  right  to  the  tithes ;  and,  at  all  events,  will 
not  decide  against  so  ancient  a  payment,  without  first 
directing  an  issue. 

Martin,  in  reply.  If  it  be  shewn  that  a  payment  set 
up  in  lieu  of  tithes,  did  not  exist  before  legal  memory,  the 
payment  of  it  for  two  or  three  centuries  is  immaterial. 
The  modus  alleged  is  2/.  6s.  Sd.;  whilst  the  payment 
proved,  is  2L  9s,  8d.,  and  the  difference  is  not  accounted 
for  by  any  satisfactory  evidence.  It  is  sufficient  for  the 
plaintiff  to  shew  any  period  at  which  this  payment  did  not 
exist ;  for  it  then  cannot  be  a  modus.  In  early  times,  the 
bishop  of  the  diocese  had  an  absolute  control  over  all  the 
tithes  in  his  bishopric,  and  the  ordinary,  after  the  Norman 
Conquest,  directed  the  disposition  and  application  of  the 
tithes.  At  the  foundation  of  a  chapel,  it  was  usual  to 
appoint  certain  profits,  or  some  fixed  endowment  for  its 

(*)  The  genuine  meaning  of  the  word  clavem  could  not  be  explained, 
(a)  Grendon  y.  The  Bishop  of  Lincoln,  Plowd.  493.  Rast.  Ent.  497  b. 
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support,  in  order  that  it  might  be  less  burdensome  to  the 
mother  church  (a).  After  Bishop  Branscombe's  decease, 
and  whilst  Stapylton  was  bishop^  the  instrument  termed 
^*Annexio  ecclesiarum  de  Clist  Formison  et  de  Famdon" 
was  executed.  It  has  been  urged,  that  this  instrument 
cannot  be  an  appropriation,  because  the  king  was  no 
party  to  it :  the  reason  assigned  is,  that  the  king  would 
lose  his  right  of  lapse.  Before  the  Council  of  Lateran,  no 
such  thing  as  lapse  was  known ;  all  livings  were  donatives. 
Spiritual  investiture  was  an  encroachment  of  the  clergy, 
before  which,  no  such  prerogative  existed.  It  is  true,  that 
from  the  Constitutions  of  Clarendon  (b),  when  any  land 
was  to  pass,  the  king's  licence  was  necessary,  because  of 
the  statutes  against  mortmain :  but  where  the  spiritualty 
alone  was  concerned,  the  ordinary  might  take  the  appro- 
priation, without  any  licence.  If  it  were,  however,  neces- 
sary, the  Court  would  now  presume  it.  The  law  presumes 
that  all  appropriations,  even  to  a  layman,  were  made  with 
all  necessary  formalities  (c).  The  existence  of  a  customary 
payment  must  have  originated  from  the  payment  of  the 
2/.  6s.  8d.  founded  by  Bishop  Stapylton,  who  having 
created  it,  his  successor  afterwards  annulled  it,  as  he 
clearly  had  a  right  to  do.  The  Court  ought  not  to  direct 
an  issue  when  no  new  evidence  can  be  laid  before  the  jury, 
and  the  Court  is  better  able  than  a  jury,  to  judge  of  the 
documentary  evidence  already  produced. 


Alexander,  Lord  Chief  Baron.  [After  stating  the 
nature  and  effect  of  the  pleadings].  The  defendant  has 
two  propositions  to  establish,  first,  that  the  lands  of  which 
the  tithes  are  demanded,  are  parcel  of  the  demesne  lands  of 
the  manor;  and  secondly,  that  the  payment  set  up  by  him 
for  the  demesne  lands,  within  the  manor,  has  been  paid 


(a)  Bum.  Eccle.L.  p.  302,  7th  edit.  tit.  Chapel.  Degge,  1,  c.  1^. 
(6)  Temp.  Hen.  II.,  1164.  (c)  Cro.  Jac.  252. 


TRINITY  TERM,  6  GEO.  IV. 


373 


from  time  immemorial,  or  is  of  such  antiquity,  that  its 
presumptive  character  ought  to  be  inferred. 

The  arguments  on  the  part  of  the  plaintiffs  do  not  seem 
to  dispute  the  first  point ;  and  therefore,  though  I  have 
not  minutely  examined  the  evidence,  I  feel  myself  au- 
thorized by  the  reasoning  of  the  plaintifis,  to  consider  the 
evidence  respecting  the  identity  of  the  lands  to  establieii 
the  proposition  for  which  it  was  produced, — that  the  lands 
in  question  are  parcel  of  the  demesne  of  the  manor. 

The  second  point  has  been  much  discussed,  and  does 
not  appear  to  me  to  be  so  clearly  with  the  defendant. 
There  is  satisfactory  evidence  of  an  ancient  payment  in  lieu 
of  tithes,  but  not  of  the  payment  pleaded.  A  sum  of 
21.  9s.  8d.  appears  to  have  been  received  with  entire  uni- 
formity by  the  rectojrs,  from  the  owners  of  the  manor,  in 
the  name  of  a  pension,  and  in  satisfaction  of  the  tithes 
of  the  demesnes  within  the  parish.  A  foundation  is  laid 
for  this  evidence  so  early  as  the  reign  of  Chas.  I.,  by  a 
lease  from  the  Earl  of  Bedford,  then  proprietor  of  this 
manor,  reciting  that  a  money  payment  or  pension  was 
paid  to  the  parson  of  Farringdon  for  the  premises  demised, 
which  were  part  of  the  lands  now  in  question.  The  sum 
paid  is  not  specified,  nor  was  specification  necessary  for 
the  object  of  that  instrument.  This  deficiency  is,  however, 
amply  supplied  by  other  documents.  A  long  succession 
of  receipts,  and  vicars'  books,  and  parol  testimony,  estab- 
lish, that  for  a  great  length  of  time  21.  9s,  8d.  have  been 
paid  by  the  owner  of  the  manor,  and  received  by  the  rector 
for  the  tithes  in  question.  There  is  no  evidence  of  any 
tithes  in  kind  having  at  any  time  been  rendered.  It  will 
be  remembered,  however,  that  the  modus  pleaded,  is  a  mo- 
dus of  2/.  6s.  8d.  This  discrepancy  has  been  the  subject  of 
observation  on  the  part  of  the  plaintiff.  In  answer  to  such 
observation  it  has  been  urged,  that  some  of  the  depositions 
state,  the  3s.  additional,  the  difference  between  21,  6s,  8d. 
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and  21.  9s.  8d.  to  be  paid  in  respect  of  the  repws 
of  the  church  or  chancel.  This  position  is  countenanced 
by  some  testimony  of  reputation  to  that  effect.  It  is,  how- 
ever, Uttle  more  than  an  obscure  rumour ;  many  of  the 
witnesses  do  not  speak  of  it  at  all,  and  it  does  not  appear 
to  be  confirmed  by  any  written  document.  It  was  not, 
so  far  as  I  observed,  pointed  out  in  any  of  the  receipts  or 
books,  and  no  historical  account,  founded  on  documents 
or  otherwise,  has  been  given  of  any  such  commutation  for 
the  charge  of  repairing  the  church  or  chancel.  It  is  not, 
however,  upon  this  point,  that  I  think  the  present  case 
ought  to  be  disposed  of.  If  it  turned  upon  this  only, 
I  should  not  overthrow  a  payment  of  such  antiquity, 
so  uniformly  paid  and  accepted,  without  further  inquiry. 
There  are,  in  my  judgment,  more  formidable  objections 
to  this  defence;  objections  more  difficult  to  be  surmounted 
than  any  difference  between  the  modus  laid,  and  the  usage 
proved. 

It  must  be,  I  am  satisfied,  the  inclination  of  every 
judge,  and  is  certainly  of  myself,  where  he  finds  an  estab- 
lished usage,  an  usage  acted  upon  for  ages,  not  to  disturb 
it,  if  it  can  be  supported  consistently  with  the  rules  of 
law.  But  I  am  not  able  to  invent  any  hypothesis  on 
which  the  transactions  of  the  13th  and  14th  centuries, 
proved  in  this  cause,  can  be  made  consistent  with  the 
supposition,  that  this  payment  was  in  those  ages  a  pre- 
scriptive payment,  in  lieu  of  tithes  for  the  demesnes  of  the 
manor. . 

It  is  a  rule  too  trite  to  require  being  mentioned,  that 
satisfactory  evidence,  subsequent  to  the  time  of  memory, 
that  the  payment  in  question  did  not  then  exist  of  right, 
will  rebut  the  inference  to  be  drawn  from  a  later  usage, 
however  reasonable,  however  uniform,  and  however  clearly 
and  satisfactorily  proved.  Upon  this  principle,  the  Court 
of  Exchequer  acted  in  the  Homchurch  case  (a),  and  the 

(a)  Morgan  v.  Tjrler,  cited  in  Short  v.  Lee. 
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late  Master  of  the  Rolls  in  the  case  of  Short  v.  Lee,  in 
1821  (a). 

When  documents  of  a  remote  age  are  produced  in  order 
to  shake  a  possession  of  centuries^  it  is  allowable  to  weigh 
their  admissibility  with  great  strictness,  to  examine  their 
language  with  critical  scrutiny,  and  carefully  to  try, 
whether  upon  any  reasonable  construction  they  are  con- 
sistent with  the  long  established  usage.  I  have  done 
so  upon  this  occasion,  and  I  am  unable  to  escape  from 
the  conclusion  which  these  documents  force  upon  me, 
either  that  the  usage  in  question  originated  with  those 
documents,  or  at  a  later  period,  either  of  which  supposi- 
tions is  fatal  to  the  defence.  The  admissibility  of  these 
documents  has  not  been  seriously  disputed.  I  will  there- 
fore consider  them.  It  appears  that  shortly  previous  to 
1270,  Walter  Bramcombe,  the  then  bishop  of  Exeter, 
being  the  ordinary,  acquired  for  himself  and  his  suc- 
cessors, the  advowson  of  this  church  of  Farringdon.  In 
that  year,  1270,  being  patron  and  ordinary,  and  the  church 
being  vacant,  he  by  charter  appropriated  this  benefice  for 
the  support  of  two  chaplains,  in  a  chapel  which  he  had 
then  lately  erected  within  the  walls  of  his  episcopal  palace 
of  Clist.  The  transactions  which  followed  immediately 
this  appropriation,  are  to  be  collected  from  the  recitals 
of  the  document  of  1321,  of  Bishop  Stapylton. 

His  Lordship  then  stated  the  recitak  of  the  document 
of  1321,  and  proceeded  thus : 

From  these  recitals  three  things  appear.  First,  that  the 
bishop  was,  at  that  time,  lord  of  the  manor  of  Clist. 
Secondly,  that  he  had  restored  to  the  incumbent  the  tithes 
of  the  parish.  Thirdly,  that  he  had  reserved  to  himself 
the  power  of  retaining  the  tithes  of  the  ancient  demesne, 
paying  in  lieu  thereof  to  the  incumbent  2/.  65.  %d.  How 
does  this  accord  with  the  notion,  that  the  payment  was  at 


1825. 


(a)  2  Jac.  &  W.  464. 
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that  time  an  ancient  and  immemorial  payment,  or  estab- 
lished as  of  right  between  him  and  the  incumbent,  or  the 
priest  of  the  chapel  ?  He  himself  tells  you,  that  it  had 
been  established  by  his  own  ordinance.  One  is  tempted 
to  think,  that  prior  to  this  time,  the  demesnes  were  not 
within  the  parish,  or  were  by  some  means  exempted  frcMn 
tithes,  for  he  himself  recites,  that  he  had  ordained  that 
the  vicarage  should  consist  of  all  the  tithes  of  Famdon, 
together  with  all  the  tithes  of  the  ancient  demesne  of  his 
manor ;  as  if  the  latter  were  not  included  in  the  former. 
It  appears  from  a  subsequent  part  of  this  instrument,  that 
this  payment  of  2/.  6s.  8d.  for  the  tithes  of  the  ancient 
demesnes  rested  on  his  own  ordinance,  as  I  shall  shew 
presently. 

His  Lordship  then,  after  stating  at  length  the  operative 
parts  of  the  instrument  of  1321,  proceeded-r-This  instru- 
ment must  be-  a  forgery,  or  have  been  wholly  ineffectual ; 
or  else  the  vicar,  the  moment  the  seal  was  put  to  it,  became 
entitled  to  all  the  tithes  in  kind  of  the  ancient  demesne 
of  the  manor.  It  shews  the  legal  extinction  in  law 
and  right  of  the  payment.  What  ground  is  there  to 
dispute  the  legal  validity  of  this  ordinance  ?  Suppose 
this  payment  had  not,  as  it  seems  to  have  done,  originated 
in  a  provision  of  the  same  bishop,  prior  in  time  only  by  a 
few  years,  but  had  been  founded  on  a  more  solid  basis, 
and  had  been  at  that  time  a  prescriptive  payment,  would 
not  this  transaction  have  determiuMi  it  ?  What  obstacle 
could  prevent  the  bishop,  the  owner  of  the  lands,  the  lord 
of  the  manor,  the  patron  of  the  living,  the  ordinary  of  the 
diocese,  with  the  consent  of  his  chapter,  with  the  concur- 
rence of  every  other  person  having  an  interest  in  the 
transaction,  to  extinguish  this  supposed  modus,  and  to 
confer  upon  the  incumbent  the  tithes  in  kind  ?  Was  not, 
at  that  period,  his  own  act  as  lord  of  the  manor  and  owner 
of  the  lands,  sufficient  to  relinquish  his  right,  if  right  there 
was  any  ?  If  it  could  be  doubted  that  the  manor  of  Clist  was 
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then  parcel  of  the  possessions  of  the  bishoprick,  the  instru-        1825. 
ment  itself  would  be  sufficient  evidence  of  that  fact.    It  is 
also  called  by  the  defendant  in  his  answer  Bishop's  Clist. 

The  instrument  of  1270,  establishing  the  chapelry  within 
the  walls  of  the  courts  also  confirms  that  fact.  And  the 
same  fact  is  confirmed  by  a  subsequent  instrument  of  great 
antiquity,  which  I  have  not  yet  mentioned,  an  instrument 
of  a  subsequent  bishop,  of  the  name  of  Grandison. 

If  the  intervention  of  the  crown,  or  a  royal  license  were 
necessary,  as^it  is  contended  to  be,  for  an  appropriation, 
it  would  not  follow  that  it  was  necessary  in  this  case ;  and 
if  it  were,  it  would  be  proper  to  infer  it,  especially,  as  the 
instrument  recites  that  all  due  legal  solemnities  had  been 
observed. 

The  next  document  to  which  I  shall  advert  is,  the  ordi- 
nance of  Bishop  Grandison,  to  which  I  have  alhided.  It 
is  dated  in  1360.  It  is  material,  because  it  recognizes  all 
the  former  provisions  to  which  I  have  adverted ;  but  still 
more  material  from  its  connexion  with  the  subsequent  his- 
tory of  the  benefice,  and  with  its  situation  in  one  respect 
even  at  this  day.  It  connects  those  transactions  with  the 
present  time.  After  noticing  all  the  former  arrangements, 
particularly  the  estabUshment  of  the  two  priests  in  the 
chapel  of  St.  Gabriel,  and  the  appropriation  of  all  the 
profits  of  the  benefice  to  them,  and  noticing  also  the 
provision  of  1321,  by  which  the  incumbent  of  Famdon  was 
burthened  with  the  payment  of  twelve  marks,  and  then  de- 
scribing the  inaaequacy  of  the  profits  of  the  benefice,  it 
relieves  the  incumbent  from  the  payment  of  nine  out  of  the 
twelve  marks,  and  directs  that  he  shall  pay  in  future  405., 
and  405.  only,  to  the  priests  in  the  episcopal  chapel.  It  is 
stated  that  this  payment  continues  to  the  present  day ; 
and  is  represented  to  be  payable  to  the  vicars  choral  of  the 
cathedral  of  Exeter.  It  was  so,  at  least  in  the  time  of 
Henry  the  VIII.,  and  appears  in  the  Ecclesiastical  Survey 
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of  the  26th  year  of  that  prince's  reign.  Whether  it  would 
be  just  or  accurate  reasoning,  as  has  been  attempted  in 
the  argument,  to  deduce  from  the  silence  of  that  document 
respecting  the  modus  now  in  question,  the  inference  that  it 
did  not  then  exist,  I  ynll  give  no  opinion,  because  I  do 
not  think  it  necessary;  but  no  man  can  deny  that  it  shews 
the  payment  by  the  incumbent  of  Famdon  to  the  yicais 
choral  of  Exeter,  of  the  identical  40s.,  according  to  the 
provision  of  Archbishop  Grandison,  in  1360.  The  entry 
is  to  this  effect,  among  the  deductions  from  the  emolu- 
ments of  the  rector  of  Faringdon,  40s.  payable  to  the 
vicars  choral  of  the  cathedral  church  of  St.  Peter,  of  Ex- 
eter, for  an  annual  pension  belonging  to  the  chapel  of  Clysi 
Bishop,  "  ad  capellam  de  Clyst  episcopi" 

This  identifies  the  40s.  said  to  be  now  actually  paid  by 
the  incumbent  of  Farringdon,  to  the  vicars  choral,  with 
the  405.  allotted  to  the  bishop's  chapel  by  the  document 
of  1360,  and  part  of  the  larger  sum  charged  upon  the 
church  of  Farringdon  by  the  ordinance  of  1321 ;  and  the 
fact  that  there  was  then,  and  is  now,  an  existing  payment 
derived  out  of  those  instruments,  and  created  by  them, 
establishes  their  authenticity,  supports  and  confirms  the 
opinion  of,  their  origin,  if  any  doubt  could  be  entertained 
respecting  them^  and  affords  strong  testimony  in  favour  of 
the  history  of  this  benefice,  and  of  this  supposed  modus. 
There  is  another  payment,  mentioned  in  the  Ecclesiastical 
Survey,  to  be  made  by  the  vicar  of  Farringdon,  which  it  is 
said  is  still  made,  and  owes  its  origin  and  its  destination 
to  the  same  charter  as  the  405.  which  I  have  mentioned, 
and  from  which  ev^  one  of  the  inferences  to  be  drawn 
from  the  payment  of  the  405.  to  the  vicars  choral  follows 
with  equal  force.  It  is  a  sum  of  135. 4(2.,  provided  by  the 
charter  of  1321  >  to  be  paid  by  the  vicar  of  Famdon  to  the 
rector  of  Clist  Formizon,  and  stated  by  the  Ecclesiastical 
Survey  to  be  payable  to  the  rector  of  Sowdon.     If  it  be 
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true  that  Sowdon  and  Clist  Formizon  are  the  same  parish,        1825. 
the  hke  observations  may  be  made  upon  it. 

There  is  one  other  document  produced  of  the  date  of 
1372.  It  is  an  exchange,  with  the  concurrence  of  the  pro- 
per authorities,  between  the  incumbent  of  Farringdon  and 
the  incumbent  of  another  parish.  It  is  no  otherwise  ma- 
terial than  as  it  recognizes  the  two  payments  of  405.  and 
135.  4d.,  to  be  made  by  the  vicar^  or  rector,  as  he  is  then 
called,  of  Farringdon. 

These  documents,  spreading  over  a  period  of  a  century, 
from  1270  to  1372,  explaining  and  confirming  each  other, 
and  all  of  them  receiving  some  confirmation  from  the  Eccle- 
siastical Survey,  force  upon  the  mind  of  any  man  who 
will  examine  them  carefully,  the  strongest  conviction,  that, 
in  the  13th  and  14th  centuries  the  modus  now  in  question 
was  neither  paid  nor  of  right  payable ;  and  the  present 
defence,  therefore,  wholly  fails. 

From  what  circumstances  the  present  payment  grew  up 
and  has  continued  for  so  long  a  period  as  appears  by  the 
evidence  in  this  case,  whilst  these  documents  slept  in  the 
repositories  from  whence  they  have  been  lately  brought,  it 
is  in  vain  to  conjecture.  It  seems,  however,  most  probable, 
that  it  was  a  renovation  of  the  payment  established  some- 
time previous  to  1321,  and  abrogated  by  the  charter  of 
that  date.  However  this  may  be,  it  can  be  of  no  legal 
validity,  its  origin  appearing  to  be  subsequent  to  the  time 
of  legal  memory.  It  is  not  without  reluctance  that  I  act 
against  an  usage  of  so  long  duration  as  has  prevailed  in 
this  case,  but  the  rules  of  law  on  this  subject  require  it. 

The  only  material  question  remaining  is,  whether  I  shall 
take  upon  myself  to  decide  this  case,  without  sending  the  • 
parties  to  an  issue.  If  I  thought  any  information  could  be 
derived  by  directing  an  issue,  I  should  certainly  do  so ; 
but  as  this  case  depends  chiefly,  if  not  entirely,  on  the 
construction  of  ancient  documents,  of  which  I  think  I  can 
draw  the  conclusion  as  well  as  a  jury,  I  should  only  be 
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1825.  putting  the  p^urties  to  farther  and  unnecessary  expense.  I 
shall^  therefore,  make  a  decree,  according  to  the  prayer  of 
the  bill ;  but,  from  the  circumstances  of  the  case,  without 
costs. — ^The  account  to  be  confined  to  six  years  from  the 
filing  of  the  bill. 

J      _.  Drake^  Clerk,  v.  Smyth  and  others. 

V^^'^^^J^  1  HE  plaintiff,  the  vicar,  having  failed  in  his  application 
ingdirectedto  for  a  new  trial  of  the  issue  directed,  (see  ante,  p.  213,  245), 
tSe  plaiiftiff  *^®  cause  now  came  on  for  further  directions  on  the  pastea : 
the  vicar,  tie-  with  respect  to  the  costs,  which  were  represented  to  be  of 

dined  totry  *^.,      ,, 

it,andsuffered  ^^ly  considerable  amount. 

ihemoduM  to  , 

be  taken  pro 

ctmftMtoi  he         Barber,  for  the  defendants.— It  is  a  settled  rule  of  the 

to*wS!r*  Court,  that  costs  follow  the  fate  of  the  issue,  and  the 

costs.  modus  having  been  found,  the  defendants  are  entitled  to 

invariably  fol-  ^^^  costs.      Notwithstanding  the  appeal,   the  plaintiff 

low  the  result  thought  fit  to  proceed  with  the  account  of  the  tithes  in 

of  an  issue, 

and  therefore,  the  Master's  Office,  and  incurred  great  expense  :  we  ap- 

¥^^^^^  plied  to  the  Court  to  stay  proceedings  pending  the  appeal, 
ed  by  a  jury,  but  our  application  was  refused.  Very  great  expense  was 
circum^ces  i'lcurred  in  taking  the  account  of  tithes  of  hay  in  Warm- 
ed the  case,  field,  which  was  useless,  as  the  plaintiff  submitted  to  the 
sidered  that  fnodus  of  8cf .,  by  declining  to  try  the  issue.     He  ought,  at 

Ae  plaintiff     j^ast,  to  pay  those  costs, 
had  strong  '        *^  •' 

probable 

S^^t,  Martin,  H,  and  Simpkinson,  for  the  plaintiff,  the  vicar. 

no  costs         There  is  no  such  rule  in  this  Court  as  that  contended  for. 

on  either  '^^^  moduses  in  this  case  were  most  extraordinary,  and  the 
side. 

An  account  of  tithe-hay  being  decreed,  the  defendants  appealed  from  so  much  of  the 
decree  as  directed  the  account  with  respect  to  lands  in  the  township  of  S.,  and  the 
decree  was,  to  that  extent,  ultimately  reversed  ;  pending  the  appeal,  the  plaintiff  took 
the  account  as  to  all  the  lands,  including  those  in  the  township  of  S.;  tne  Court,  on 
application,  declining  to  restrain  him  from  so  doing.  On  an  application  for  costs,  the 
Court  held,  that  it  was  convenient  that  the  whole  account  should  be  taken  at  the  same 
time,  and  refused  to  make  the  plaintiff  pay  the  costs  of  the  account  as  to  the  township 
of  S. :  but  at  the  same  time  did  not  allow  him  any  costs  in  respect  of  so  much  of  the 
'  account. 
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late  Lord  Chief  Baron  therefore  decreed  an  account  of        ^®^^' 
the  tithes.     On  appeal,  that  decree  was  affirmed,  except      Drake, 
as  to  the  hay,  with  respect  to  which,  after  much  difference       Clerk, 
of  opinion  in  the  House  of  Lords,  issues  were  directed.   Smyth,  and 
It  is  evident,  from  the  endorsement  on  the  pastea,  that  the      ^^^^^^^ 
learned  judge  was  not  satisfied  with  the  verdict;  which 
distinguishes  this  from  the  generality  of  the  cases.     On 
the  apptication  for  a  new  trial,  one  of  the  judges  of  this 
Court  was  of  opinion  with  the  plaintiff,  that  the  modtises 
ought  to  be  considered  to  apply  to  the  crofts  only,  and 
not  to  all  the  lands  in  question.     [Lord  Chief  Baron.    I 
wish  to  know  whether  I  am  to  understand  the  costs  to 
mean  costs  in  the  cause,  or  costs  to  be  given.     I  think 
there  is  some  distinction  in  the  cases  where  there  are  pro- 
ceedings in  the  cause.     But  if  there  be  an  application  for 
an  interlocutory  order,   which  is  refused,   I  think  there 
ought  to  be  no  costs  on  either  side.    The  decree  directs 
the  account  of  the  several  titheable  matters ;  with  respect 
to  which  an  issue  is  directed  to  be  taken,  with  costs.     I 
am  therefore  precluded  from  saying  any  thing  about  these 
costs.  I  shall  direct  the  Master  to  tax  them  according  t^ 
the  decree.] 

Barber  in  reply  contended,  that,  as  the  greater  part  of  the 
costs  had  been  incurred  through  the  plaintiff's  proceeding 
in  the  accounts,  pending  the  appeal,  he  was  liable  to  pay 
such  costs. 

Lord  Chief  Baron.  It  seems  to  me  that  the  direc- 
tions in  this  case  are  almost  of  course.  I  intend  the 
plaintiff  to  have  the  costs  of  every  proceeding  where  it 
is  not  expressed  to  the  contrary  in  this  order. 

First,  As  to  the  interlocutory  orders. — My  memory  fails 
me  if  there  are  not  some  settled  rules  of  practice,  by 
which  the  Master,  without  any  special  direction,  would 
tax  the  costs  of  such  of  these  interlocutory  applications  as 
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1825.        to  which  the  Court  had  given  no  directions  on  the  subject; 

Drake        ^^^  respect  to  these,  therefore,  I  think,  that  as  to  such 

Clerk,       of  them  which  the  Master  would  so  tax  of  course,  the 
Smtth,  and    Court  ought  not  to  make  any  order. 

othen.  Ag  tQ  ijie  modtis  of  8d.,  I  cannot  doubt,  on  any  princi- 

ple, that  the  defendant  is  entitled  to  his  costs  with  respect 
to  this  modus  :  for  the  plaintiff  was  bound  to  try  the  issue, 
and  suffering  that  to  be  taken  pro  confuso,  he  submitted 
to  pay  the  costs. 

As  to  the  costs  with  respect  to  the  modus  of  6s.  for  hay 
in  Sharlston,  I  have  a  very  distinct  recollection  of  this 
case  on  a  former  occasion,  when  I  made  many  anxious 
inquiries,  and  I  have  a  strong  recollection  that  myself  and 
two  other  of  the  judges  thought,  that,  if  we  had  been  on 
the  jury,  we  should  have  given  the  same  verdict,  though 
we  could  not  conceal  from  our  own  minds,  that  there  was 
strong  probable  ground  of  suit.  If  there  be,  as  is  stated, 
any  inflexible  rule  that  costs  follow  the  result  of  the  issue, 
I  must  give  them ;  but  I  know  of  no  such  rule.  At  the 
same  time,  I  think  I  ought  not  to  allow  the  plaintiff  any 
costs.  As  to  these,  therefore,  I  shall  give  no  costs  on 
either  side. 

As  to  the  account  of  the  tithes  of  hay,  I  think,  that  with 
respect  to  the  costs  of  taking  the  account,  the  plaintiff  is 
entitled  to  all  the  costs  of  that  part  in  which  he  has  suc- 
ceeded ;  and  the  only  question  therefore  arises  as  to  the 
account  of  the  hay  in  Sharlston;  and  I  do  not  suppose, 
looking  at  the  large  amount,  that  much  additional  expense 
was  incurred  by  this,  and  it  was  certainly  the  most  conve- 
nient course,  that  the  account  should  be  taken  at  the  same 
time.  I  therefore  think,  that  as  to  the  issue,  and  as  to 
the  account  of  hay  in  Sharlston,  no  costs  ought  to  be 
paid : — ^that  as  to  the  costs  attending  the  modus  of  8d.  for 
hay  in  Warmfield,  the  plaintiff  ought  to  pay  costs.  And 
as  to  the  interlocutory  orders,  the  costs  ought  to  be  taxed, 
according  to  the  rule  which  I  have  laid  down. 
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Exchequer  of 

Rees.  on  the  several  demises  of  Howell^  and  Dalton,    Vi^^v^fc*^ 

.     ^  ^  1825. 

spinster,  v.  Bow  en.  j^  ^tk. 

X  HIS  was  an  action  of  ejectment  brought  by  Charles      Xn  eject- 
HotcelL  for  the  recovery  of  certain  estates  in  Carmarthen-  °*®?*>  f*" 

amrned  office 

shire.    The  declaration  contained  two  comits,  one  on  the  copies  of  a 
demise  of  Howell,  the  real  plaintiff,  as  heir  at  law  of  one  ^L^fii^^" 
Arthur  Bevan;  the  other  on  the  demise  of  Mary  Dalton,  the  defend- 
as  the  administratrix  of  the  surviving  trustee  of  an  out-  junction,  an  " 
standing  term  of  years.     On  the  trial  of  the  cause  before  ^^  affidavit 
Garrow,  B.,  at  the  last  Hereford  assizes,  the  plaintiff,  havebeen 
having  failed  on  the  first  count,  proceeded  on  the  second,  ^^^^yi"*  ^^ 

°  .        *^  equity  suit 

And  for  the  purpose  of  shewing  that  Mary  Dalton  had  an  by  a  person 

interest  in  the  premises,  an  examined  office  copy  of  a  bill  ^^®  ^™® 
filed  by  the  defendant  in  Chancery  in  February  last,  against  description, 
the  fessors  of  the  plaintiff,  to  restrain  them  from  proceeding  motion  lor  ^ 
in  this  action,  and  from  settinec  up  the  term  for  the  pur-  an  injunction, 

.  and  aUeging 

pose  of  ejecting  him, — and  a  similar  copy  of  an  affidavit  title  to  the 

intituled  in  the  equity  suit,  purporting  to  have  been  sworn  P'®"'"^"* 
by  George  Bowen,  of  Lleyngwair,  in  the  county  of  Pem-  lessors  of  the 
broke,  Esq.,  (the  actual  name  and  description  of  the  present  p,^uced^to* 
defendant),  the  plaintiff  in  the  suit,  and  alleged  to  have  been  prove  that 
put  m  to  ground  a  motion  for  a  special  mj  unction,  were  pro-  that  the  copy 
duced.  The  latter  document  stated,  (tw^^r  a/ta),  that  ilrMwr  oftheaffida- 

vit  was  not 

Bevan  being  seised  in  fee  of  divers  freehold  estates  in  Car-  admissible 
marthenshire,  and  elsewhere,  by  his  wiU,  dated  AugustlSth,  SStigT^J 
1726,  and  a  codicil  subsequently  executed,  demised  the  that  it  had 

been  ua^q 

same,  if  he  should  die  without  issue  by  his  wife  Bridget      ^^  ^^ 
Bevan,  to  trustees  and  their  heirs,  for  his  wife  during  her  s^ems,  that  if 
life,  in  case  she  survived  him,  and  after  her  decease  to  the  admissible,  it 

use  of  such  of  his  relations  as  she  should  appoint ;  and  ^^^  °?*  ^ 

/  ^  .         sufficient  evi- 

died  without  having  altered  or  revoked  his  will,  and  with-  dence  of  title.^ 
out  issue  by  his  said  wife,  and  leaving  her  surviving ;  that 
by  a  certain  indenture  of  appointment,  dated  the  23rd 
December,   1778,   between  Bridget  Bevan,  of  the  first 
part;  James  Dalton,  of  the  second  part;  and  Edward 
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1825.  Daltoriy  of  the  third  part ;  the  said  Bridget  Bevan  ap- 
Reus  pointed  from  her  decease  all  the  devised  lands  situate  in  the 
dem.  Howell  caunty  of  Carmarthen,  Sfc,  to  the  use  of  the  two  Daltons, 
BowEN.  ^^^  executors,  administrators,  6^c.,for  a  term  of  100  years, 
to  commence  from  her  decease,  upon  certain  trusts,  and  after 
the  expiration,  or  other  sooner  determination  of  the  said 
term,  and  subject  thereto,  and  to  the  trusts  thereof  in  the 
meantime,  to  the  use  of  Zacharias  Bevan  and  his  assigns, 
for  life^  with  remainder  to  the  first  and  other  sons  of  his 
body,  and  then  to  his  daughters,  successively  in  tail ;  re- 
mainder to  the  use  of  John  Laugharne  and  his  assigns,  for 
life,  with  remainder  to  the  first  and  other  sons  of  his  body 
successively  in  tail ;  remainder  to  the  use  of  Ev€m  Price 
and  his  assigns,  for  life,  with  remainder  to  the  first  and 
other  sons  of  his  body  successively  in  tail ;  remainder  to 
the  use  of  Hester  Bowen,  the  wife  of  George  Bowen,  and 
her  assigns  for  life,  remainder  to  the  use  of  James  B&wen, 
one  of  the  sons  of  the  said  George  aftd  H,  Bowen,  and  his 
assigns  for  life,  remainder  to  the  first  and  other  sons  of 
the  body  of  the  said  James  Bowen  successively  in  tail,  with 
the  usual  hmitations  in  each  case  to  trustees  to  preserve 
contingent  remainders,  with  divers  remainders  over.  The 
afiSidavit  further  stated,  that  Bridget  Bevan  died  in  the 
year  1780,  without  having  revoked  the  appointment,  and 
that  upon  her  decease  the  two  Daltons  became  possessed 
of  the  term  upon  the  trusts  aforesaid ; — that  the  first  three 
tenants  for  life  imder  the  appointment  successively  en- 
tered on,  and  held  the  appointed  hereditaments,  subject  to 
the  trusts  of  the  term,  and  died ;  the  first  without  any  son 
or  daughter,  or  issue  of  any  son  or  daughter,  the  two 
others  without  any  son,  or  issue  of  any  son ; — ^that  Hester 
Bowen  and  James  Bowen,  the  two  next  tenants  for  life 
successively,  having  died  before  Evan  Price,  deponent, 
as  the  first  son  of  the  said  James  Bowen,  on  the  death  of 
Evan  Price  in  1823,  became  seised  as  tenant  in  tail  of  the 
appointed  hereditaments,  and  took  possession  of  the  greatest 
part  thereof,  and  the  several  tenants  of  the  several  parts 
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attorned^  and  became  tenants  thereof  to  him  for  the  same,  1825. 
'^  and  deponent  has  ever  since  been^  and  now  is  in  such  pas-  ^^^ 
session,  subject  nevertheless  to  the  said  term  for  years/ some  dem.  Howell 
of  the  trusts  whereof  are  still  subsisting,  and  which  term  Bowen. 
hath  become,  and  is  now  vested  in  the  defendant,  Ma,ry 
Dalton,  as  the  administratrix  of  the  before-named  Edward 
Dalton,  who  survived  his  co-trustee"  The  afiSidavit  further 
stated  that  Charles  Howell  had  set  up  a  claim  to  the  in- 
heritance of  the  said  hereditaments  and  premises,  m  dero- 
gation of  the  title  of  the  deponent  thereto  under  the  ap- 
pointment, on  a  pretext  of  being  heir  at  law  of  the  testator, 
and  had  commenced  an  action  of  ejectment  in  the  Exche- 
quer, on  his  own  demise,  for  recovering  possession  of  the 
same,  upon  a  pretence  that  the  appointment  to  the  deponent 
in  tail  was  defective,  and  bad  for  remoteness; — that 
Charles  Howell,  since  bringing  the  action,  had  prevailed 
on  Mary  Dalton  to  join  with  him  therein,  and  had 
amended  his  declaration  pursuant  to  an  order  for  that 
purpose,  by  inserting  a  demise  on  the  part  of  her,  as  such 
termor ; — that  the  only  trusts  remaining  of  the  term  were 
the  payments  of  three  small  annuities  to  relations  of  the 
testator,  two  of  which  had  been  paid  up  to  very  recent 
periods,  and  the  third  had  not  been  applied  for  since  the 
death  of  Evan  Price,  and  that  the  annual  value  of  the 
hereditaments  on  which  the  annuities  were  charged,  was 
681/.  19t.,  or  thereabouts ; — ^that  deponent  was  ready  and 
willing  to  give  security  for  the  payment  of  the  annuities 
and  the  costs  for  the  time  to  come ; — that  he  verily  be- 
lieved Mary  Dalton  had  been  joined  'in  the  ejectment  for 
the  sole  purpose  of  setting  up  the  term  in  order  to  defeat 
deponent  inasmuch  as,  at  all  events,  she  would  be  en- 
titled to  a  verdict  in  respect  of  the  term,  and  that  if  she 
was  to  recover  the  hereditaments  she  would  allow  Howell 
to  take  possession  thereof.  The  defendant's  counsel  ob- 
jected ;  first,  that  the  copy  of  the  affidavit  was  not  admis- 
sible in  evidence  without  verifying  the  signature  to  the 
original,  and  proving  that  the  George  Bowen,  by  whom  it 
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1825.        purported  to  have  been  made,  was  the  same  George  Bawen 

Rees         ^^^  ^'^^  ^^^  defendant  in  the  action,  whereas  there  was 

dem.  Howell  no  evidence  of  identity.    The  case  of  Henell  v.  Lyon  (a), 

BowxN.       ^'^^^^  cited,  and  relied  upon  on  the  other  side,  as  shewing 

that  the  affidavit  was  admissible^  and  in  deference  to  that 

authority,  but  against  his  own  opinion,  the  learned  judge 

thought  it  the  safer  course  to  receive  it,  subject  to  the 

opinion  of  the  Court  above,  and  it  was  accordingly  read. 

It  was  then  objected,  secondly,  that  it  was  not  sufficient 

evidence  of  the  various  matters  alleged  by  it,  so  as  to  be 

the  foundation  of  a  verdict  on  the  second  count.  However, 

a  verdict  was  obtained  for  the  second  lessor  of  the  plaintiff 

on  that  count,  and  leave  was  given  to  the  defendant  to 

move  to  set  aside  the  verdict,  and  enter  a  non-suit  on 

both  grounds. 

Campbell  had  obtained  a  rule  for  that  purpose  in  Easter 
term,  against  which 

Tauntofi,  Richards,  R.  V.,  and  Chilton,  shewed  cause. 
The  copy  of  the  affidavit  was  admissible  without  any  fur- 
ther evidence  of  identity  than  ^that  affi^rded  by  itself,  and 
the  bill.  The  bill  unquestionably  identified  the  plaintiff  in 
equity  with  the  defendant  at  law,  and  the  description  given 
of  George  Bowen  by  the  affidavit,  corresponds  exactiy 
with  that  given  of  George  Bowen  by  the  bill.  The  presump- 
tion of  identity  is  therefore  irresistible.  To  overcome  it 
the  Court  must  suppose,  not  only  that  there  are  two  per- 
sons of  the  same  name,  but  sustaining  the  same  character, 
and  engaged  in  the  same  transactions.  In  a  criminal  case 
it  would  be  otherwise.  In  an  indictment  for  perjury,  it 
would  be  necessary  to  bring  down  the  affidavit  itself,  and 
verify  the  hand-writing  of  the  defendant.  But  in  a  civil 
case,  it  is  sufficient  to  bring  down  an  examined  copy,  and 
shew  by  primA facie  evidence  that  it  was  made  by  the  party 
against  whom  it  is  tendered ;  and  then  it  is  for  him  to 

(a)    1  B.  &A.  162. 
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shew  that  it  was  made  by  a  different  party.  It  has  been  1826. 
frequently,  and  very  recently  decided,  that  an  examined  '^"'*"' 
copy  of  an  answer  to  a  bill  is  receivable  in  evidence.  dem.Uow«LL 
Hennell  v.  Lyon,  Lady  Dartmouth  v.  Roberts  (a).  Ewer  Bowwr. 
V.  Ambrose  and  Baker  (6).  There  is  no  difference  in  {iffin- 
ciple  between  an  answer,  and  an  affidavit  on  the  files. 
They  are  both  equally  on  oath.  [Garrow,  B.  It  seems 
to  me  that  in  principle  imd  convenience  there  may  be 
a  distinction  between  an  answer  and  an  affidavit.  An 
answer  citnnot  be  put  on  the  file  by  any  other  person  but 
the  defendant  himself,  but  an  instrument  may  be  pre- 
pared to  defeat  the  ends  of  justice ;  and  may  not  that  prac- 
tice be  resorted  to  in  the  case  of  an  affidavit  ?  If  fabrica- 
tion be  possible,  should  the  defendant,  at  the  trial,  be  called 
upon  at  once  to  rebut  the  contents  of  an  affidavit  alleged  to 
have  been  sworn  by  him,  when,  if  he  were  allowed  time 
he  might,  perhaps,  shew  with  ease  that  the  signature  to 
the  original  was  not  in  his  hand-writing].  When  an  affi- 
davit comes  into  the  affidavit  office,  it  becomes  public 
property.  It  may  be  wanted  in  several  places  at  the  same 
time,  and  can  be  removed  but  at  the  hazard  of  its  loss ; 
therefore  it  ought  not  to  be  removed  any  more  than^  an 
answer  or  other  record.  It  also  acquires  a  character  and 
authenticity,  without  proof  of  hand-writing ;  and  should 
not  be  presumed  to  have  been  sworn,  or  introduced  there, 
for  purposes  of  fraud.  In  this  case  a  bill  had  been  filed 
in  Chancery,  for  an  injunction  to  stay  proceedings  at  law. 
That  bill  was  in  evidence  at  the  trial,  and  the  affidavit  had 
been  previously  used .  [H  u  l  lo  c  k  ,  B .  That  is  begging  the 
question ;  there  is  no  evidence  on  the  judge's  notes  that 
it  ever  was  used.]  A  witness  proved  at  the  trial,  that  he 
had  examined  the  original  affidavit  in  the  office,  and  that 
the  copy  produced  was  a  true  copy  of  it,  and  the  former 
was  in  fact  used  in  support  of  a  motion  for  a  special  injunc- 
tion,  which  was  made  before  the  Vice  Chancellor,  but  re* 

(a)t6  Eist     934.  (6)  4  B.  &  C.  25.    6  D.&R.  127. 

2d 
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1825.  fosed  for  irregularity.  In  Cameron  v.  Lightfooi  (a),  an 
R£E8  affidavit  made  by  the  defendant,  and  filed  in  the  court  <^ 
dein.HowBLL  Common  Pleas,  was  read  against  him  on  the  trial  without 
BowEN.  further  proof.  And,  on  the  case  coming  before  the  Court, 
wa9  admitted  by  his  counsel,  and  determined  to  have  been 
proper  evidence.  Now  if  an  affidavit  itself  be  evideace, 
an  examined  copy  of  it  ought  to  be  sufficient,  for  the  rea- 
sons stated.  In  Chambers  v.  Robinson  (b).  Lord  Raymond 
refnsed  to  let  an  office  copy  of  an  affidavit  made  by  the 
defendant  in  Chancery  be  read ;  but  that  case  was  und^ 
the  consideration  of  the  court  when  HenneU  v.  Lyon  was 
decided ;  and  every  question  of  evidence  must,  in  some 
degree,  depend  upon  its  own  circumstances.  2dly,  the 
affidavit  is  legal  evidence  of  the  allegations  which  it  con* 
tains.  It  is  a  distinct,  formal,  and  circumstantial  admis- 
sion by  the  defendant,  that  some  of  the  trusts  of  the  term 
are  still  subsisting,  and  that  the  term  is  now  vested  in 
Mary  Dalton.  It  is  therefore  evidence  of  title  in  her, 
which  it  is  incumbent  in  him  to  contradict.  Doe  dem. 
Lowden  v.  Watson  (c). 

Russell  (*)  in  support  of  the  rule.  Correctly  speaking 
there  are  three  points.  The  first  is,  whether  an  examined 
copy  of  an  affidavit  is  receivable  in  evidence.  Now  there 
is  no  case  in  which  such  a  document  has  been  allowed  to 
be  used.  It  was  the  original  affidavit  which  was  read  in 
Cameron  v.  Lightfoot,  and  that,  in  an  action  in  the  same 
Court  where  it  was  filed.  In  this  case  the  original  might 
have  b^n  procured  by  application  to  the  Cburt.  A  copy 
of  an  affidavit  was  rejected  by  Lord  Rayttiond  in  Chambers ' 
V.  Robinson,  although  that  was  not  a  criminal  proceeding, 
but  an  action  for  a  malicious  prosecution.  The  second 
question  is,  whether,  supposing  the  copy  to  be  admissible, 
there  was  proof  of  identity.  But  there  was  none, — ^there 
was  nothing  whatever  to  connect  the  affidavit  with  the 

(a)  2  W.  Black,  1190.      (6)  BuU.  N.  P.  239.      (c)  2  Stark.  230. 
(*)  Cofnpbell  yfVLa  to  have  argued  on  the  same  side. 
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bill,  or  with  the  party  to  it.    If  it  were  a  public  inconve-       i825. 
nience  to  take  the  original  affidavit  out  of  the  office,  there      ':^-"*'' 

,  Rees 

certainly  woold  not  be  either  incoDvemence  or  difficulty  ia  dem.HowELL 
sending  a  person  to  the  assizes  acquainted  with  the  hand-  3^^^ 
writing  of  the  defendant  to  sta^  that  his  signature  was  to  the 
original.  It  is  an  invariable  principle  in  the  law  of  evidence, 
that  it  is  not  enough  to  produce  a  document,  and  leave  it  to 
chance  whether  it  will  fit  the  case  or  not.  An  examined 
copy  of  a  parish  register  is  a  proper  proof  of  the  register, 
but  collateral  evidence  must  be  given  to  adapt  it  to  the 
circumstances.  So,  with  respect  to  the  books  of  the 
bank  of  England.  The  party  producing  those  documents 
would  not  stop  at  the  bare  production.*]  But  there  is  no 
proof  that  any  proceeding  was  had  upon  this  biU,  still  less 
of  a  proceeding  in  which  an  (xffidamt  was  necessary.  There- 
fore, if  the  Court  receive  the  copy  of  the  affidavit,  they  will 
go  to  the  length  of  saying  that  the  original  must  have  been 
used.  The  third  pcnnt  is,  whether,  taking  the  affidavit  to 
be  receivable,  it  is  evidence  of  the  facts  contained  in  it. 
It  is  not.  It  cannot  be  said  that  a  simple  declaration  on 
oath  of  a  party  to  the  cause,  who  may  easily  have  been 
mistaken  in  his  conclusions,  can  be  evidence  of  a  will, — 
an  appointment, — the  attornment  of  tenants, — ^the  exis- 
tence and  vesting  of  a  term  of  years, — that  one  person  is 
administrator  to  another,  &c.,  some  of  which  are  matters 
of  legal  deduction  and  inference,  Scott  v.  Clare  {a).  It  is 
not  the  best  evidence  which  can  be  procured.  The  admis- 
sion of  it  would  lead  to  great  inconveniences  at  nisi  prius, 
and  it  ought  to  be  rejected  and  a  non-suit  entered.  [Hul- 
LOCK,  B.,  referred  to  the  case  of  the  King  v.  Castell, 
Careinion  (6)  observing,  that  in  that  case  the  admission  of 
the  party  went  to  affect  other  interests  besides  his  own]. 

Graham,  B(*). — I  do  not  think  it  necessary  to  go  into 
all  the  cases  which  have  been  mentioned.    The  first  ques- 

(«)  3  Camp.  235.   '         (6)  8  East  77. 
(*)  The  Chief  Boron  was  sitting  in  Equi^. 

2d  2 
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1825.        tiion  is,  whether  the  affidavit  be  admissible  as  evidence,  in 
Bees        ^^  shape  in  which  it  came  before  the  Court;  as  a  copy 
dem.HowELL  examined  upon  oath,  in  the  same  manner  as  if  it  had  been 
BowEN.       <^  answer,  or  any  other  regular  record  on  the  files.  With  re- 
spect to  that,  I  felt  a  very  considerable  difficulty  originally  in 
connecting  the  affidavit  with  any  proceedings  in  the  Court* 
But  supposing  that  it  may  have  been  read,  as  was  said  by 
one  of  the  counsel,  at  a  certain  stage  of  the  cause,  for  a 
Affidavits  are  single  purpose,  still  I  think  there  is  a  marked  difference 
to  th^^^h^      between  it  and  an  answer,  or  any  thing  else  which  is  pro- 
ter  of  records,  perly  called  a  record;  in  the  instance  of  which  an  attested 
copy  is  perfectly  sufficient.     But  to  give  these  documents, 
which  are  made  on  various,  and  sometimes  trivial  occa- 
sions;  in  the  course  of  a  cause,   the  same  character  as 
Regularly,    records,  would  be  going  too  far.  Answers,  or  other  records, 
*  '^'i?*^"  where  they  are  regular,  are  never  permitted  to  be  removed 
off  the  files ;    from  the  files ;  but  nothing  is  more  usual  than  for  a  judge, 
fieq^Sy  \s    ^^^^^  ^  P^rty  has  occasion  to  make  use  of  an  affidavit,  to 
direct  it  to  be  taken  off  the  file  for  the  purpose.  And  there 
is  a  great  deal  of  reason  in  that  practice,  because,  non 
constat,  that  the  person  who  copies  the  affidavit  is  in  the 
least  acquainted  with  the  hand-writing  of  the  defendant, 
and  the  plaintiff  would  go  down  to  the  assizes  without  any 
evidence  that  he  was  the  person  who  signed  it.     Looking 
to  all  the  proceedings,  the  Court  might  be  affected  with  a 
very  strong  impression  that  the  defendant  in  this  action 
was  the  identical  George  Bowen  who  signed  the  affidavit 
in  the  equity  suit.     But  though  there  might  be  no  danger 
of  fraud  here,  yet,  as  the  admission  of  the  affidavit,  in 
this  instance,  would  form  a  rule,  it  might  lead  to  exten- 
sive imposition  and  fraud  in  other  cases.  Therefore,  I  con- 
sider the  rule  well  founded,  and  that  where  an  affidavit  is 
wanted  in  evidence,  the  parties  should  procure  the  docu- 
ment itself.    Entertaining  that  opinion,  it  is  almost  unne- 
cessary to  enter  on   the   second   question,  whether  the 
affidavit  is  sufficient  evidence  of  the  matters  which  it 
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imports?  I  think  there  would  be  great  danger  in  allowing       1825. 
it  to  be  so.     Without  meaning  to  derogate  from  the  cha-        r/e^ 
racter  of  Mr.  Bowen,  it  is  too  much  to  give   him  ere-  dem.HowELL 
dit  for    an   accurate    acquaintance  with    the   effects   of     Bowev. 
this  long  document,  involving  so  many  important  things. 
It  would  imply  the  existence  of  that  species  and  degree  of 
knowledge  which  none  but  a  professional  man  can  be  sup- 
posed to  possess.     He  ought  to  have  gone  to  the  fountain 
head,  and  produced  the  will  and  the  deed  of  appointment 
itself.     Besides,  it  might  have  been  that  no  letters  of  ad- 
ministration were  granted,  or  that  they  had  been  repealed. 
On  both  grounds,  but  principally  the  first,  I  think  that 
the  rule  ought  to  be  made  absolute. 

Gar  ROW,  B.  I  had  always  thought,  from  the  time  I 
first  had  any  knowledge  of  the  law  of  evidence,  until  now, 
that  the  document  in  question  was  not  evidence,  and  *I 
admitted  it  on  the  trial,  only  in  deference  to  the  authority 
of  Hennell  v.  TLyon,  The  point  has  now  undergone  a  very 
ample  discussion,  and  with  the  greatest  respect  for  that 
decision,  I  still  think  the  grounds  of  it  are  questionable, 
and  feel  myself  obliged  to  adhere  to  my  original  opinion. 
That,  however,  was  a  case  of  a  bill  and  answer.  The  an- 
swer to  a  bill  is  filed,  and  is  proved  by  the  production  of  a 
copy  of  it ;  but  this  is  a  very  different  matter.  For  any 
thing  in  evidence,  this  affidavit  may  never  have  been  used 
in  equity,  and  is  it  now  to  be  employed  for  the  important  • 

purpose  of  supporting  an  action  of  ejectment,  whereas  the 
very  purpose  for  which  it  is  stated  to  have  been  made,  was 
to  prevent  proceedings  in  that  way.  No  application  appears 
to  have  been  made  for  the  original ;  and  I  think  the  safer 
course  is,  to  require  something  more  of  identity,  and  that 
the  defendant  should  not  be  concluded  by  a  document  so 
loosely  connected  with  him  as  this  is.  Such  being  my 
impression  on  the  first  point,  it  is  unnecessary  to  give  an 
opinion  on  the  second. 
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1825.  HoLLOCK,  B.    I  certaiiily  ooncur  that  the  copy  of  the 

j^^^g  affidavit,  under  the  circumstances  in  which  it  was  offered, 
dem.  Howell  was  not  evidence.  The  ground  for  arguing  that  it  should 
BowBN.  properly  be  received  was  laid  by  assimilating  it  to  an  an- 
swer. I  do  not  think  that  it  can  be  assimilated  to  an  an- 
swer in  all  its  circumstances ;  and  therefore  not  in  all  its 
consequences.  The  case  of  Hennell  v.  Lyon  goes  to  the 
extreme  of  the  principle.  It  was  the  case  of  an  answer, 
and  the  ground  upon  which  Holroyd,  J.,  held  the  copy  to 
be  admissible  viras^that  the  answer  itself  would  be  evidence 
if  it  were  produced.  It  is  said  here,  that  there  is  no  dif- 
ference between  an  affidavit  which  has  been  used,  and  an 
answer ;  probably  I  might  go  with  the  proposition  to  that 
extent,  but  there  is  no  proof  that  this  affidavit  has  been  used. 
It  appears  to  have  been  founded  in  the  office,  but  there  is 
no  proof  by  whom  it  was  put  there,  or  that  it  was  used. 
If  the  soUcitor  had  even  called,  and  had  stated  that 
it  had  been  used  in  the  Court  of  Chancery,  there  might 
have  been  something  in  the  case.  In  the  King.Y.  James  (a), 
a  copy  of  an  affidavit  on  which  perjury  had  been  assigned, 
was  held  to  be  good  evidence,  on  proof  that  it  had  been 
examined  with  the  original  on  the  file.  The  Court  said 
that  the  ''affidavit  being  of  the  defendant  in  the  cause,  and 
used  by  him,  upon  motion  in  court,  it  is  enough ;  other- 
wise, if  not  so :  but  a  copy  of  an  affidavit  only,  produced 
against  a  man,  without  proof  that  he  made  it,  used  it,  or 
was  concerned  in  the  cause,  that  would  be  insufficient.^' 
I  think  that  very  like  the  case  now  in  argument.  This 
affidavit  not  being  proved  to  have  been  made  by  die  de- 
fendant, or  used  by  him,  the  very  basis  for  arguing  that  it 
is  receivable  in  evidence  fails.  I  abstain  from  saying  any 
thing  on  the  second  point,  it  will  be  time  enough  to  decide 
it  when  it  properly  arises. 

Rule  absolute. 

(a)  1  Show.  Rep.  399. 
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iir  T>  Exchequer  of 

Watkins  v.  Phillpotts*  P/J^^    "^ 

X  HIS  was  an  order  nisi,  for  setting  aside  an  award.  ^325^ 

In  Michaelmas  term,  1822,  the  plaintiff  filed  a  bill  in     -^  4,  I6, 
this  Court  for  an  account  upon  certain  mortgage  securities,      v^v^ 
and  a  note  of  hand  executed  by  him  to  defendant, — a  .  Thetime 
redemption  of  the  mortgaged  premises, — ^and  'an  injunc-  awaiti  was 
tion.     Before  the  cause  came  to  a  hearing,  it  was  agreed  ^^^'^  ^^ 
to  refer  all  matters  in  dispute  to  arbitration,  and  bonds  of  altering  and 
submission  were  executed,  dated  the  9th  Dec.  1824.    The  A^,^^^n 
1st  February  was  the  time  originally  limited  for  making  bonds, 
the  award,  but  on  the  4th  January,  and  before  the  pro-  trator  award- 
ceedings  had  been  commenced,  the  bonds  were  re-executed,  ®^  interest  on 

.  .        apnncipal 

re-sealed,  and  re-deUvered,  and,  by  consent  of  both  parties,  sum  found  to 

altered  by  erasing  the  1st  February,  and  substituting  the  ^^^^  ^^^ 

1st  March,  and  they  were  subsequently  re-stamped.    The  other,  beyond 

arbitrator  made  his  award  on  the  day  last  mentioned,  ad-  original  sub- 

judgdne  that  there  was  then  due  to  the  defendant  on  the  ""ission,  but 

X  J,  .  ./vjt.  J   within  that  of 

mortgages  and  the  promissory  note,  after  deducting  and  the  re-execu- 
taking  into  account  all  sums  found  due  to  plaintiff  from  de-  ^^°  *,  ^^^ 
fendant,  or  paid  on  account  of  said  securities,  the  sum  of  authority  so 
225/.  13^.,  which  sum  included  all  interest  due  on  the  securi-  the  date^ofuTe 
tits  up  to  the  12th  December,  1824 ;  and  that  on  payment  submission 
thereof  with  interest  at  5  per  cent,  from  12th  Dec.  1824,  tended  to 
defendant  should  assign  to  plaintiff  the  mortgaged  premises,  ^^®  ^™®  ?f 
and  deliver  up  all  the  title  deeds,  and  the  note  of  hand,  the  bonds. 
The  order  had  been  made  in  last  term,  on  reading  several  an^i^rd^of 
affidavits,  and  the  award,  to  set  aside  the  latter  as  being  il-  interest,  on  a 
legal,  iflformal,  partial,  inconclusive,  and  uncertain,  "  for  se^ritiL  «ir- 
the  reasons  stated  in  the  affidavits."    The  order  had  been  O^ng  interest 

,  ,  ^    -  11^^   beyond  the 

brought  on  on  the  last  day  of  the  term,  but  the  Court  gubmUnany 
refusing  to  hear  it  then,  it  was  enlarged,  and  ^'^IS^ 

good,   Qtf. 

Per  HuLLOCK,  B.    No  questions  on  awards  are  heard  Questions  on 
in  any  Court  of  Westminster  Hall^  on  the  last  day  of  awards  not  to 

■^  be  heard  on 

term.  '  tlie  last  day  of 

term. 
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1825.  An  objection  to  the  order  was  then  taken  by  Garrow,  B., 

Watbims     ^^^  ^^  ^^^  ^^^  specify  the  grounds  on  which  it  was  sought 

V*         to  invalidate  the  award.    The  Master  stated  that  on  the 

plea  side  of  the  Court,  that  was  an  invariable  rule.     But 

•iP°  ?J?P^^  it  was  said  by  plaintiff's  counsel,  that  it  did  not  hold  on 

Court,  a  rule    the  Equity  side  of  the  Court,  where  this  case  arose ;  and 

im^wrwi  ^      the  point  was  not  decided. 

^ould  spe-  June  8th.  Cause  viras  now  shewn.  The  affidavits  made 
nmuuk  of  originally  in  opposition  to  the  order  completely  n^atived 
objection         the  charge  of  partiality,  and  that  ground  was  given  up. 

But  they  did  not  shew  the  re-execution  of  the  bonds ;  and 
new  affidavits  made  subsequently,  and  not  filed,  were  pro- 
duced to  that  fact.    The  reading  of  these  was  objected  to, 
but  the  Court  said,  that  though  regularly  they  should  not 
Sembkf        ^  used,  yet,  as  in  this  case  the  order  was  irregular  in  not 
that  the  same  getting  forth  the  objections,  and  the  party  was  obliged  to 
on  the  equity   look  into  the  award  itself  to  ascertain  what  they  were,  they 
^  would  not  conclude  him  by  the  first  affidavits ;  and  the 

new  affidavits  were  used. 

The  objections  were  reduced  to  the  following  : — 1st,  that 
the  arbitrator  had  exceeded  his  authority  in  allowing  three 
days'  interest  beyond  the  9th  December,  which,  notwith- 
standing what  had  subsequently  occurred,  was  still  to  be 
considered  as  the  date  of  the  submission,  and  that  the  gross 
balance  found  doe  being  composed  of  principal  and  interest, 
and  of  uncertain  sums  paid  at  uncertain  times,  it  was  im- 
possible to  ascertain  the  amount  of  the  excess  of  interest, 
or  for  how  much  the  award  was  bad,  and  therefore  it  was 
void  for  the  whole  :  2nd,  that  the  arbitrator  had  not  had 
power  to  award  interest  from  the  12th  of  December  till 
the  time  of  payment. 

Martin  and  Campbell  shewed  cause,  contending,  first, 
that  the  re-execution  of  the  bonds  on  the  4th  January, 
viras,  in  point  of  law,  an  alteration  of  the  date  of  the  sub- 
mission to  that  day,  and  that  therefore  the  three  days' 
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interest  was  within  the  submission.  But^  secondly,  suppos-        1^25. 
ing  it  not  to  be  so,  the  arbitrator  was  authorized  in  grant-     Watkiss 
ing  interest  both  for  the  three  days,  and  subsequently  ^• 

fi'om  the  12th  December  till  the  payment  of  the  principal/ 
as  growing  out  of,  and  accessory  to  the  matters  referred, 
securities  legally  bearing  interest.  [Hvllock,  B.  I  should 
think  that  point  very  difficult  to  be  sustained.]  There 
are  authorities  to  countenance  the  opinion  (*)•  But  even 
if  ihose  parts  of  the  award  were  bad,  it  appeared  on  the 
affidavit  of  the  arbitrator  himself,  that  the  excess  of  in- 
terest for  the  three  days  was  Is.  9^d.j  which  might  therefore 
be  deducted,  and  that  part  which  gave  subsequent  interest 
might  be  rejected,  and  the  award  would  be  good  for  the 
residue. 

Ludlow,  contra,  contended  that  the  arbitrator  bad  no 
authority  to  arbitrate  on  any  thing  subsequent  to  the  9th 
December,  which  on  the  award  itself  appeared  to  be  the 
date  of  the  submission,  and  for  all  legitimate  purposes  was 
to  be  so  considered. 

Graham,  B.  I  do  not  think  it  necessary  to  decide 
upon  the  isolated  point  respecting  the  three  days'  interest. 
However,  I  have  a  little  doubt  whether  that  alleged  irregu- 
larity would  avoid  the  instrument :  and  it  does  not  strike 
me  very  forcibly  that  the  Court  could  not  calculate  the 
excess.  The  matters  submitted  to  the  arbitrator  were 
these  securities.  He  was  to  settle  the  terms  upon  which 
they  were  to  be  redeemed,  and  in  settling  them  he  finds 

• 

different  items  of  account,  and  comes  to  the  conclusion 
that  225/.  13$.  was  due  to  the  defendant;  upon  payment 
of  which  they  were  to  be  re-assigned.  That  being  so,  he 
goes  on  to  say,  that  interest  on  the  securities  was  to  be  paid 
till  the  12th  December.  Now,  I  do  not  see  why  it  would 
not  be  a  very  easy  matter  to  deduct  the  excess  of  interest 
(*)  See  Roe  dem.  Wood  v.  Doe,  2  T.  R.  644. 
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1825.        f<Nr  the  three  days;  but. upon  that  I  have  not  made  up 
Watkins     "^y  nxind.     The  original  submission  was  so  tardily  pro- 
V'  ceeded  on,  that  the  parties  found  the  necessity  of  extend- 

ing the  time  for  making  the  award.  ^Ludlow  observed 
that  that  ¥ra8  not  to  be  collected  from  the  award].  As  I 
read  the  award,  it  was  made  after  the  time  originally 
agreed  upon  by  the  submission,  which  necessarily  imjdies 
that  an  enlargment  of  the  time  was  intended  by  the  par- 
ties. A  new  submission  was  entered  into  on  the  4th 
January,  accompanied  by  every  ceremony  necessary  to  give 
it  validity.  The  bond  was  re-executed  on  the  same  day, 
and  that  allows  time  to  give  interest  up  to  a  day  beyond 
the  12th  December ;  therefore,  I  think  the  award  ought  to 
stand. 

Garrow,  B.  It  is  unnecessary  to  give  an  opinion  on 
the  case,  on  the  supposition  that  there  had  not  been  an  ai- 
largement  of  the  time.  Looking  to  the  affidavit  verifying 
the  re-execution  of  the  bonds  on  the  4th  January,  I  take 
that  to  have  been  the  period  of  the  submission,  and  there- 
fore I  think  that  the  award  may  stand. 

HuLLOCK,  B.  The  simple  question  is,  whether  at  the 
time  of  making  the  award,  the  arbitrator  had  authority  to 
make  it.  It  is  dated  the  1st  of  March.  The  differences 
were  submitted  to  the  arbitrator  by  bonds  dated  the  9th 
of  December.  It  is  not  necessary  to  advert  to  the  cir- 
cumstances as  they  were  then  constituted.  It  seems  some 
persons  thought  there  was  a  necessity  for  enlarging  the 
time.  Accordingly  the  parties  meet  together  on  the  4th 
of  January,  and  the  question  is,  whether  what  they  did  at 
that  time  was  a  valid  act,  because  if  it  was,  there  is  no 
doubt  that  the  arbitrator's  authority  was  in  full  existence. 
The  bond  originally  expired  on  the  1st  February.  They 
alter  it,  expunging  February  and  substituting  March,  and 
have  it  stamped  anew.    Thus  the  authority  was  extended 
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to  March.    Is  that  proceeding  legal  ?    What  can  be  ob-*        ^825. 
jected  to  it  in  point  of  law  ?    The  bond  was  not  merely     Watkins 
re-delivered,  and  that  is  the  fallacy  of  the  argoment.    _     «• 

^  ^  PhILIjPOTTS 

Therefore,  what  objection  is  there  to  shewing,  that  though 
the  bond  bears  date  the  9th  of  December  it  was  executed 
the  4th  January.  But  it  is  said  there  was  a  mis-recital  in 
the  award.  Admitting  it  to  be  so,  that  irregularity  has  Amis-re- 
never  vitiated  an  award;  but  it  is  not  so,  because  the  alJardwrnild 
arbitrator  is  merely  referring  to  the  instrupient  by  which  not  vitiate  it. 
the  power  was  conferred  originally.  I  think  that  this 
rule  ought  to  be  discharged ;  founding  myself  entirely  upon 
the  ground,  that  there  was  a  good  authority  at  the  time 
the  award  was  made.  I  agree  veith  Mr.  Ludlow,  that  if 
the  award  were  bad  for  the  excess  of  interest,  from  the 
9th  to  the  12th  of  December,  it  would  be  bad  in  toto, 
because  the  different  sums  are  so  mixed  up  together  in  the 
balance  stated  to  be  due  that  they  could  not  be  separated. 
Whether  that  part  directing  subsequent  interest  up  to  the 
time  of  payment  can  be  supported,  I  do  not  say,  because 
that  may  be  rejected,  if  necessary ;  and  the  Court  is  not 
called  upon  to  decide  that  point.  The  other  part  is  per- 
fectly distinct  from  that,  and  therefore  I  think  that  this 
award  is  good. 

Rule  discharged,  with  costs. 


^**^^— '*^'^"— — ^— — *  Exchequer  of 

Pleoi. 

BiNNs,  assignee  of  Wainwright  v.  Tetley.  1825. 

^  June  9th. 

J.  ROVER  by  the  plaintiff,  claiming,  as  assignee  under 
the  bankruptcy  of  Wainwright,  to  recover  the  value  of  a  bankrupt 
four  trusses  of  stuff  goods  received  by  the  defendant  on  ac-  ^^^  has  been 

o  -^  examined  m 

count  of  Wainwright,  and  delivered  to  a  carrier  to  be  con-»  chief  to  in- 
veyed  to  him,  but  afterwards  stopped  and  retaken  into  his  ^[^in  ^ 
own  possession.    The  declaration  contained  two  counts,  action  by  the 

assignees, 
cannot  be  crosshexamined  to  any  &ct  tending  to  defeat  the  commission. 
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1835. 

BiHKS, 

Assignee, 

V. 

Tetley. 


one  on  the  possession  of  the  bankrapt,  the  other  on  that 
of  the  assignee.    On  the  trial  of  the  cause  before  Bayley, 
J.i  at  the  last  York  Assizes,  a  commission,    dated  7th 
October,  1824,  and  issued  on  the  petition  of  the  plaintiff, 
was  put  in ;  and  the  trading,  by  buying  and  seUing  as  a 
merchant  at  Manchester,  and  petitioning  creditor's  debt, 
to  the  amount  of  365/.  17s.  3  J  J.,  prior  to  the  4th  July,  1824, 
were  proved  by  the  depositions  of  another  peifK>n  and  the 
plaintiff  under  the  commission.    The  evidence  given  of  the 
act  of  bankruptcy  was  an  indenture,  dated  1st  September, 
1824,  whereby  WaintDnghi  assigned  all  his  ready  money, 
stock  in  trade,  and  effects,  to  the  plaintiff  and  two  other 
persons,  for  the  benefit  of  his  creditors ;  but  the  solicitor 
to  the  commission  stated,  that  though  the  plaintiff  knew 
of  the  assignment,  he  refused  to  concur  in  the  execution  of 
it.     It  further  appeared,  that  the  goods  in  question  had 
been  purchased  by  Wainwright,  at  Bradford  market,  on 
the  4th  or  5th  February,  1824,  in  an  unfinished  state ; 
and  on  the  5th  and  6th,  deUvered  to  the  servants  of  the 
defendant,  a  dyer  and  finisher  at  the  same  town,  to  be 
dyed  and  finished ;  that  the  defendant  received,  dyed,  and 
finished  the  goods,  and,  on  the  24th  February,  sent  a  letter 
by  post,  to  Wainwright,  stating,  that  th^y  should  be  taken 
from  Bradford  on  the  following  day,  by  a  common  carrier, 
to  be  conveyed  to  him ;  that  they  were,  accordingly,  car- 
ried, on  the  25th,  to  Halifax,  but  were  overtaken  on  the 
road  from  that  place  to  Manchester,  by  the  defendant,  who 
having  heard   that   Wainwright   had   stopped   payment, 
claimed  and  regained  possession  of  them.     A  demand  of 
the  goods  was  made  of  the  defendant  on  the  25th  No- 
vember, accompanied  by  a  tender  of  the  price  of  his  work^ 
but  was  met  by  a  refusal.     The  bankrupt  himself,  who  had 
released  his  interest  in  the  bankruptcy  funds  to  the  as- 
signee, was  examined  in  chief  by  that  party,  to  prove 
the  delivery  of  the  stuffs.     On  cross-examination,  having 
stated,  that  he  had   suspended  payment  some  time  in 
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Febraary,  1824,  and  had,  about  the  same  time,  given  the 
plaintiff  an  order  on  the  defendant  (*)  for  64  pieces  of  stuff, 
which  he  had  sold  him,  without  then  or  since  receiving  any 
value  for  them,  it  was  proposed  to  ask  him,  (in  substance), 
whether  the  act  of  bankruptcy  was  not  collusive,  and 
whether  Binns,  the  petitioning  creditor,  and  assignee,  was 
not  instrumental  in  effecting  the  assignment  of  the  1st 
September.  The  tendency  of  that  question  being  to  de- 
feat the  commission,  the  learned  judge  refused  to  let  it  be 
put,  on  the  ground  that  the  bankrupt  was  not  a  competent 
witness  to  support,  or  impeach  \he  commission ;  and  the 
plaintiff  had  a  verdict. 

Starkie  had  obtained  a  rule,  in  last  term,  requiring  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  on  the  ground  that  the  evi- 
dence had  been  improperly  rejected,  referring  to  Morgan  v. 
Ptyor(a)  ^  Oxlade  v.  Perchard(J>). 

HuLLOCK,  B.,  then  observed,  that  the  doctrine  on  this 
subject  had  been  recently  discussed  in  this  Court,  in  the 
case  o(  Sniallcombe  v.  Bruges  (c). 

Pollock,  F.,  and  Alexander,  shewed  cause.  A  bankrupt, 
who  has  obtained  his  certificate,  and  released  his  share  of 
the  surplus  of  his  estate,  although  a  competent  witness  to 
increase  the  fund,  is  incompetent  to  defeat  the  commission. 
He  is  considered  as  interested,  either  with  regard  to  sup- 
porting or  defeating  it.  In  the  former  respect,  his  interest  is 
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(*)  The  defendant  refused  compliance  with  the  order,  and  the  plaintiff 
recovered  the  yalue  in  an  action  of  trover  against  him,  at  the  York 
Summer  Assizes  of  1824. 

(a)  2  B.  &  C.  14.  S.  C.  3  D.  &  R.  215.  3  Stark.  58.  nom.  Mor- 
gan  V.  Price. 

(6)  1  Espin.  287.  (c)  M<Clel.  45. 
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1835.  of  1^  civiLf  in  the  latter  of  a  criminal  nature.  He  is  interested 
BiHNs,  ^  establishing  the  commisnon,  because,  if  the  assignees 
Awignee,  failed  to  maintain  it  in  an  action  at  law,  the  Lord  Chancellor 
Tetlev.  would,  on  an  application,  set  it  aside  of  course,  without  grant- 
ing an  issue,  and  then  his  certificate  and  discharge  from  his 
debts  would  be  void.  In  c<mtemplation  of  law,  an  act  of 
bankruptcy  is  a  crime ;  in  many  instances  the  [nroceeding 
against  the  bankrupt  is  of  a  criminal  nature ;  and  a  con- 
certed bankruptcy  is  a  fraud.  For  these  reasons  the  bank- 
rupt should  not  be  questioned  as  to  the  act  of  bankruptcy. 
Hie  rule  is,  that  when  a  bankrupt  is  called  on  behalf  of 
assignees,  to  increase  the  fund,  the  defendant  cannot  cross- 
examine  him  to  any  fact,  for  the  purpose  of  invalidating 
the  commission.  It  is  laid  down  in  Selwyn'n  N.  Pr.,  on  the 
authority  of  Ekom  v.  Brailey  (a),  that  the  bankrupt  can  be 
asked  no  question,  either  on  examination  in  chief,  or  cross 
examination,  the  object  of  which  is  to  support  his  own  bank- 
ruptcy, and  it  is  immaterial  whether  the  question  tends  to 
support,  or  to  invalidate  it.  [G arrow,  B.  In  the  case 
of  Oxlade  v.  Perchardj  Lord  Kenyan  thought,  that  though 
a  bankrupt  could  not  be  called  to  prove  an  act  of  bankruptcy 
committed  by  himself,  he  might  be  allowed  to  disprove 
it,  and  admitted  his  evidence  for  that  purpose.  But  he 
afterwards  changed  his  opinion,  and  thought  there  was 
no  sound  distinction  between  the  two  cases.]  In  Fletcher 
v.  Woodmas(b)y  an  action  by  assignees  of  a  bankrupt, 
for  money  had  and  received,  the  defendant  called  the 
bankrupt,  in  order  to  substantiate  his  defence  in  proof, 
and  the  plaintiffs  having  proposed  to  cross-examine  him 
as  to  the  time  of  his  first  secreting  himself  for  fear  of  arrest, 
it  was  objected,  that  he  was  not  a  competent  witness  to  that 
fact.     But  Lee,  C.  J.,  said,  ''  I  think  the  defendant,  by 

(fl)  1  Selw.  N,  Pr.  271  n  (0-  edit.  1824. 
(6)  Cited  ibid,  n.  (5C). 
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calling  the  witness,  has  waived  all  objections  to  his  com-  ib25. 
petency ;  and,  therefore,  he  may  be  examined  as  to  the 
time  of  the  bankruptcy/'  However,  if  that  point  were  now 
to  come  before  this  Court  in  Bank,  they  would  probably 
hold  that  the  bankrupt  could  not  be  questioned  upon  that 
which  is  a  crime.  In  the  case  of  Reed  v.  James  (a),  anar 
lysed  in  PhilHpp't  Evid.  2,  284,  Lord  Ellenbaraugh  ob- 
served, that  "  the  rule,*'  respecting  the  inadmissibility 
of  the  bankrupt,^' is  restricted  to  evidence  a£Brming  or  dis- 
affirming the  bankruptcy  /'  taking  it  for  granted  ahnost 
as  an  axiom,  that  the  bankrupt  could  not  prove  any  mat. 
ter,  the  effect  of  which  would  be  to  overthrow  the  com- 
mission. All  the  authorities  are  with  the  plaintiff.  It  is 
true,  that  Morgan  y.  Pryar  is  an  apparent  exception ;  but 
it  is  no  more,  because  the  bankrupt  was  not  admitted  to 
prove  any  fact  necessary  to  give  validity  to  the  commission, 
but  merely  the  hand-writing  of  the  commissioners  to  the 
proceedings.  To  hold  the  bankrupt  a  competent  witness 
in  this  case,  would  be  retrograding  many  steps  from  former 
decisions. 

Starkiej  in  support  of  the  rule.  The  act  of  bankruptcy 
in  this  instance,  was  no  crime.  But,  assuming  it  to  have  been 
a  crime,  the  question  might  be  put,  leaving  it  to  the  bank- 
rupt to  object  to  answering  it,  if  he  thought  proper.  If 
this  case  were  considered  on  principle,  as  res  nova,  the 
defendant,  according  to  the  rules  laid  down  in  Bent  v. 
Baker  (b),  and  Smith  v.  Prager{c)j  might  call  the  bank- 
rupt, and  examine  him  in  chief  to  the  act  of  bankruptcy. 
The  bankrupt  was  not  interested  in  the  event  of  the  suit, 
and  the  record  could  never  be  used  as  evidence  for  or 
against  him,  in  any  suit.  It  cannot  be  supposed  that  a 
court  of  equity  would  supersede  the  commission  upon  the 
evidence  of  the  bankrupt  himself.     But  the  bankrupt 

(a)  1  SUrk.  Rep.  134.  (6)  3  T.  R.  27.  (r)  Ihid,  7,  60. 
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was  called  by  the  plaintiff,  and  therefore  the  case  is  infi- 
nitely stronger ;  because,  when  the  plaintiff  made  him  a 
competent  witness  for  one  purpose,  he  waived  all  objec- 
tions on  the  ground  of  interest,  and  rendered  him  competent 
throughout.  That  was  expressly  decided  in  Iteicher  v. 
Woodmas.  If  the  matter  stands  so  on  principle,  the  ques- 
tion comes  to  be,  is  there  any  contradictory  authority  so 
old,  and  inveterate,  that  the  Court  is  fettered  by  it,  and  that 
it  must  prevail  ?  In  Morgan  v.  Ptyor,  the  rule  excluding 
the  bankrupt  was  considered  by  the  court  of  B.  R.  as  an 
anomaly  in  the  law  of  evidence;  and  in  Smallcombe  v. 
Bruges,  by  this  Court,  as  resting  on  decisions  in  contra- 
distinction from,  and  in  opposition  to  principle.  All  deci- 
sions on  the  point  now  under  discussion,  including  that  of 
Lord  Ellenboroughy  in  Reed  v.  James,  are  loose  opinions, 
given  on  the  spur  of  the  moment,  at  nisi  prius,  and  th^e- 
fore  the  Court  ought  to  disregard  them,  and  return  to 
principle. 


Graham,  B  (a).  In  this  case,  which  is  one  perhaps  of 
very  considerable  importance,  I  should  bave  thought  the 
argument  for  opening  the  mouth  of  the  bankrupt  upon  the 
particular  subject  perfectly  convincing  on  principle,  de- 
rived from  the  case  of  Bent  v.  Baker,  and  those  cases 
which  have  followed  it  upon  the  competency  of  witnesses. 
I  should  have  said,  that  it  was  quite  clear  he  should  an- 
swer the  question,  because  the  event  of  the  suit  would  not 
in  any  way  affect  him.  But  unfortunately  there  are  au- 
thorities which  have  impressed  on  my  mind  an  opinion, 
expressed  by  Lord  Ellenborough  in  the  case  cited  from 
Starkie,  that  a  bankrupt  who  has  obtained  his  certifi- 
cate, and  released  his  interest,  is  competent  to  prove 
every  thing  relating  to  the  bankruptcy,  with  the  exception 
of  any  matter  tending  either  to  sustain  or  to  defeat  the 
commission,  without  distinction. 

{a)  The  Chief  Baron  was  engaged  in  Equity. 
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The  case  is  an  anomaly,  an  exception  to  a  general 
rule,  like  the  excluding  the  testimony  of  the  person 
whose  name  has  been  forged,  in  a  prosecution  for  forgery. 
And  if  this  be  really  the  law  of  the  case,  having  deci- 
sions to  that  effect  before  my  eyes,  and  being  called 
upon  to  give  an  opinion  on  this  point,  I  cannot  but 
feel  myself  governed  by  them.  The  only  question  then 
is,  has  the  evidence,  endeavoured  to  be  extracted  from 
the  bankrupt,  a  tendency  to  defeat  the  commission  ?  Now 
if  the  bankrupt  had  said  that  the  assignment  was  a 
concerted  act  of  bankruptcy,  the  result  of  a  scheme 
to  which  Binns  was  privy  and  assisting,  and  this  were 
not  disproved,  there  would  have  been  a  non-suit.  And 
if  an  application  for  a  new  trial  had  failed,  and  the 
Court  above  were  of  opinion  that  the  act  of  bankruptcy 
had  been  collusive,  and  the  learned  judge's  decision  right; 
on  a  petition  being  presented  to  the  Chancellor,  stating 
those  facts,  and  remaining  uncontradicted,  the  commission 
would  be  superseded.  The  next  consideration  is,  whether 
the  peculiar  situation  in  which  this  witness  stood,  having 
been  called  by  the .  adverse  party,  laid  him  open  to  the 
cross-examination  to  the  act  of  bankruptcy, — and  I  appre- 
hend it  did  not.  I  think,  that  if  this  evidence  were  not 
proper  on  the  direct,  it  was  equally  improper  on  the 
cross-examination;  consequently  I  think  it  was  rightly 
excluded. 


1825. 

BiMNS, 

Assignee, 

V. 

Tetley. 


Garrow,  B.  Upon  the  two  leading  cases  which  have 
been  referred  to  on  the  competency  of  witnesses,  there 
could  be  no  doubt  that  this  witness  might  be  asked  the 
question  which  was  rejected,  because  it  is  clear,  he  had  no 
interest  in  the  event  of  the  cause,  and  equally  clear,  that 
the  verdict  in  it  could  not  be  evidence  in  any  other 
civil,  nor,  as  I  think,  criminal  proceeding,  for  or  against 
him.  But  I  do  not  know  how  to  get  over  the  autho- 
rities which  distinguish  the  general  right  of  examining 

2  E 
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the  bankrupt,  from  the  power  of  questioning  him  as  to 
any  fact  necessary  to  support  or  impeach  the  bankruptcy. 
Under  the  pressure  of  all  these  authorities,  I  feel  myself 
bound  to  say,  that  the  learned  judge's  opinion  was  correct 


HuLLOCK,  B.  I  am  of  the  same  opinion;  and  I  regret 
to  say,  that  I  am  bound  to  arrive  at  it  upon  authorities, 
which  I  do  not  feel  myself  strong  enough  to  set  aside. 
There  is  no  doubt  that  if  the  point  that  has  occurred  were 
res  nova,  Bent  v.  Baker,  and  Smith  v.  Prager^  would  be 
decisive  authorities  that  the  bankrupt  would  be  a  compe- 
tent witness.  In  Morgan  v.  Pryor,  I  think  one  of  the 
judges  admits  that  the  cases  of  the  bankrupt's  incompetency 
are  anomalous  (*)•  But  I  fear,  that  the  decided  cases 
leave  the  present  almost  without  argument.  I  had  occasion 
to  consider  this  subject  in  the  case  of  Smallcombe  ▼.  Bruges, 
and  certainly  if  it  were  res  integra,  I  should  entertain  a 
different  opinion  from  that  which  I  do.  But  the  point 
has  been  already  determined  on  different  occasions.  In 
Hoffman  v.  Pitt  (a),  the  act  of  bankruptcy  was  an  assign- 
ment, as  it  is  here.  It  was  proposed  to  ask  the  bankrupt 
whether  it  did,  or  did  not,  comprise  the  whole  of  his  pro- 
perty, that  is,  whether  it  did,  or  did  not,  constitute  an 
act  of  bankruptcy ;  but  Lord  Ellenborough  held,  precisely 
as  was  ruled  here,  that  the  question  could  not  be  put.  In 
Reed  v.  James,  though  he  allowed  the  particular  question 
to  be  asked,  yet  he  admitted  the  rule  which  is  now  insisted 
on,  for  he  says,  *'  the  rule  is  restricted  to  evidence  affirm- 
ing or  disaffirming  the  act  of  bankruptcy."  Certainly,  in 
'  Oxlade  v.  Perchard,  Lord  Kenyon  adopted  a  different 
doctrine,  but  he  appears  to  have  changed  it  in  a  subse- 
quent case.  In  Rabett  v.  Gumey  (6),  Mansfield,  C.  J.,  re- 
jected the  evidence  of  a  bankrupt,  to  disprove  his  bank- 
ruptcy, and  said,  that  Oxlade  v.  Perchard,  which  was  cited, 

(•)  See  Holroyd,  J.'s,  judgment.  (a)  5  Esp.  22. 

(t)  Bury  Spring  Assizes,  1805.  Montag.  Bank.  Law,  l,4B2,n.(e),ed.  1805. 
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had  been  over-ruled  by  Lord  Ellenborough  and  himself  in 
GuUdhall. 

This  question^  then^  not  being  allowable  on  examination 
in  chief,  the  only  remaining  consideration  is,  whether  the 
circumstance  of  its  arising  on  cross-examination  establishes 
a  distinction.  It  was  upon  that  ground  its  admissibility 
was  chiefly  pressed.  It  was  contended,  that  when  a  party 
calls  a  witness  in  chief,  he  thereby  abandons  all  objec- 
tions to  his  competency  on  cross-examination.  ^  But  that 
is  not  so ;  for  if  a  party  thinks  proper  to  call  his  attorney, 
and  examine  him  as  to  confidential  communications,  the 
other  party  can  cross-examine  him  to  those  confidential 
matters  only  upon  which  he  had  been  examined  in  chief, 
and  all  others  would  be  excluded.  The  case  from 
Selwyn's  N.  Pr,  certainly  seems  to  support  the  doctrine  in- 
sisted on  ;  but  in  Elsom  v.  Brailey,  and  Wyatt  v.  Wilkin- 
son (a),  it  was  ruled,  that  the  occurrence  of  the  question 
on  cross-examination  made  no  difference,  and  it  seems  to 
me  that  it  cannot.  Perhaps,  when  these  decisions  are  to 
be  found  in  the  books,  it  is  better  to  adhere  to  them  than 
to  proceed  on  principle  alone,  as  if  this  were  a  new  case. 
With  respect  to  the  superseding  the  commission  in  Chan- 
cery, I  do  not  see  how  you  can  go  into  that  Court,  and 
make  an  application  for  such  a  purpose,  on  the  mere 
allegation  that  the  assignees  have  failed  in  an  action 
at  law.  However,  it  is  not  for  us  to  decide  that  ques- 
tion. They  are  only  nisi  -prius  cases  on  which  the  Court 
now  founds  itself,  but  every  judge  in  Westminster 
Hall,  I  believe,  will  be  found  to  have  adopted  them  in 
practice,  not  because  they  are  good  decisions,  but  because 
they  are  decisions.  Therefore  I  think  the  answfer  was 
properly ijrejected,  and  that  the  rule  should  be  discharged. 
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Rule  discharged. 


(a)  5  Esp.  187. 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  error  from  the  King's  Bench). 
J^xoth,         Williams  and  others  v.  Barton  and  another  (a). 

^IT^^^.    Trover,  in  B.  R.,  to  recover  from  the  defendants  (below) 

having  agreed  the  value  of  certain  East  India  warrants  for  the  delivery 
to  purchase 

cottons  on  of  a  quantity  of  cotton,  and  certain  quantities  of  cotton 
?ounf  ^J«^  stated  in  the  declaration.  Plea,  not  guilty.  At  the  trial 
ed  the  bro-  before  Abbott,  C.  J.,  at  the  London  sittings  after  Michael- 
purchase  the  ^as  term,  1821,  a  verdict  was  found  for  the  plaintiffs 
same.  These  (below)  for  the  value  of  the  whole  of  the  warrants,  or  cot- 
having  been  tons,  alleged  to  have  been  converted,  subject  to  the  opinion 
made,  war-        f  ^.j^^  Court  on  a  special  case.    The  case  was  argued  in 

rants,  or  or-  *  " 

ders  for  de-  the  following  Hilary  term,  when  judgment  was  given  for 
mSeoutTn  ^^^  plaintiffs.  The  case  was  afterwards  turned  into  a 
the  name  of  special  verdict,  upon  which  a  writ  of  error  was  brought 
and  the  cot'  ^y  ^^^  defendants  (below),  and  now  came  on  to  be  argued. 
tons  were  left       fhe  verdict  was  in  substance  as  follows: — 

in  their  pos-  ,111^  t         1  •    ^ 

session  as  the  In  the  year  1818,    John  Moon,   who  then  carried  on 

Tmmediatef  business  at  Manchester,  as  a  cotton  merchant,  under  the 

after  the  pur-  firm  of  J.  Moon  and  Son,  having  agreed  with  the  plaintiffs 

A.^e  h^r  (below),  (who  also  carried  on  business  at  Manchester),  to 

the  value.  make  a  purchase,  on  joint  account  with  them,  of  cottons. 
After  consi- 
derable purchases  had  been  made,  the  brokers  werc  informed  that  B.  had  an  interest 
in  the  goods  purchased.  A.,  after  this,  directed  the  brokers  to  procure  him  a  loan 
on  the  security  of  the  warrants,  and  C.  advanced  money,  by  discounting  bills  drawn  by 
A.  upon  the  brokers,  as  a  security  for  which  the  whole  of  the  warrants  were  deposited 
with  C.  by  the  brokers.  While  they  were  so  deposited,  the  brokers  received  directions 
both  from  A.  and  B.,  to  make  a  division  of  the  goods  held  on  their  joint  accounts, 
which  tliey]  did,  by  appropriating  specific  warrants  to  each  party,  and  the  division 
was  approved  of  by  botn.  After  half  the  bills  had  been  paid,  die  brokers,  by  the 
direction  of  A.,  procured  C.  to  renew  the  other  half,  by  discounting  fresh  bitts,  and  then 
left  in  the  hands  of  C,  as  a  security  fur  the  money  thus  advanced,  tlie  warrants  belong- 
ing to  B. ;  C,  however,  not  then  knowing  that  B.  had  any  interest  in  them. 

Held,  that  by  the  partition,  all  C.'s  original  lien,  and  the  partnership  of  A. and  B.  were 
determined,  and  that  being  so,  the  second  pledge  was  the  pledge  of  a  specific  chattel  be- 
longing to  B.,  made  by  the  brokers  without  his  authority,  and  that  therefore  trover  was 
maintainable  against  C.,  who  had  sold  it. 

(ff)  5  B.  &  A.  395. 
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gave  directions  to  his  brokers^  Hunt  and  Sharpe,  of  Lon- 
don, to  purchase  at  the  East  India  Company's  sales, 
cotton  to  a  considerable  amount,  on  the  account  of  J.  Moon. 
Hunt  and  Sharpe  accordingly  purchased,  at  several  sales, 
in  that  year,  cotton  to  the  amount  of  about  20,000/.,  and 
obtained  orders  for  the  delivery  of  it,  conmionly  called 
East  India  warrants,  which  were  made  out  in  the  name  of 
Huntf  as  the  broker  employed  at  the  sale,  and  were  left  in 
the  possession  of  Hunt  and  Sharpe,  as  the  brokers  of 
J.  Moon,  The  plaintiffs  (below),  immediately  after  the 
purchase,  paid  J.  Moon  one  half  of  the  price  of  the  cotton. 
Hunt  and  Sharpe  knew  that  Moon  and  Co.  were  occa- 
sionally in  the  habits  of  making  purchases  on  joint  account, 
but  at  the  time  of  making  the  first  purchases  in  question, 
had  no  knowledge  that  the  plaintiffs  (below)  were  in  any 
way  concerned.  In  August,  when  half  the  purchases 
were  completed.  Hunt  and  Sharpe  were  apprised  by  Moon 
and  Son,  that  half  the  Surat  cottons,  which  had  been  pur- 
chased previously,  belonged  to  the  plaintiffs  (below).  It 
was  subsequently  agreed  between  the  plaintiffs  (below)  and 
J.  Moon  that  the  cottons  should  be  divided,  and  accord- 
ingly directions,  contained  in  letters  dated  the  6th  and 
11th  February,  1819,  were  given  by  the  plaintiffs  (below) 
to  Hunt  and  Sharpe,  to  make  division  of  the  cottons  held 
by  them  on  the  joint  account  of  Moon  and  Son  and  the 
plaintiffs  (below).  Hunt  and  Sharpe  having  received  simi- 
lar directions  from  Moon  and  Son  about  the  same  time, 
proceeded  to  make  the  division  by  specifying  in  separate 
colimms  the  warrants  which  were  respectively  appropriated 
to  the  plaintiffs,  and  to  Moon  and  Son ;  and  on  the  20th  of 
February  communicated  such  division  to  both  parties,  and 
received  their  approbation  of  the  same. 

About  the  latter  end  of  November,  1818,  Hunt  and 
Sharpe  had  received  directions  from  J.  Moon  to  procure 
him  a  loan  of  from  20,000  to  26,000/.,  on  the  security  of  the 
East  India  warrants  then  in  their  possession,  and  they 


1825. 

Williams 
and  others 

V. 

Barton 
and  another. 
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1825.        informed  the  defendants  (below)  of  the  request  of  J.  Moon, 
Williams    ^^^  applied  to  them  to  discount  the  acceptances  of  them, 
and  others     Hunt  and  Sharpe,  in  bills  drawn  on  them  by  Moon  and  Co., 
Barton      on  the  security  of  the  whole  of  the  warrants,  which  the 
and  another,  defendants  (below)  agreed  to  do.      Accordingly,  eight 
bills  were  drawn  by  Moon  and  Son  upon,  and  accepted  by 
Hunt  and  Sharpe,  for  sums  amounting  in  the  whole  to 
20,272/.,  payable  three  months  after  date,  and  dated,  two 
the  24th  November,   two  the  26th  November,  two  the 
28th  November,  one  the  1st  December,  and  one  the  2nd 
December,  1818,  all  of  which  were  paid  when  they  became 
due.  These  bills  were  discounted  by  the  defendants  (below) 
at  the  beginning  of  December,  1818,  and  at  the  time  of  re- 
ceiving the  money  from  them,  and  as  a  security  for  the 
payment  of  the  bills.  Hunt  and  Sharpe  deposited  with 
them  the  whole  of  the  warrants. 

On  the  23rd  February,  Hunt  and  Sharpe  received  from 
Moon  and  Son  the  following  directions,  contained  in  a 
letter  dated  16th  February :  "  half  the  amount  from 
Wiliiams's  is  all  I  could  wish,  or  even  nothing;  if  you  can 
force  off  every  bale  of  Cotton  I  have  in  London,  cash  in  time ; 
if  half  should  be  done  by  Williams  and  Co.,  Mr.  Barton*s 
warrants  might  remain,'*  In  consequence,  an  application 
was  made  by  Hunt  and  Sharpe  to  the  defendants  (below), 
to  renew  10,000/.  of  the  amount  of  the  original  bills,  which 
the  defendants  agreed  to  do,  by  discounting  other  bills 
similar  to  the  former,  on  a  sufficient  number  of  the  war- 
rants to  cover  that  amount  being  lefl  with  them,  as  a 
security  for  such  renewal.  Hunt  and  Sharpe  did  not,  at 
any  time  previous  to  such  renewal,  communicate  to  the 
defendants  (below)  that  any  alteration  had  taken  place  in 
the  property,  or  that  the  plaintiffs  (below)  had  any  concern 
in  it.  On  the  2nd  March,  Sharpe,  of  the  firm  of  Hunt  and* 
Sharpe,  received  the  warrants  from  the  defendants  (below) 
for  the  express  purpose  of  dividing  them,  so  as  to  take 
10,0(K)/.  worth  of  them  away,  ind  to  return  10,600/.  worth 
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to  the  defendants  (below),  to  remain  as  a  security  for  their 
renewed  bills,  and  took  them  to  his  counting  house  for  the 
purpose  of  making  such  separation.    Having  done  so^  he  re- 
turned to  the  defendants  (below)  the  warrants  belonging  to 
the  plaintiffs  (below),  and  retained  those  which  had  been 
appropriated  to  Moon  and  Son  ;  and  in  so  doing  acted  by 
the  direction  of  Moon  and  Son,  but  without  any  commu- 
nication with,  or  authority  from,  the  plaintiffs  (below). 
On  the  2nd  March,  the  defendants  (below)  discounted  two 
bills  which  had  been  drawn  by  Moon  and  Son,  payable  at 
three  months  after  date,  upon  and  accepted  by  Hunt  and 
Sharpe;  and  on  the  11th  March,  two  other  bills  drawn 
and  accepted  as  before;  which  four  bills  amounted  to 
10,121/.,  and  which  were  dishonoured  when  they  became 
due.    All  the  transactions  relating  to  the  drawing,  accept- 
ing, and  discounting  of  the  bills,  and  the  depositing  of  the 
warrants  with  the  defendants  (below),  took  place  without 
the  knowledge,  privity,  or  consent  of  the  plaintiffs  (below). 
The  defendants  (below)  disposed  of  the  warrants,  and  the 
cottons,  to  their  own  use,  and  sold  the  latter  for  7,337/. 
The  verdict  submitted  to  the  judgment   of  the   Court, 
whether,  upon  the  whole  matter,  the  defendants  (below) 
were,  or  were  not  guilty  of  the  trover  and  conversion  of  the 
whole,  or  the  moiety  of  the  warrants  and  cottons. 


1825. 

Williams 
and  others 

V, 

Barton 
and  another. 


Tindal  for  the  plaintiffs  in  error.  As  between  the  par- 
ties before  the  Court,  the  consideration  of  fraud  has  no 
place.  The  question  is  to  be  decided  by  the  rigid  rules  of 
law.  The  judgment  of  the  Court  below  was  erroneous ; 
for,  Ist,  the  plaintiffs  in  error  had  a  lien  on  the  warrants 
last  deposited,  either  to  the  extent  of  the  bills  last  ac- 
cepted, or  at  least  to  that  of  an  undivided  moiety  of  those 
warrants.  2dly,  If  thfit  be  not  so,  the  plaintiffs  in  error 
were  tenants  in  common  with  the  defendants  in  error  of 
the  warrants,  and  therefore  the  present  action  is  mis- 
conceived, ^for  trover  will  not  lie  for  one  tenant  in  com- 
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1825.       mon  against  another,   under  the  circumstances  of  this 
-j!^"'*''      case.      Ist,  The  interest   which  Barton  and   Co-,  and 

Williams 

and  others     Moon  and  Son  had  in  the  cottons,  may  be  considered  in 
Barton       *^^  points  of  view.     Either  that  Barton  and  Co.  were 

and  another,  sub-contractors  under  Moon  and  Son,  for  a  moiety  of  the 
property  previously  vested  in  Moon  and  Son,  in  which  case 
the  pledge  of  the  whole  of  the  warrants  by  Moon  and 
Son,  and  the  lien  on  them  by  the  plaintiffs  in  error, 
would  have  been  undoubtedly  legal;  or,  if  both  were 
originally  interested,  then  they  were  partners,  and  a 
pledging  by  one  partner  will  bind  the  interest  of  the 
other.  The  first  view  is  supported  by  the  facts  of  the 
case.  Moon  was  the  person  who  gave  directions  for  the 
purchase  of  the  cottons  oh  his  own  account;  they  were 
so  purchased ;  the  warrants  were  made  out  to  Hunt  and 
Sharpe,  as  his  brokers ;  and,  at  that  time.  Hunt  and 
Sharpe  looked  to  him  alone  as  the  real  purchaser.  It 
is  true,  that  at  a  subsequent  period.  Hunt  and  Sharpe 
learned  that  Barton  and  Co.  had  an  interest  in  the 
purchase.  But  that  circumstance  will  not  affect  th^ 
interests  of  third  persons,  who  were  ignorant  that  the 
purchase  was  a  joint  one ;  and  with  respect  to  such 
persons.  Barton  and  Co.  are  not  to  be  considered 
as  original  purchasers,  but  merely  as  sub-contractors. 
Saville  v.  Robertson  (a).  Young  v.  Hunter  {b).  How- 
ever, taking  the  other  view  of  the  case,  and  supposing 
this  to  have  been  a  purchase  which  vested  an  undivided 
moiety  of  the  goods  in  each  of  the  parties  from  the  com- 
mencement; under  those  circumstances  Moon  and  Son 
were  tenants  in  common  of  the  goods,  and  the  interest 
which  Moon  and  Son  had  in  them,  gave  them  authority 
to  pledge  the  whole,  as  against  the  other  partners.  If  two 
persons  purchase  an  article  jointly,  up  to  the  separation 
they  are  tenants  in  common  of  it,  with  all  the  incidents 
of  a  tenancy  in  common.     That  whatever  is  done  by  one 

(fl)   4  T.  11.  720.  {h)  4  Taunt.  582. 
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tenant  in  common  will  bind  the  interest  of  the  other,  is  a  1825. 
known  principle^  and  has  been  decided  in  many  cases  not  xj^"^^^ 
to  be  distinguished  from  the  present,  Raba  v.  Ryland{a).  and  others 
[HuLLOcK,  B.  That  was  a  joint  adventure.  The  seed  barton 
was  bought  with  a  view  to  an  immediate  re-sale ;  but  in  and  another, 
this  case.  Barton  and  Co.  had  no  idea  of  that.  Park,  J. 
That  was  decided  as  being  a  mere  partnership  transaction, 
and  it  was  too  clear  to  be  reported  in  Bank].  There  is  no 
real  and  substantial  distinction  between  that  and  the 
present  case.  Tupper  v.  Haythome  (6),  ex  parte  Cellar  (c). 
Therefore,  up  to  the  2d  March,  1819,  the  plaintiffs  in  error 
had  a  lien  upon  the  whole  of  the  warrants  for  the  full  amount 
of  the  bills  accepted  by  them.  (Pollock,  F.,  for  the  de- 
fendants in  error,  observed  that  four  of  the  original  bills 
had  been  at  that  time  paid).  Then  they  had  a  lien  on  the 
warrant  for  such  of  the  bills  as  were  not  then  due.  They 
stood  in  the  situation  of  Moon  and  Son,  and  were  tenants  in 
common  of  the  warrants  with  Barton  and  Co.  At  least 
*they  had  a  lien  on  Moon  and  Son's  undivided  moiety. 
Their  lien  was  not  destroyed  by  their  entrusting  the  war- 
rants to  Sharpe  on  that  morning,  in  utter  ignorance  of 
the  interest  of  the  defendants  in  error, — ^by  the  division 
made  by  him, — nor  by  the  wrongful  return  of  the  warrants 
belonging  to  the  defendants  in  error.  They  never  parted 
with  their  lien.  Sharpe  was  their  agent  for  the  expi-ess 
and  sole  purpose  of  dividing  the  warrants,  for  the  sup- 
posed benefit  of  Moon  and  Son.  Their  lien  for  the  old 
and  renewed  bills,  on  the  entire  moiety,  which  was  brought 
back,  still  subsisted  ;  or  at  all  events  subsisted  to  the  ex- 
tent of  half  that  moiety.  2dly,  The  defendants  in  error 
were  tenants  in '  common  with  the  plaintiffs,  and  conse- 
quently cannot  maintain  an  action  of  trover  against  the 
plaintiffs  in  error,  for  there  has  not  been  that  destruction 
of  property  which  alone  would  enable  one  tenant  in  com- 
mon to  bring  trover  against  another.  Litt.  s.  323,  C«.  Litt. 
(«)  Gow*s  N.  P.  Rep.  132.    (6)  Ibid.  135.    (c)  1  Rose's  B.Cas.  297. 
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1825.        200,  a,  b.    Heath  v.  Hubbard  (a).     Barnardkion  y.  Chap- 

^^i^T^^^^       »»fl»  (b).   From  these  authorities,  it  is  evident  that  destruc- 

and  others     tion,  or  subsistence  of  the  subjec-tmatter  of  the  ten$uicy  in 

Barton      common,  is  the  criterion  whether  this  action  will,  or  will 

and  another,    jiq^  lie.      Now  here  the    subject-matter  has  only  bem 

changed  into  money,  therefore,  quacunque  via,  the  action 

is  not  maintainable.     If  there  be  any  re;medy,  it  is  by  bill 

in  equity,  for  an  account  of  a  moiety  of  the  proceeds  of  the 

cotton. 

Pollock,  F.,  contra.    The  facts  have  been  thrown  into 
die  shade.    The  agreement  v?as  to  make  a  purchase  on 
joint  account.    That  disposes  of  thie  cause  of  Young  r» 
Hunter*    The  purchase  was  actually  made,  and  the  warr 
rants  taken,  not  in  the  name  of 'Jlf oon  and  Son,  Imt  of 
Hunt ;  therefore  the  contract  enured  for  the  benefit  of  all 
the  parties  really  interested,  for  whom  the  brokers  were 
trustees.     Immediately  after  the  purchase.  Barton  and  Co. 
paid  Moon  and  Son  for  their  share  of  the  goods ;  and  any 
contract  for  sale,  accompanied  with   payment,  at  once 
transfers  the  property  to  the  buyer,  without  an  actual  de- 
livery.   A  division  of  the  cottons  and  warrants  took  place 
in  February,  which  was,  without  any  delay,  communicated 
to  both  parties,  and  approved  of  by  them.     From  that 
moment,  B.  and  Co.  became  separately  entitled  to  all  the 
warrants  appointed  to  them,  and  M.  and  Son  to  the  others, 
and  a  joint  action  would  not  Ue  against  jFf.  and  S.forarefusal 
to  deliver  them.    The  warrants  being  all  in  the  possession 
of  the  plaintiffs  in  error  on  the  2d  March,  after  four  of 
the  old  bills  had  been  due  and  paid,  the  brokers  obtained 
possession  of  them,  in  order  to  make  a  se{)aration,  which 
they  did  make ;  and  withdrawing  those  assigned  to  M, 
and  Son,  i*e-delivered  those  appropriated  to  B.  and  Co. 
By  the  5th  March,  the  remainder  of  the  old  bills  were 
paid.      Oti  the  2d  March,  the  plaintiffs   in  error  dis- 

(a)  4  East  1 10.  (6)  Cited  ibid,  Bull.  N.  P.  34, 85. 
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counted  two  new  bills;  and,  on  the  11th,  two  more ;  and 
to  those,  whatever  claim  they  have,  must  be  limited.  w7lliams 
Trover  is  maintainable.  The  plaintiffs  in  error  did  not,  and  othew 
as  has  been  assumed,  become  tenants  in  common  by  virtue  Barton 
of  the  pledge  made  to  them  by  a  tenant  in  common.  A  ^^  another, 
pawnee  of  property  from  the  absolute  owner,  does  not 
acquire  all  the  rights  of  the  owner.  He  takes  only  a  lien, 
which  is  a  right  to  hold  the  property  of  which  he  has  pos- 
session till  the  claim,  in  respect  of  which  the  lien  arises,  is 
satisfied.  Liens  merely  give  a  right  of  possession;  and  a 
pawnee  has  no  right  to  sell,  or  dispose  of  the  property 
pawned  to  repay  himself.  In  this  case,  the  warrants,  were 
merely  deposited  withihe  plaintiffs  in  error,  byway  of  secu- 
rity,, and  these  warrants  having  belonged  to  JB.  and  Co.,  it 
follows,  of  course,  that  they  are  responsible  to  B,  and  Co. 
for  the  proceeds  of  the  sale  of  them,  in  an  action  of  trover. 
In  a  case  cited  below,  by  Abbott,  C.J.,fromCom.Dig.(a), 
it  was  held,  that  if  a  bailee  sells  the  goods  of  another,  the 
very  act  of  sale,  on  his  part,  is  such  a  conversion  as  to 
entitle  the  owner  to  maintain  trover.  In  trover  against  a 
pawnee,  or  bailee,  for  the  goods  sold,  he  has  never  been 
permitted  to  do  more  than  ask  the  jury  to  take  his  hen 
in  mitigation  of  damages ;  and  a  question  is  now  pending 
in  B.  R.,  whether  he  can  even  do  that.  2nd,  It  is  a  suffi- 
cient answer  to  the  other  point,  that  the  plaintiffs  in  error 
never  were  tenants  in  common  of  the  goods,  no  assign- 
ment of  any  person's  estate  therein  having  been  made  to- 
them.  Originally,  they  had  a  mere  bailment  of  them  by 
way  of  lien,  and  that  was  destroyed  by  the  division. 
In  Saville  v.  Robertson,  one  of  the  joint  adventurers 
originally  bought  the  goods,  in  his  own  name,  and  others 
were  afterwards  let  in  to  an  interest  in  them ;  but  here, 
originally,  there  was  a  joint  purchase,  ending  in  a  division 
and  appropriation.      Ex-parte  Cellar  is  not  applicable. 

(a)  Com.  Dig.  tit.     Action  on  the  case  upon  trover,  E.  citing  2  Salk. 
655.    See  5  B.  &  A.  401. 
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1825.        This  case  raises  the  question,  whether,  by  die  law  of  Eng- 
^^^^^J[^g    land,  the  property  of  any  person  can  be  pledged  without 
and  others    his  consent.    There  is  a  broad  distinction  between  a  sale 
Barton      ^^^  ^  pledge.     In  the  case  of  a  sale,  the  money  is  ad- 
and  another,   vanced  on  the  credit  of  the  property ;  but  pledging  pro- 
perty being  out  of  the  ordinary  course  of  commerce,  the 
law  supf)Oses  that  the  lender  reposes  a  confidence  in  the 
pledgor,  that  he  will  not  pledge  without  being  entitled  to 
do  so ;  and,  if  his  title  fails,  the  security  of  the  pledge  fails 
also. 

Best,  C.  J.,  (C.  P).  Mr.  Tindal  has  fairly  told  us 
that  this  case  is  to  be  decided  according  to  the  strict 
rules  of  law.  Sitting  here  as  a  Court  of  law,  whatever 
may  be  the  private  opinion  of  any  of  us,  we  are  bound  to 
determine  according  to  the  law  as  it  stands  at  present. 
Certainly  one  understands  that  it  is  in  the  contemplation 
of  persons  of  very  considerable  eminence  to  (*)  alter  the 
law  with  respect  to  many  cases  like  the  present ;  and  few 
of  us  will  deny  that  the  intended  alteration  will  render  it 
better  suited  to  the  existing  state  of  society  than  it  now  is. 
In  ancient  times,  persons  generally  kept  their  property  in 
their  own  hands,  and  though  there  were  factors  and  agents, 
yet  their  situation  with  regard  to  the  property  entrusted  to 

(*)  The  learned  judge  here  alluded  to  the  6  Geo.  IV,  c.  94,  for 
amending  the  4  Geo.  IV,  c.  83,  (an  act  for  the  better  protection  of  mer- 
chants and  others,  entering  into  contracts  in  relation  to  goods,  &c. 
intrusted  to  factors,  or  agents),  then  in  progress  through  parliament ; 
which,  amongst  other' provisions,  by  the  second  section  enacts,  that, 
"  from  and  after  the  first  day  of  October,  1826,  any  person  or  persons 
intrusted  with  and  in  possession  of  any  bill  of  lading,  India  warrant, 
dock  warrant,  warehouse  keeper's  certificate,  wharfinger's  certifi- 
cate, warrant  or  order  for  delivery  of  goods,  shall  be  deemed  and 
taken  to  be  the  true  owner  or  owners  of  the  goods,  wares,  and  mer- 
chandize described  and  mentioned  in  the  said  several  documents  herein- 
before stated  respectively,  or  either  of  them,  so  far  as  to  give  a  validity 
to  any  contract  or  agreement  thereafter  to  be  made  or  entered  into  by 
such  person  or  persons  so  intrusted,  and  in  possession  as  aforesaid,  with 
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them  was  known.  But  at  the  present  day,  the  true  owner        1825. 
of  property  frequently  remains  in  the  back  ground,  and   '  w,lliams 
the  factor  or  agent  stands  forward  as  the  proprietor,     and  others 
That  being  so,  it  is  probably  not  unwise  to  extend  to  that      Barton 
class  of  cases,    under  which  the  case  before  the  Court   and  another, 
ranges  itself,  a  principle  which  has  been  partially  intro- 
duced into  this  part  of  our  law ;    viz.  that  where  the 
true  owner  of  goods  allows  a  factor  or  agent  to  hold  himself 
forth  to  the  world  as  the  owner,  the  owner  shall  be  bound 
by  the  factor's  or  agent's  acts^  in  the  same  manner  as  by  his 
own.     In  this  case,  all  that  the  agent  had  in  his  possession 
was  the  East  India  warrants,  which  are  nothing  more  than 
the  keys  of  the  warehouse.    He  had  merely  the  possession  of 
the  property,  and  that  did  not  enable  him  to  dispose  of  it  to 
the  prejudice  of  the  true  owner;  therefore  the  true  owner 
cannot  be  bound  by  any  thing  done  by  him.      Two  points 
have  been  submitted  for  our  consideration : — 1st,  That  by 
the  act  of  Moon  and  Son,  who  were  tenants  in  common 
with  Barton,  or  by  that  of  their  agents.  Hunt  and  Skarpe, 
pledging  the  warrants,  the  goods  were  bound.     The  2nd 
point  (which  is  so  connected  with  the  first,  that  in  deciding 
the  one  we  dispose  of  the  other  also)  is,  that  the  defendants 
in  error,  being  tenants  in  common  with  the  plaintiffs  in 
error,  cannot  maintain  trover  in  a  Court  of  law,  but  their 
rights,  if  they  have  any,  must  be  decided  in  a  Court  of 

any  person  or  persons,  body  or  bodies  politic  or  corporate,  for  the 
sale  or  disposition  of  the  said  goods,  wares,  and  merchandize,  or  any 
part  thereof,  or  for  the  deposit  or  pledge  thereof,  or  any  part  thereof, 
as  a  security  for  any  money  or  negotiable  instrument  or  instruments  ad- 
vanced or  given  by  such  person  or  persons,  body  or  bodies  politic  or 
corporate,  upon  the  faith  of  such  several  documents,  or  either  of  them : 
provided  such  person  or  persons,  body  or  bodies  politic  or  corporate, 
shall  not  have  notice  by  such  documents,  or  either  of  them,  or  otherwise, 
that  such  person  or  persons  so  intrusted  as  aforesaid,  is  or  are  not  the 
actual  and  bond  fide  owner  or  owners,  proprietor  or  proprietors  of 
such  goods,  wares,  or  merchandize,  so  sold,  or  deposited,  orj[pledged 
as  aforesaid  ;  any  law,  usage,  or  custom  to  the  contrary  thereof  in  any 
wise  notwitlistanding." 
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1825.        eqnity.     We  should  have  thou^t  that  there  was  a  great 
Williams     ^^  ^^  weight  in  that  argument,  if  this  transaction  had 
and  others     continued  on  the  same  footing  on  which  it  stood  originally, 
Bartom       s^  the  second  arrangement  had  not  taken  place.     But 
and  another.    ^^  think  it  unnecessary  to  say  what  would  have  been  the 
situation  of  the  parties,  if  the  original  i^reement  had  been 
undisturbed,   because  we  consider,  that  by  the  second, 
every  lien  which  the  bankers  had  was  given  up,  and  a 
new  contract  entered  into.    A  partition  of  the  goods  was 
made  by  the  agent,  and  assented  to  by  the  owners,  and 
for  that  purpose  Sharpe  was  agent  of  the  one  party  for  his 
moiety,  and  of  the  other  party  for  the  other  moiety.   From 
that  moment  there  was  an  end  of  all  partnership ;  and  each 
purchaser  was  owner  exclusively  of  the  portion  of  the  proper- 
ty allotted  to  him.  Sharpe  therefore  could  have  had  no  right 
to  pledge  the  property  of  the  defendants  in  error,  in  conse- 
quence of  any  thing  said  to  him  by  Moon  and  Son,  because 
the  Moons  were  then  as  perfect  strangers  to  the  share  of 
Barton  &  Co.,  as  any  other  person  whatever.     After  the  di- 
vision. Barton  and  Co.'s  warrants  were  delivered  to  the 
bankers.     Sharpe  had  held  one  moiety  of  these  warrants 
in  his  hands  for  the  Moons,  the  other  moiety  for  Barton 
&  Co. ;  therefore,  without  the  authority  of  Barton  &  Co.,  he 
could  not  by  any  possibility  affect  their  ri^ts.     This  spe- 
cial verdict  finds,  that  without  any  authority  from  those 
parties,  but  by  a  wicked  fraud  concerted  between  him  and 
the  Moons,  he  deposited  with  the  plaintiffs  in  error,  the 
By  the  ore-  warrants  which  belonged  to  Barton  &  Co,  as  a  security  for 
^J\I^,\  ""^   ^  ®"^  ^f  10,000/.,   which  was  advanced  solely  to  the 
pledge  of  pro-  Moons.     The  transaction  therefore  reduces  itself  to  the 
holder  with-    ^iii^pl^  case,  in  which  one  man,  without  the  authority  of 
out  theautho-  another,  pledges  the  property  of  that  other;  and  the  ques- 
owDer,  gives    tion  comes  to  this, — where  property  is  pledged  under  such 
lien^amnst"^  circumstances,  can  the  pledgee  have  any  lien  against  the 
the  owner.       true  owner  ?     I  take  it  to  be  clear,  as  the  law  now  stands, 

(♦)  See  p.  414  ante. 
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that  if  I  leave  my  property  with  another  person,  oi^  he  1825. 

gets  it  into  his  hands,  he  cannot  affect  it  without  my  con-  ^v^^^liam s 

sent ;  and  that  therefore  if  he  does  so,  I  am  entitled  to  and  others 

maintain  an  action  against  him  to  recover  it.  Consequent-  Barton 

ly,  I  am  of  opinion  that  the  judgment  should  be  affirmed  ^^  another, 
for  the  whole ;  for  if  the  defendants  in  error  be  entitled  to 
recover  as  to  part,  they  are  certainly  entitled  as  to  the  whole. 

Judgment  affirmed. 


Exchequer 
of  Pleas, 


RusHwoRTH,  Gent.,  one, &c.,  v.  Craven,  Clerk.  \^V^/ 

X  HIS  was  an  action  of  debt,  on  the  game  laws,  brought      In  an  ao- 
in  Hilary  term,   1824,  to  recover  several  penalties  for  n^^wonlie 
keeping  and  usin^c  a  GTun  and  setter  for  the  destruction  of  game-laws 
game,  lithin  six  monAsC)  before  the  commencement  of  SS'^S- 

the  suit,  without  beinsr  qualified.     On  the  trial,  before  |ns«  months, 
_      ,        _  _     -  .         1.     XT    1    »  .         1        1   ..«»*'  "*®  defen- 

Bayfey,  J.,  at  the  last  assizes  for  Yorkshire,  the  plamtiff  dant  goes  to 

proved  one  offence  to  have  been  committed  by  the  defen*  J^*!  without 
dant,  on  the  6th  September,  1823  ;  but  it  appeared,  that  tained  a  par- 
it  was  not  communicated  to  him  till  upwards  of  six  months  ^naOtiw     ^ 
after.    A  second  offence  was  proved  to  have  taken  place  meant  to  be 

DFOceeded 

on  the  6th  October,  1823,  within  the  manor  of  Aldbo-  for,  the  plain- 
rouGch.    There  were  three  rounds  of  defence;  the  first  tiff  is  entitled 

®  °  ,     to  recover  m 

applied  to  both  instances, — that  the  defendant  was  quali-  respect  of  an 

fied  in  point  of  estate,  but  this  iailed.     The  second  was  mi^^witWn 
directed  to  the  act  of  the  6th  September  only, — that  the  six  months 

from  the  com- 
(♦)  This  limitation  is  provided  by  the  2  G.  Ill,  c.  19,  s.  6.  See  the  5th  mencementof 

section  of  the  same  stat.  5  An.  c.  14,  s.  4.    9  An.  c.  25,     3  G.  I.,  c.  1 1.  the  action, 

8G.L,  c.l9,s.l.  althoj^h 

'  proved  not 

to  have  been  known  to  him  till  six  months  after  its  commission.    And  it  is  not  a  question 
for  the  jury,  whether  the  action  was  brought  for  that  offence. 

The  evidence  of  coUmrable  title,  necessary  to  make  a  deputation  a  defence  to  an  action 
on  the  game  laws,  is  such  as,  prima  facie,  affords  a  fair  presumption,  1st,  of  the  existence 
of  a  manor ;  2dly,  that  there  exists  some  serious  claim  to  the  manor,  on  the  part  of  the 
person  under  whom  the  defendant  claims  a  right  to  act ;  and  if  the  evidence  actually 
given  does  not  amount  to  that,  it  ought  not  to  be  left  to  tlie  jury. 

Semble,  that  a  deputation  is  not  evidence  of  qualification,  without  proof  of  registration 
with  the  clerk  of  the  peace. 

Semble,  that  deputation  is  not  admissible  as  evidence  of  the  existence  of  a  manor, 
without  a  foundation  being  first  laid  in  fart. 
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1835.        phtintiff  had  not  commenced  the  action  on  account  of  that 
RusHwoRTH    ^^'  inasmuch  as  it  was  not  known  to  him  till  afterwards^ 

one,  &c,      and  therefore  he  was  not  entitled  to  recover  in  respect  of  it. 

Craven,     ^^^  third  was  meant  to  meet  the  second  offence  charged, — 
^^^^'       that  the  defendant  was  gamekeeper  for  the  manor  of  Aldbo- 
rough,  under  a  deputation  from  the  lords.      In  support  of 
this,  a  deputation  was  put  in,  dated  27th  May,   1814, 
granted  by  **  Nicholas  Holme,  Robert  Bigley,  and  Joseph 
Coltman,  clerks,  lords  of  the  manor  of  Aldborough  in 
the  East  Riding  of  the  county  of  York,"  to  the  plaintiff. 
It  was  indorsed,  as  entered  and  registered  with  the  clerk 
of  the  peace,  September  Ist,  1814 ;  but  no  extrinsic  evi- 
dence of  the  entry  and  registration  was  adduced.    The 
signatures  were  verified,  and  parol  evidence  given  that 
Holme,  Bigley,  and  Coltman,  as  vicars  of  Aldborough  and 
two  other  parishes,  and  trustees,  for  the  time  being,  of  a 
charity  called  '*  TemperotCs  charity,"  acted  as  lords  of  the 
manor ;  and  that  the  trustees  had  always  had  a  game- 
keeper acting  for  them.      One  witness  stated,  that  the 
trustees  held  courts,  but  he  never  had  been  present  at  one. 
It  appeared,  however,  that  there  was  another  and  much 
larger  manor,  called  "Thorpe  with  Aldborough,"  which 
comprised  the  grounds  over  which  the  first  alleged  manor 
extended,  and  belonged  to  a  Mr.  Harrison,  who  "  owned 
ground  co-extensive  with  the"  alleged  *'  manor,"  and  con- 
stantly appointed  a  keeper;   and   that  the  two  keepers 
claimed,  and  exercised  the  right  of  sporting  over  the  more 
limited  district  without  interniption  on  either  side.    The 
plaintiff's  counsel  contended,  that  there  was  not  su£Scient 
evidence  of  the  existence  of  a  manor  of  Aldborough,  or  of  the 
persons  who  signed  the  deputation  being  the  lords;  and  that 
the  plaintiff  was  entitled  to  a  verdict  for  both  the  acts 
proved .    The  learned  j  udge  left  two  questions  to  the  j  ury, — 
1  st,  Whether  the  action  had  been  brought  for  the  act  of  the 
5th  September  ? — 2nd,  Whether  Aldborough  was  a  manor, 
and  H,  B,  and  C.  the  lords  ?  The  jury  found  a  general  verdict 
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for  the  defendant;  but  liberty  was  given  to  move  to  set  it  ^^25. 

aside,  and  enter  a  verdict  for  the  plaintiflF,  if  the  Court  rushworth, 

should  be  of  opinion  that  the  points  left  to  the  jury  should  <>»«>  *^- 

not  have  been  so  left.  Cravbn, 

Clerk.  /- 

Parke,  having  obtained  a  rule  nisi  for  setting  aside  the 
verdict,  and  entering  a  verdict  for  the  plaintiff  for  10/.  for 
two  penalties ;  or  obtaining  a  new  trial. 

Pollock,  P.,  shewed  cause.     Both  points  were  properly 
left  to  the  jury^  and  the  verdict  on  both  ought  to  stand. 
The  first  seems  not  to  have  been  decided  in  any  case, 
but  to   rest  entirely   on  principle.      The  defendant  had 
a  right  to  be  in  the  same  situation  before  the  jury  in 
which  he  would  have  been  placed  by  applying,  before  plea 
pleaded,  for  a  particular  of  the  penalties  for  which  the 
plaintiff  was  suing.     If  he  had  done  so,  the  particular 
could  not  have  included  the  act  of  the  5th  September,  be- 
cause it  was  not  then  known  to  the  plaintiff,  and  conse- 
quently he  would  be  precluded  from   proving  it  at  the 
trial.     The   plaintiff  was  not  aware  of  this  act  till  six 
months  after   its   commission,    the  period   of  limitation 
prescribed  by  the  statute  for  commencing  an  action,  and 
therefore  his  proceeding  on  it  was  a  fraud  upon  the  statute, 
which  the  Court  ought  not  to  sanction.     If  this  were  a 
case  of  a  debt,  although  the  defendant  had  not  asked  for 
a  particular,  he  might  have  brought  forward  any  unsatis- 
fied claim  at  the  trial,  and  it  would  be  allowed.     In  a 
popular  action  for  penalties,  the  defendant  has  not  that 
protection,  but  he  may  be  protected  by  the  particular ; 
and    although    he    has    not   obtained    one,    he    has   a 
right  to  be  relieved  from  any  demand  which  he  shews, 
at  rtisi  prius,  to  be  unconnected  with  that  in  the  plaintiff's 
contemplation  at  the  time  of  commencing  the  suit ;  and 
as  to  any  such,  the  judge  should  tell  the  jury  to  find  for  him, 
otherwise  the  limitation  will  be  a  dead  letter.     Secondly, 
the  defence-applicable  to  the  other  act  of  sporting  was  a 

2f 
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1825.  good  one.  There  was  an  actual  appointment  of  the 
RusuwoRTB  defendant  as  game  keeper  of  the  manor  of  Aldborough, 
one,  fccy  in  Court ;  a  witness  stated  that  the  trustees  had  acted 
'Craven,  as  lords  of  that  manor  and  was  not  cross-examined. 
Clerk.  Evidence  of  a  person's  acting  in  any  character  is  evi- 
dence of  his  sustaining  that  character,  till  disproved, 
and  therefore  the  defendant's  counsel  are  now  esti^ped 
from  asserting  that  the  trustees  were  not  lords.  The 
plaintiff's  two  witnesses  spoke  of  a  manor  of  Aldborough. 
On  the  whole,  there  was  evidence  of  a  manor,  and  that 
the  trustees  had  a  better  title  than  Mr.  Harrison,  and  that 
is  a  sufficient  answer  to  an  action  of  this  description,  in 
which  the  title  to  the  manor  will  not  be  tried.  In  Cal- 
craft  V.  Gibbs  (a),  Lord  Kenyan,  C.  J.,  said,  that  "  where 
a  party  has  even  a  colourable  title  only  to  a  manor,  a  penal 
action  is  not  a  mode  of  proceeding  by  which  the  Court 
will  investigate  it."  Hawkins  v.  Bailey  (Jb),  Blunt  v. 
Grimes  (c).  Buller,  J.,  said,  in  the  last  case,  that  proof  of 
colourable  title,  and  the  exercise  of  manorial  rights,  would 
be  a  sufficient  defence  against  the  penalties  of  the  act. 
In  Steel  v.  Pricket  {d),  it  was  ruled  by  Abbott,  C.  J.,  that 
reputation  alone  was  admissible  as  evidence  of  the  ex- 
istence of  a  manor. 

Parke  in  support  of  the  rule.  There  was  nothing  in 
the  case  for  the  jury.  The  first  question  did  not  appear 
on  the  face  of  the  record,  and  was  not  within  their  pro- 
vince. The  defendant  has  no  reason  to  complain  of 
hardship,  because  he  might  have  called  for  a  particular 
of  the  penalties  sought  to  be  recovered,  which  would  have 
been  granted.  With  respect  to  the  second  point,  the  evi- 
dence was  quite  insufficient  to  support  a  qualification 
grounded  on  a  deputation.  For  that  purpose  a  colourable, 
that  is,  a  prima  facie  title  to  a  manor  must  be  made  out  in 
the  persons  who  give  the  appointment.     It  ought  to  be 

(a)5T.R.19.  (ft)  4T.  R.  681,mfio<iff. 

(r)  Id.  682.  Id)  2  Stiuk.  468.      . 
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proved  by  the  reputaticm  of  old  persona,  or  by  the  holding       ^^^^• 
of  courts  from  time  to  time,  that  there  is  a  manor.     No  Rushworth 
such  evidence  of  reputation  was  adduced  :   one  witness      ^®»  ^* 
only  spoke  to  the  holding  of  courts,   and  he  never  had      Cbaven 
been  present  at  any.    Even  if  there  had  been  a  presump-       ^^®* 
tion  of  title,  the  defendant  ought  to  have  gone  further, 
and  shewn  an  entry  of  the  deputation  with  the  cleriL  of 
the  peace,  for  by  the  9  Ann.  c.  26,  s.  1,  those  gamekeepers 
only  whose  names  are  so  entered  are  empowered  to  kill  game. 

[HuLLocK,  B.,  observed,  that  the  48  Geo.  III.,  c.  93, 
by  which  the  3  Geo.  I.,  c.  11,  had  been  repealed,  intro- 
duced new  regulations  respecting  the  appointment  of  game- 
keepers (*)].  The  argument  is  not  affected  by  those  acts^ 
It  would  introduce  the  greatest  confusion,  if  such  evidences 
could  be  letid  before  a  jury. 

Graham,  B.  With  respect  to  the  trespass  of  the  5tb 
of  September,  I  think,  under  the  circumstances,  it  was 
perfectly  competent  to  the  plaintiff  to  proceed  on  that  act 
without  infringing  on  the  statute.  The  statute  only  says, 
that  for  every  offence  within  it,  the  person  suing  shall 
bring  an  action  within  six  months.  Provided  therefore 
the  action  be  commenced  within  six  months  from  the  com- 
mission of  the  offence,  I  see  no  reason  for  precluding  the 
party  from  availing  himself  of  information  obtained  sub- 
sequently ;  and  all  danger  of  fraud  upon  the  statute  might 
be  avoided  by  a  simple  application  to  a  judge  for  a  description 
of  the  specific  offences  for  which  the  plaintiff  meant  to  go. 
It  appears  to  me,  that  the  learned  judge,  in  making  it  a 
question  of  fact  for  the  jury,  whether,  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff  had  been  aware 
of  the  first  act,  was  transferring  to  them  a  matter  not 

(*)  An  abstract  of  the  statutes  on  the  subject  of  gamekeepers  is  given 
in  a  note  to  the  2nd  vol.  of  Mr.  Christian's  edition  of  Blackstone, 
p.  418. 

2  f2 
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1825.         within  their  functions.     The  true  question  on  this  part  of 

RusHwoRTH  ^^^  ^^^^  ^^^' — ^*^  there  clear  evidence  of  an  offence  within 
one,  &c.  the  statute ;  and  of  that  there  was  no  doubt.  The  defence 
Craven  ^  ^®  second  act  stands  upon  the  qualification  of  the  de- 
Clerk,  fendant,  constituted  by  the  deputation  of  these  three  gen- 
tlemeUy  who  are  stated  to  have  acted  as  trustees  of  the 
charity,  and  lords  of  the  manor.  The  law  is  clear,  that  in 
such  a  case,  a  Court  will  not  go  into  minute  controversy 
concerning  the  rights  of  a  manor :  and  here  it  would  not 
enter  into  the  question  of  title,  between  these  gentlemen 
and  Mr.  Harrison,  who  gave  another  deputation,  and 
who  has  the  whole  estate  commensurate  with  the  manor. 
But  the  Court  requires  the  party  to  shew  same  colourable 
title,  that  is,  as  I  understand  it,  some  prima  facie  evidence 
affording  a  fair  presumption  of  title  in  the  persons  claiming 
to  be  lords.  But  all  the  evidence  on  that  head  was  vague  and 
uncertain.  The  most  material  proof  of  those  gentlemen  hav- 
ing acted  as  lords,  was  afforded  by  the  deputation  signed  by 
them,  but  in  order  to  invest  a  person  with  the  full  pri- 
vilege that  instrument  purports  to  confer,  I  think  that, 
under  the  statutes,  it  should  have  undergone  the  ceremony 
of  being  inrolled.  As  it  was  not  inroUed,  and  as  there 
was  much  stronger  proof  of  title  in  Mr.  Harrison,  because 
he  not  only  also  appoints  a  keeper,  but  is  owner  of  the 
whole  of  the  land  ;  there  is  a  total  absence  of  that  prima 
facie  evidence  which  should  induce  the  Court  to  presume 
in  favour  of  the  title  of  the  trustees,  in  preference  to  that 
of  Mr.  Harrison.  Upon  these  grounds,  I  think,  that  nei- 
ther of  these  acts  is  covered  by  the  defence  set  up,  and 
that  the  rule  should  be  made  absolute  for  both  penalties. 

Garrow,  B.  The  record  of  nisi  prius  claimed  penal- 
ties for  certain  acts  on  days  of  which  the  5th  of  September 
was  one,  and  the  6th  of  October  another ;  and  if  a  par- 
ticular had  been  applied  for,  and  ordered,  it  would  probably 
have  stated  those  acts;  therefore,  the  defendant  was  not 
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taken  by   surprise  at  the  trial,  because  the  declaration        ^825. 
informed   him  of  all  for  which  the  plaintiff  proceeded.  Rushworth 
With  respect  to  the  qualification  of  the  defendant,   (dis-      .®"^»  ^^'» 
claiming  any  intention  of  going  into  the  presumed  title  of      Craven, 
the  lord  of  the  manor  in  an  action  on  the  game  laws),        Ple'l^' 
surely,  if  a  man  is  to  be  protected  under  a  person,  as  a  lord 
of  a  manor,  he  should  give  some  reasonable  evidence  that 
there  is  a  manor,  and  that  that  person  is  the  lord  of  it. 
The  proof  of  the  latter  depends  almost  wholly  on  the  fact, 
that  certain  persons  put  their  names  to  a  paper,  deputing 
the  defendant  as  their  gamekeeper  over  a  manor,  without 
any  thing  at  all  being  produced  which  can  be  called  evi- 
dence of  the  existence  of  the  manor ;  and  we  find  that 
another  keeper  sports  over  the  same  lands,  claiming  under 
different  rights.     It  appears  to  me  that  on  both  points  the 
verdict  was  incorrect. 

HuLLocK,  B.  I  am  of  the  same  opinion, — and  that 
the  rule  should  be  made  absolute  to  enter  a  verdict  for 
the  plaintiff  on  both  counts.  With  respect  to  the  evidence 
of  qualification,  there  is  certainly  no  doubt  that  at  nisi 
prius,  a  judge  will  not  go  into  minute  evidence  as  to 
whether  a  manor  does,  or  does  not,  exist.  But  to  make  a 
deputation  a  defence  to  an  action  of  this  kind,  the  party 
must  go  into  evidence  of  colourable  title  to  the  manor,  and 
that  some  serious  claim  to  it  exists  on  the  part  of  those 
under  whom  he  claims  to  act.  Here  the  only  evidence  of 
title  is  the  document  signed  by  the  trustees.  But  the 
proof  of  it  went  no  further  than  the  bare  production ;  whe- 
ther it  was  inrolled  or  not  does  not  appear,  and  therefore 
probably  not.  I  am  aware  of  what  was  ruled  respecting 
reputation  as  evidence  of  a  manor,  in  the  case  of  the  manor 
of  Hampstead  (a) ;  but  I  have  always  understood,  that  to 
render  reputation  admissible,  you  must  first  lay  a  founda- 

(a)  2  Stark.  466. 
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183d.  tkm  in  fact.  Without  that  it  is  nothing.  Tlie  only  hd 
Rdsbworth  ft^iup^  to  ^  proved  in  this  case  was  the  existence  of 
ooe,  &c. ,  that  document ;  whereas  some  roU,  or  record,  or  hock 
Craven  should  have  been  produced.  If  there  had  been  conflicting 
Clerk,  evidence  of  manorial  rights  on  both  sides,  that  would  have 
been  sufficient.  As  to  the  other  part  of  the  case,  although 
there  may  be  inconvenience  in  holding,  as  I  think  we  are 
bound  to  hold,  still  it  seems  to  me  that  the  direction  was 
erroneous,  and  that  the  point  left  to  the  jury  was  not  a 
question  for  them.  This  is  an  action  to  recover  penalties 
for  offences  against  the  laws  for  the  preservation  of  the 
game.  The  defendant  knows  very  well  when  it  is  com- 
menced, whether  he  has  been  guilty,  or  not  goilty,  of 
any  offence  against  those  laws.  And  in  order  that  he  may 
not  be  surprised  at  the  trial,  by  evidence  of  sporting  on  a 
particular  day,  which  he  might  be  able  to  explain,  if  he 
had  notice,  his  proper  course  of  proceeding  is  to  make  an 
appUcation  to  a  judge  for  a  particular  of  the  offences, 
which  is  uniformly  granted.  If  that  had  been  done,  all 
this  difficulty  would  have  vanished,  because  the  plaintiff 
would  have  specified  in  the  particular  the  days  for  which 
he  meant  to  proceed^  and  if  the  day  in  question  had  not 
been  mentioned,  he  would  be  precluded  at  the  trial  from 
offering  any  evidence  relating  to  it.  For  these  reasons,  I 
am  of  opinion  that  a  verdict  should  be  entered  for  both 
penalties. 

Rule  absolute  to  enter  a  verdict  for  the 
plaintiff  for  both  penalties  (*). 

(*)  Hunt  V.  Andrews,  3  B.  &  A.  341. 
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{Before  the  Iiord  Chief  Baron). 


Tucker  v.  Sanger  and  others  (a).  '^^^J^' 

The  Master,  by  his  report,  dated  22nd  February,  1826,      An  heir  at 
certified  the  defendant,  Edward  Sanger,  to  be  tenant  in  entitled  to  an 
fee  of  some  part  of  the  estates,  and  tenant  in  tail  of  other  '**H®  ofdevi- 
parts,  and  that  it  would  be  necessary  for  him  to  suffer  a  and  is  not 
common  recovery  for  giving  such  estate  tail,  and  in  the  deed  ^^®  *®  P^^ 
to  make  the  tenant  to  the  precipe  to  declare  his  assent  to  withstanding 
the  devise  contained  in  the  testator's  will.    This  report  fo^iJd  against 
was  confirmed,  and  the  Master  directed  to  settle  the  neces-  ^^^y  ^^^  the 

-  will  conse- 

sary  deeds.  quently  be 

The  cause  now  came  on  for  further  directions,  on  the  established. 
question  of  costs. 

Jervis  and  Knight,  for  the  plaintiff,  contended  that  the 
suit  had  been  occasioned  by  the  pertinacity  of  the  defend- 
ant, Edward  Sanger ;  first,  in  setting  up  a  title  in  himself 
to  the  estates,  and  afterwards  by  disputing,  without  any 
ground,  the  validity  of  the  testator's  will ;  and  that  having 
thrown  every  possible  obstacle  in  the  way  of  the  plaintiff, 
he  ought  to  be  charged  with  the  whole  costs  of  the  suit. 

Roupell,  for  the  defendant,  Edward  Sanger,  insisted  that 
the  defendant  was  fully  justified  in  the  course  he  pursued; 
that  he  was  entitled  as  a  matter  of  right  to  demand  the 
issue,  and  that  he  was  entitled  to  the  costs  of  the  suit,  or, 
at  all  events,  to  the  costs  of  the  supplemental  suit  which 
had  been  occasioned  by  the   plaintiff,  Edward  Tucker's 

(a)  See  M'Clel.  Rep.  424,  and  seq. 
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obtaining  the  appointment  of  the  10th  December,  1821, 
after  the  institution  of  the  original  suit,  and  had  created 
great  additional  expense. 

Alexander,  L.  C.  B.  I  do  not  understand  the  ground 
of  the  last  part  of  the  argument  on  the  part  of  the  defend- 
ant, Edward  Sanger.  "I  see  no  reason  why  the  plaintiff 
should  pay  the  costs  of  the  supplemental  suit.  The  de- 
fendant, Edward  Sanger,  has  certainly  behaved  extremely 
ill  throughout  the  suit.  I  must  not,  however,  suffer  his 
misbehaviour  to  make  any  impression  on  my  mind,  but 
must  decide  the  case  according  to  the  general  rules  of  this 
Court.  I  shall,  therefore,  throw  out  of  my  consideration 
the  costs  of  the  issue.  I  gave  this  case  very  great 
consideration  when  it  came  on  after  the  trial  of  the 
issue,  and  if  I  could  have  found  any  rule  or  order  of  this 
Court  to  authorize  it,  I  would  have  made  him  pay  the  costs 
of  that  issue ;  as  it  was,  all  I  could  do  was  not  to  give  him 
any  costs,  and  he  is,  perhaps,  sufficiently  punished,  by 
losing  those  costs,  which  I  should  otherwise  have  given  to 
bim.  The  question  now  seems  to  be,  whether  I  should 
make  him  pay  costs,  or  only  deprive  him  of  his  costs ;  for 
it  is  contrary  to  every  rule  and  principle  of  this  Court  that 
I  should  give  him  any  costs.  I  do  not  consider  the  ques- 
tion which  he  raised  with  respect  to  the  title  to  be  of  the 
slightest  importance,  for  whatever  might  be  his  title,  the 
terms  of  his  father's  will  imposed  on  him  the  necessity 
of  confirming  the  devise.  No  doubt  could  arise  respecting 
the  language  of  the  will;  he  could,  therefore,  have  no  diffi- 
culty in  making  his  election.  If  he  had  asked  for  time  to 
consider  whether  he  would  elect,  or  had  inquired  what  con- 
veyance he  was  required  to  execute,  there  might  have  been 
some  ground  for  giving  him  his  costs ;  but  instead  of  this,  he 
returns  no  answer  to  a  letter  which  was  sent  to  him,  requiring 
him  to  confirm  the  devise :  and  when  the  bill  in  this  case  was 
filed,  he,  for  the  first  time,  set  up  a  defence,  in  which  he 
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has  totally  failed.  Under  these  circumstances^  on  what 
ground  he  can  be  entitled  to  costs  I  cannot  understand. 
He  may  consider  himself  fortunate  in  not  being  directed 
to  pay  the  costs. 
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Roupell  afterwards  pressed  for  the  costs  of  the  supple- 
mental suit,  but  the  Chief  Baron  declined  to  give  them. 


{Before  the  Lord  Chief  Baron,) 


Thomas  Brown,  plaintiff;  Thomas  Sansome,  and 
Mary  his  wife,  Thomas  Arnold,  John  Blakesley, 
John  Brown,  the  elder,  and  John  Brown,  the 
younger,  defendants. 


1825. 
15M  June. 


William   BROWIJ,  by  his  win,  dated  4th  March,      Bequest  of 

oersoiisil  es~ 
1808,  (among  other  things),  gave  and  bequeathed  all  his  {ate  in  trust, 

personal  estate,  not  specifically  bequeathed,  unto  the  de-  ^?  invest  it 

*^  *  •'        ^  in  govern- 

fendants,  Thomas  Sansome  and  Tliomas  Arnold,  upon  trust,  ment  or  real 
to  make  sale,  and  convert  into  ready  money,  all  -«ch  part  -^«^. 
or  parts  thereof  as  should  not  consist  of  ready  money,  or  mit  the  inte- 

1  ^  '^*      n  J     1  A       J    '^^  ^^  accu- 

real  or  government  securities  for  money,  and  place  out  and  mulate  until 
invest,  as  well  such  part  or  parts  thereof  as  should  consist  *^  amounted 

'  *  *^  to  500/.,  and 

A*ora  time  to  time,  when  it  amounted  to  that  sum,  to  lay  out  or  inrest  such  interest 
in  government  or  real  securities,  to  be  applied  in  the  same  manner  as  the  prin- 
cipal ;  the  trustees  retaining  the  trust  monies  in  their  business,  an  inquiry  was  directed 
what  would  have  been  the  amount  of  the  personal  estate,  and  the  interest  thereof,  if  it 
had  been  invested,  and  accumulated  in  the  manner  directed  by  the  will,  and  the  trustees 
were  decreed  to  pay  the  amount,  and  were  charged  with  interest  at  5  per  cent,  on  a 
balance  in  their  hands. 

Bequest  of  personal  estate,  in  trust,  to  invest  it  in  stock,  to  accumulate,  and  to 
transfer  the  fund  to  A.,  at  21.  Power  for  the  trustees  to  lend  10,000/.  to  B.,  to  long  a$ 
he  carried  on  the  kusinett  of  a^banker  at  H.  B.  is  not  entitled  to  retain  the  10,000/.  SHer 
A.  attains  21,  notwithstanding  he  is  still  a  banker  at  II. 

Where  a  party  objects  to  the  principle,  oil  which  an  account  is  taken  by  the  Master, 
he  should  except  to  the  report ;  and  if  he  neglect  to  do  so,  the  Court  will  not  send 
back  the  report  to  be  reviewed,  even  if  it  appear  that  the  Master  has  proceeded  on  an 
erroneous  principle. 
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of  ready  money,  as  also  the  money  to  arise  by  such  sale 
or  sales,  or  so  to  be  converted  into  money  as  aforesaid, 
upon  real  or  government  securities,  and  subject  to  the 
several  annuities,  and  other  annual  payments,  and  to  the 
legacies  therein  bequeathed,  upon  trust,  that  they  the  said 
Thomas  Sansome  and  Thomas  Arnold  should  stand  possessed 
of  such  monies  and  securities  for  money,  proceeds  and  per- 
sonal estate,  and  permit  and  suffer  the  interest  growing 
due  for  the  same  from  time  to  time,  to  accumulate  until  the 
same  should  amount  to  500/. ;  and  when  and  so  soon  as 
the  same  should  amount  to  that  sum,  then  upon  trust  to 
lay  out  and  invest  such  interest  on  government  or  real 
security,  at  5  per  cent.,  and  so  on  from  time  to  time,  imtil 
his  grand-nephew,  the  plaintiff,  Thomas  Brown,  should 
attain  the  age  of  21  years,  and  when  and  as  soon  *as  he 
should  attain  that  age,  then,  as  to,  for,  and  concerning  all 
such  monies  and  securities  for  money,  proceeds,  interest, 
and  accumulations,  and  also  as  to  all  and  singular  the 
rest,  residue,  and  remainder  of  his  personal  estate,  subject 
nevertheless,  to  the  several  annuities,  legacies,  and  annual 
sums  thereinbefore  given,  bequeathed  and  charged  thereon 
as  aforesaid,  upon  trusts  to  and  for  the  equal  benefit  and 
advantage  of  his  two  grand-nephews,  the  plaintiff,  Thomas 
Brown,  and  the  defendant,  John  Brown,  equally  to  be 
divided  between  them,  share  and  share  alike*    Provided 
always,  and  the  said  testator  declared,  that  in  case  his  said 
trustees  should  think  it  fit  or  prudent,  it  should  be  lawful 
for  them  to  permit  and  suffer  the  capital  sum  of  10,000/. 
to  be  placed  in  the  hands  of  the  defendant,  John  Blakesley, 
so  long  as  he  should  continue  to  carry  on  the  business  of  a 
banker,  at  Hinckley,  at  5  per  cent,  interest,  he,  the  said 
John  Blakesley,  giving  such  personal  security  for  the  pay- 
ment thereof  as  his  trustees  should  approve;    and   he 
appointed  the  defendants,  Thomas  Sansome,  Thomas  Ar- 
nold,  and  John  Blakesley,  executors. 
The  bill  was  tiled  in  Easter  term,  1819,  by  the  plaintiff. 
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(who  had  attaiDed  his  age  of  21  years,  on  the  2d  No- 
vember, 181 8),  as  being  entitled  to  a  moiety  of  the  testa- 
tor's residuary  estate,  against  the  trustees  and  executors 
of  the  testator's  will,  and  his  widow,  who  had  subsequently 
married  the  defendant  Sansame,  and' against  the  testator's 
heir  at  law,  and  John  Brown  the  legatee  of  the  other  moiety 
of  the  testator's  residuary  estate.  The  bill  suggested  a  breach 
of  trust  on  the  part  of  the  trustees,  by  suffering  the  testator's 
estate  to  remain  in  the  hands  of  the  defendants  Sansame  and 
Blakesley,  who  were  bankers  at  Hinckley ;  and  in  particu- 
lar, by  leaving  10,000/.  in  the  hands  of  Blakesley,  without 
sufficient  security  :  and,  besides  praying  the  usual  amount 
of  the  testator's  estate,  sought  to  charge  the  defendants  with 
the  profits  derived  from  the  employment  in  their  banking 
business  of  the  said  testator's  estate ;  or  otherwise,  with  in- 
terest upon  the  balances  from  time  to  time  in  their  hands. 
The  defendants,  the  trustees  and  executcnrs,  by  their  an- 
swer {inter  alia)  stated,  that  they  had  invested  in  Navy  6 
per  cents.  15,000/.,  and  upwards,  for  the  purpose  of  pay- 
ing the  annuities  as  they  became  due,  and  that  a  sufficient 
sum  remained  in  the  banking  house  of  the  defendants, 
Sansome  and  Blakesley,  at  Hinckley,  to  meet  the  l^acies 
then  remaining  unpaid,  as  they  respectively  became  due. 
And  that  10,000/.,  part  of  the  personal  estate  and  effects 
of  the  testator,  were  used  and  employed  in  the  said  bank- 
ing house,  in  pursuance  of  the  special  direction  contained 
in  the  testator's  will,  and  which  had  been  so  employed 
since  November,  1818;  but  that  until  that  time,  there 
never,  or  but  seldom,  had  been  so  much  of  the  estate  and 
effects  remaining  in  their  hands,  as  the  said  10,000/.  They 
admitted  it  to  be  true,  that  the  said  defendants,  Sansome 
and  Blakesley,  had  ever  since  the  death  of  the  testator,  car- 
ried on  the  trade  or  business  of  bankers,  in  copartnership; 
but  denied  that  they  had  employed  any  part  of  the  testa- 
tor's estate  in  such  trade,  except  the  said  sum  of  10,000/. 
specially  directed  by  the  said  testator  to  be  lent  to  the 
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defendant  Blakesley,   and  except  such  sum  or  sums  of 
money  as  might  remain  in  the  said  bank  to  accrue  until 
the  same  had  amounted  to  500/.,  or  until  a  convenient  op- 
portunity could  be  found  for  the  investment  thereof,  and  for 
which  lawful  interest  had  been  from  time  to  time  allowed 
in  their  accounts.     And  they  admitted,  that  they  did,  in 
pursuance  of  the  direction  of  the  said  testator's  will,  and 
under  a  full  persuasion  that  they  were  enabled  so  to  do, 
by  virtue  of  the  said  will,  lend  and  advance  to  the  de- 
fendant Blakesley  10,000/.,  out  of  the  personal  estate  of 
the  testator,  and  the  said  defendants,  Blakesley,  and  San- 
some  his  partner,  executed  a  bond  for  securing  the  repay- 
ment thereof,  with  lawful  interest  for  the  same,  to  the 
defendant  Arnold,  as  a  trustee.     And  they  insisted  that 
Blakeslej/  was  entitled  to  retain  this  sum  so  long  as  he 
carried  on  the  business  of  a  banker  at  Hinckley.  That  they 
had  from  time  to  time,  and  so  often  as  the  estate  and  (ef- 
fects of  the  said  testator  amounted  to  500/.,  placed  the 
same  out  at  interest,  upon  government  or  real  security, 
according  to  the  direction  of  the  said  will.     That  by  the 
said  testator's  will,  they  were  not  bound  to  pay  or  allow 
any  interest  until  the  sum  in  their  hands  amounted  to  500/., 
yet  willing  to  act  justly,  it  would  appear  by  their  several 
accounts,  that  they  had  allowed  interest  from  the  time 
each  particular  sum  was  received,    until  the  same  was 
otherwise  disposed  of. 

By  the  decree  on  the  hearing  of  the  cause,  dated  7  th 
February,  1822,  the  defendant  Blakeslej/  was  decreed 
forthwith  to  pay  the  10,000/.  into  Court,  and  it  was  re- 
ferred to  the  Master  to  take  the  usual  accounts ;  and  it 
was  also  referred  to  the  Master  to  inquire  what  would  have 
been  the  amount  of  the  money  produced  by  the  personal 
estate  of  the  testator,  and  the  interest  thereof,  and  the 
rents  and  profits  of  his  real  estates,  if  the  defendants,  the 
trustees,  had  invested  and  accumulated  the  same  in  the 
manner  directed  by  the  testator's  will. 
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The  Master,  by  his  general  report,  dated  24th  January^ 
1825,  certified,  that  a  state  of  facts  and  charge,  in  the 
nature  of  an  account  current  of  all  the  monies  received  and 
paid  by  the  defendants  Sansome,  Arnold,  and  Blakesley, 
up  to  the  2nd  day  of  November,  1818,  (when  the  plaintiff 
attained  the  age  of  21  years),  in  respect  of  the  said  per- 
sonal estate,,  and  the  interest  thereof,  and  the  rents  and 
profits  of  the  real  estate,  with  balances  struck  half-yearly 
on  the  1st  day  of  February  and  1st  day  of  August,  in 
every  year,  commencing  on  the  1st  day  of  February,  1809, 
.  and  ending  on  the  1st  day  of  August,  1818,  having  been 
'  laid  before  him  by  the  plaintiffs,  and  assented  to  on  the 
part  of  the  defendants,  he  found,  that  if  the  defendants, 
the  trustees,  had  invested  and  accumulated  the  personal 
estate  and  the  interests  thereof,  and  the  rents  and  profits 
of  the  real  estates,  in  tbe  manner  directed  by  the  testator's 
will,  the  same  would  have  consisted,  on  the  2nd  day  of 
November,  1818,  of  16,334/.  10*.  9d.  3  per  cent  annui- 
ties, 11,673/.  2^.  7 d.  reduced  annuities,  25/.  Os.  9d.  cash 
in  the  hands  of  the  defendants  Sansome,  Arnold,  and 
Blakesley,  and  of  10,000/.,  so  lent. to  the  defendant 
Blakesley.  And  he  found  that  the  said  several  sums  in 
stock,  on  the  2nd  day  of  November,  1818,  according  to 
the  market  price  of  such  stocks  respectively,  were  worth 
21,688/.  85.  \d. ;  which  several  sums  of  10,000/.,  25/.  Os. 
M.,  and  21,688/.  8«.  \d.,  making  in  all  31,713/.  8^.  lOd., 
he  found  would,  on  the  said  2nd  day  of  November,  1818, 
have  been  the  amount  of  the  money  which  would  have 
been  produced  by  the  personal  estate  of  the  said  testator, 
and  the  interest  thereof,  and  the  rents  and  profits  of  his 
real  estates,  if  the  defendants  Sansome  and  Arnold  had 
invested  and  accumulated  the  same  in  the  manner  directed 
by  the  will,  and  had  converted  the  whole  thereof  into 
cash  on  the  2nd  day  of  November,  1818. 

By  an  order,  dated  23d  February,  1825,  it  was  referred 
back  to  the  Master,  to  ascertain  upon  the  footing  of  his 
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report,  which  found  the  value  of  the  said  testator's  estate, 
had  the  same  been  duly  laid  out,  what  was  due  from  the 
defendants  Sansome,  Arnold,  and  Blakeslty  to  the  testa* 
tor's  estate,  and  the  Court  reserved  the  consideration  of 
interest  from  the  time  the  plaintiff  came  of  age,  and  the 
costs.  The  Master,  by  his  subsequent  report,  dated  13th 
May,  1825,  certified  the  sum  of  1675/.  19s.  6i/.  to  be  due. 
The  cause  now  came  on  for  further  directions  on  the 
Master's  iiubsequent  report,  and  the  questions  were,  the 
interest  and  costs. 


Simpkinson  and  Duckworth,  for  the  plaintiff,  contended 
that  the  trustees  ought  to  be  charged  with  interest  at  5  per 
cent.,  and  ought  to  be  decreed  to  pay  the  costs,  for  that 
they  had  derived  a  manifest  advantage  from  the  employ* 
ment  of  the  trust  monies  in  their  banking  business.  Forbes 
V.  Ross  (a).  Fiety  v.  Stace  (6).  Rocke  v.  Hart  (c),  Tebbs 
V.  Carpenter  {d).     Crackelt  v.  Bethune{e). 


Martin,  Beames,  and  Kindersley,  for  the  defendants, 
Sansome,  Arnold,  and  Blakesley.  The  Master,  in  taking 
the  account,  has  proceeded  on  an  erroneous  principle ;  he 
has  taken  the  account  on  the  footing  of  an  investment  in 
3  per  cent,  bank  annuities ;  but,  by  the  testator's  will,  the 
trustees  were  authorized  to  invest  the  trust-monies  on  real 
security,  and  some  part  was,  in  fact,  so  invested :  the 
Master  ought,  therefore,  to  have  taken  the  account  on  the 
principle  of  an  investment  on  mortgage,  or  other  real 
security,  which  would  make  a  material  difference  in  favour 
of  the  trustees.  It  is  true,  we  omitted  to  take  exceptions 
to  the  Master's  report,  but  the  Court  will  notwithstanding, 
even  now,  send  back  the  report  to  be  reviewed,  if  satisfied 
that  the  Master  has  proceeded  on  a  wrong  principle.  Adams 
V.  Claxton  (f).  Brodie  v.  Barry  (g).   Admitting  the  trustees 


(tf)  2  Bro.  C.  C.  430. 
Id)  1  Madd.  290. 
If)  6  Ves.  229. 


(6)  4  Ves.  620.  (c)  1 L Ves.  60. 

(e)  1  Jac.  &  W.  586. 
Ig)  1  Jac.  &  W.  470. 
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to  be  chargeable  with  interest,  at  5  per  cent.,  but  which,  as 
it  is  not  shewn  that  they  made  such  advantage  of  the 
trust-monies,  they  ought  not  to  be,  yet  no  case  is  made  for 
charging  all  of  them  with  costs :  Sansomewad  Arnold  only 
were  trustees ;  Blakesley,  though  an  executor,  was  not  a 
trustee.  The  loan  to  Blakesley  was  not  any  breach  of  trust, 
it  being  expressly  directed  by  the  testator's  wilL  Had  the 
Master  taken  the  account  according  to  the  correct  princi- 
ple, no  balance  would  have  been  found  due  from  the  de- 
fendants, and  they  ought  not  to  be  visited  with  the  costs  of 
the  suit,  merely  because  they  are  now,  by  the  rules  of  the 
Court,  precluded  from  excepting  to  the  rqx>rt.  The  suit 
also  extends  to  a  variety  of  objects,  with  respect  to  which 
the  trustees  ought  not  to  pay  costs.  It  does  not  necessarily 
follow,  that  because  a  trustee  is  charged  with  interest,  he 
shall  also  pay  costs.  Taylor  v.  Glanville  (a).  Sammei  y* 
Rickman  (6).     Crackell  v.  Beihune  (c). 


1825. 

Brown 

r. 

Sansome 

and  others. 


Simpkinson  shortly  replied,  relying  on  the  cases  previ- 
ously cited  on  the  part  of  the  plaintiff,  and  observing,  that 
the  answer  did  not  suggest  that  the  trust-monies  had  been 
laid  out  on  real  security. 


Alexander,  L.  C.  B.  This  case  appears  to  resolve 
itself  into  three  points :  1st,  The  interest  on  balances 
in  the  hands  of  the  trustees  prior  to  November,  1818, 
when  the  plaintiff  attained  21.  2dly,  The  interest  on 
subsequent  receipts.  And,  3dly,  By  whom  the  costs 
ought  to  be  paid.  In  considering  these  questions,  it 
becomes  necessary  to  enter  into  the  question,  whether 
a  breach  of  trust  has  or  haa  not  been  committed  by  the 
defendants  ?  And  I  feel  myself  bound  to  say,  that  a  clear 
breach  of  trust  has  been  committed.  And  it  appears  tome 
that  I  should  run  a  very  great  risk  of  encouraging  breaches 
of  trust,  if  I  permitted  a  trustee,  following  the  business  of  a 

(fl)  3  Madd.  176.        (6)  2  Ves.  jun.  86.        (c)  1  Jac.  h  W.  586. 
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banker^  unnecessarily  to  retain  trust-funds  in  his  hands,  and 
did  not  make  him  pay  interest,  and  that  interest  at  5  per 
cent,  unless  some  very  strong  ground  could  be  shewn  to  the 
contrary.  It  appears  to  me,  that  the  point  was  in  fact  settled 
by  the  Court  in  its  decree,  when  it  directed  an  account  to  be 
taken,  of  what  would  have  been  the  amount  of  the  money 
produced  by  the  estate  of  the  testator,  if  it  had  been  laid 
out  and  accumulated  in  the  manner  directed  by  the  testa- 
tor's will,  and  I  should  in  effect  be  reversing  what  has  been 
done  by  my  predecessor,  if  I  were  to  say,  that  interest 
ought  not  to  be  paid. 

It  has  been  very  truly  said  by  the  counsel  for  the  defen- 
dant, that  the  directions  of  the  will  are,  to  lay  out  and 
invest  the  interest  of  the  tru&t-money,  as  it  shall  from 
time  to  time  amount  to  500/.,  on  government  or  real 
securities.  And  if  the  defendants  had  in  fact  done  so,  no 
Court  could  have  affected  them,  supposing  the  interest 
had  not  amounted  to  5  per  cent:  but  the  defendants 
think  fit  to  retain  the  money  in  their  own  hands.  It 
has  been  contended,  that  as  the  Master  has  calculated 
interest  on  the  footing  of  an  investment,  from  time  to  time, 
in  3  per  cent  annuities,  I  ought  to  send  it  back  to  him  to 
take  the  account  according  to  some  other  method ;  and  it 
has  been  urged,  that  I  may  send  the  report  back,  notwith- 
standing no  exceptions  were  taken  to  it. 

I  was  counsel  in  Adams  v.  Claxton,  and  considered  it  to 
be  correctly  decided ;  but  I  afterwards  felt,  when  in  the  Mas- 
ter's office,  the  great  inconvenience  which  arose  from  the 
course  taken  in  that  case.  I  do  not  mean  to  dispute  the  power 
of  the  Court  to  send  a  report  back  at  this  stage  of  the  cause, 
I  will  only  say  it  is  a  power  which  ought  to  be  exercised  with 
very  great  nicety  and  caution ;  for  I  am  convinced,  that  it 
is  much  better  to  refuse  assistance  to  persons  who  have  lost 
their  rights  by  their  own  negligence,  than  to  unsettle  the 
practice,  and  introduce  confusion.  I  think  it  is  evident, 
that  the  defendants  have  in  this  case  omitted  the  opportu- 
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nity,  and  that  they  ought  to  have  submitted  to  the  Master^ 
that  he  was  taking  the  accounts  on  the  footing  of  an 
investment,  in  3  per  cent,  stock,  whilst  he  ought  to  have 
calculated  it  according  to  the  mode  suggested  by  the 
defendants,  that  is^  according  to  a  mortgage  investment. 
But  not  having  done  so,  and  not  having  excepted  to  the 
report,  I  feel  myself  bound  to  consider  them  as  waiving 
the  objection.  I  do  not  think  it  necessary  to  refer  to  that 
passage  of  the  answer,  relied  on  by  the  counsel  in  reply,  by 
which  it  is  admitted  that  the  money  was  never  invested, 
for  I  collect  from  the  report,  that  the  defendants  never  pre- 
tended that  it  was  so  invested. 

I  should  depart  from  all  principle,  if  I  did  not  make  the 
defendants  pay  interest  on  the  balance,  which  appears  to 
have  been  retained  by  them  in  their  trade,  and  I  feel 
myself  bound  to  charge  them  with  such  interest  at  5  per 
cent.  As  to  the  costs,  it  appears  to  me,  that  I  cannot 
make  a  decree  against  the  defendants  without  costs ;  but, 
as  the  plaintiff  has  thought  fit  to  load  the  suit  with  other 
subjects,  it  is  but  just  that  he  should  pay  the  costs  of  such 
extraneous  matter.  I  shall,  therefore,  decree  payment  by 
the  defendants  of  the  costs  of  so  much  of  the  suit  as 
applies  to  the  breach  of  trust,  and  payment  by  the  plaintiff 
of  the  remainder  of  the  costs,  except  as  to  the  10,000/.:  as 
to  this,  the  defendants  having  insisted  that  they  were 
entitled  to  retain  the  fund  after  the  plaintiff  had  attained 
21,  and  having  relied  upon  their  construction  of  the  will,  a 
construction  which  the  Court  has  not  considered  correct, 
they  must  of  necessity  pay  the  costs  of  that  part  of  the  suit. 
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April  27 thy  {Before   the   Lord   Chief  Baron.) 

May  IIM, 

^^^^^f^:  Stokes  v.  Edmbades  and  others. 

ca^de^St  ^^^  plaintiff,  by  his  bill,  stated  himself,  in  the  usual 
on  inference,  form,  to  be  vicar  of  the  vicarage  of  Cobham,  in  the  county 
from  compa-    ^^  Kent,  and  as  such  vicar,  to  be  entitled  to  all  tithes, 

rison  of  con-  b^th  great  and  small,  except  the  tithes  of  com  and  grrain. 
flictmg  testi-     ^     ,^„    ,  ,     .      ,  .  ,  .  ^ 

mony,  the       The  bill  charged,  m  the  usual  manner,  the  perception  of 

inSTfclb'^^f  titheable  matters   by  the  defendants,   James  Edmeades, 

drawing  such  William  Edmeades,  John  Pemble,  and   William  Pemble, 

wiSout  a  re-  (^^®  three  former  of  whom  were  occupiers  of  lands  within 

ference  to  a  the  vicarage,  and  the  last  of  whom  was  an  occupier  of 

proper  tribu-  lands,  and  ^as  also  the  impropriate  rector),  without  set- 

^:  and  ti^g  out  the  tithes;  and  prayed  an  account  and  satis- 

where  die  faction. 

chM^jterS^  The  defendants,  by  their  answer,  stated  the  defendant, 

a  plaintiff,  in  William  Pemble,  to  be  entitled,  as  the  impropriator,  to  the 

tithes  claim-  ^^^^^^  o(  com  and  grain.     And  they  denied,  according  to 

ing  to  be  vicar,  the  best  of  their  knowledge,  information,  and  belief,  that 

and  his  right     _,  , ,  .  °  ,  . 

to  the  tithes      Cobham  was  a  vicarage,  or,  as  such,  was  in  any  manner 

were  extreme-  endowed  with  tithes.     And  they  denied,  in  like  manner, 

ly  equivocal,  .     .  .  f 

and  only  tojbe  that  the  plaintiff  was  vicar ;  or,  in  case  he  was  such  vicar, 

inference^o  ^  ^^*  ^^  ^^  entitled  to  any  tithes ;  for,  that  from  time 
be  drawn  from  whereof  the  memory  of  man  was  not  to  the  contrary,  no  tithes 
contoadictory  except  tithes  of  com  and  grain  had  ever  been  paid  or  ren- 
evidence;  the  ^ered ;  but,  that  an  annual  sum  or  stipend  of  64/.  15s.  6rf., 
issues  to  try —  made  up  by  contribution  among  the  owners  and  occupiers  of 
plafnSff  M  l^^^s>  ^^^  fr^^  time,  &c.,  been  paid  to  the  priest  oflSci- 
vicar,  was  en-  ating  in  the  church  of  Cobham.  They  admitted,  that 
ceive  from  the  ^^®  plaintiff  was  at  or  about  the  tim«  stated  in  the  bill, 
defendants  all  presented  to  the  office  of  Clergyman,  but  they  did  not 

kind,  arising  on  their  farms  and  lands  within  the  said  parish,  except  the  tithes  of  com 
and  grain. 
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know  or  believe  that  there  was  any  vicarage,  and  therefore  ^825. 
did  not  know  whether  he  was  duly  presented,  instituted,  Stokes 
or  inducted  into  the  said  alleged  vicarage,  or  become  vicar  v. 

thereof.     And  they  denied,  for  the  reasons  aforesaid,  that    and  others, 
the  plaintiff  was  entitled  to  any  tithes. 

The  defendants\4ilerward8  put  in  a  further  answer,  by 
which  the  defendant  William  Pemble  admitted/ and  the 
other  defendants  believed,  that  the  defendant  William 
Pemble  had  been  the  impropriator  for  about  50  years,  and 
that  he  had  not  received  any  tithes  or  any  composition  for 
tithes,  except  the  tithes  of  com  and  grain.  And  all  the 
defendants  stated  their  belief  that  no  rector  or  other  person 
within  the  time  of  memory,  had  received  any  other  tithes 
than  those  of  com  and  grain. 

The  plaintiff  gave  in  evidence  an  extract  from  Pope  M- 
cholas*  taxation,  in  1291,  by  which  the  rectory  of  Cobbam 
was  stated  to  be  of  the  value  of  30  marks,  and  the  vicar- 
age of  the  value  of  7  marks.  The  plaintiff  also  produced 
an  ancient  book,  proved  to  have  been  found  in  the  registry 
of  the  Bishop  of  Rochester,  containing,  1st,  An  entry  un- 
der the  date  of  1333,  of  the  institution  of  Johannes  de 
Stanwicke,  as  perpetual  vicar,  on  the  presentation  of  the 
prior  and  convent  of  Bermondsey ;  and  2dly,  An  entry, 
under  the  date  of  1334,  of  the  institution  of  Henry  de 
Hope,  as  perpetual  vicar,  on  the  resignation  of  Johannes 
de  Stanwicke,  and  on  the  presentation  of  the  prior  and  con- 
vent of  Bermondsey.  This  book  also  contained  two  other 
entries,  under  the  dates  1335  and  1345,  of  the  institu* 
tions  of  Johannes  de  Vezey  and  Nicholas  Fambineve,  *  ad 
vicariam  ecclesia  de  Cobham.' 

The  entries  in  this  book  commenced  with  the  year  1216, 
but  appearing  to  be  chiefly  in  the  same  hand-writing,  it 
was  objected,  on  the  part  of  the  defendants,  that  the  en- 
tries not  being  contemporaneous,  the  book  was  not  evi- 
dence (a).     The  Court,  however,  admitted  it. 

(fl)  See  Harwood  v.  Sims,  4  Price  427. 
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1825.  The  plaintiff  also  gave  in  evidence  an  ordinance  of  the 

Stokes       Bishop  o(  Rochester y  dated  in  1388,  in  which  the  master 
V-  and  corporation  of  the  college  of  Cobham  concurred  in 

and  others,  1389,  dnd  which  was  shortly  afterwards  confirmed  by  the 
archbishop  of  Canterbury ;  by  which  ordinance,  after  re- 
citing that  John  Lord  Cobham  had,  by  virtue  of  a  bull 
from  Pope  Urban  V.,  founded  a  perpetual  chantry  at  Cob- 
ham, to  consist  of  five  perpetual  chaplains,  of  whom  one, 
on  the  death  or  resignation  of  the  then  vicar-perpetual, 
should  have  the  care  of  the  church ;  it  ordained,  that  such 
chaplain  should  be  called  magister  canterii ;  should  preside 
in  the  college,  should  have  the  care  of  the  church,  and 
should  support  all  the  other  burdens  respecting  the  church 
imposed  on  the  vicar. 

The  plaintiff  also  relied  on  the  Ecclesiastical  Survey,  26 
Hen.  VIII.,  which  among  other  revenues  and  possessions  of 
the  master  of  the  college  of  Cobham,  contained  the  following 
item,  *  Cobliam  vicaria  ibidem  valet  per  annum  IV  The 
plaintiff  also  referred  to  the  statute  for  the  dissolution  of 
monasteries  and  abbies,  31  Hen.  VIII.,  c.  13,  by  the  24th 
section  of  which  it  is  recited,  '  that  the  king  had  given 
license  by  his  grace's  word  unto  the  Right  Honourable  Lord 
George  Cobham,  to  purchase  and  receive  to  him  and  to  his 
heirs  for  ever,  of  the  late  master  and  brethren  of  the  col- 
lege or  chantry  of  Cobham,  in  the  county  of  Kent,  now 
being  utterly  dissolved,  the  site  of  the  same  college  or 
chantry,  and  all  and  singular  their  hereditaments  and 
possessions,  as  well  temporal  as  ecclesiastical,  wheresoever 
they  lay,  or  were  within  the  realm  of  England.'  And  to 
the  next  following  section,  whereby  it  is  enacted,  *  That  that 
act,  or  any  thing  therein  contained,  shall  not  in  any  wise  be 
prejudicial  or  hurtful  to  the  said  Duke,  \_Thomas  Duke  of 
Norfolk],  Lord  Cobham,  or  to  either  of  them,  or  to  the 
heirs  and  assigns  of  either  of  them ;  but  that  the  same 
Duke  and  Lord  Cobham,  and  either  of  them  sundrily,  and 
the  heirs  and  assigns  of  either  of  them,  shall  and  may 


TRINITY  TERM,  6  GEO.  IV.  4^ 

have,  hold,  receive,  snd  enjoy  the  premises  by  them  sun-        1325. 
drily  purchased  or  received,  according  to  the  purport  and       Stokes 
effect  of  such  evidences,  writings,  and  conveyances,  as     ^    ^' 
they  or  any  of  them  sundrily  have  caused  to  be  devised     and  othen. 
and  made  to  them,  or  to  their  use  for  the  same/    And  to 
the  statute  1  Edw.  VI.,c.  14,  by  the  33d  section  of  which  it 
is  provided,  that  '  That  act,  or  any  thing  therein  con- 
tained, shall  not  in  any  wise  extend  to  hinder  George 
Brook,  Knt.,  Lord  Cobham,  his  heirs  or  assigns,  for  or 
concerning  the  late  college  of  Cobham,  in  the  county  of 
Kent,  or  the  manors,  lands,   tenements,   or  possessions 
thereof;  anything  above  mentioned  to  the  contrary  in 
anywise  notwithstanding.' 

The  plaintiff  likewise  produced  from  the  First  Fruits  Office 
a  certificate  of  Nicholas,  Bishop  of  Rochester,  in  1545, 
37  Hen.  VIII.,  (being  a  return  to  a  writ),  that  the  vicar- 
age of  Cobham  had  been  vacant  from  the  year  1542,  and 
that  Nicholas  Frencham,  curate  there,  had  received  the 
tithes  for  his  wages.  He  also  gave  in  evidence  an  extract 
from  a  h66k  kept  in  the  registry  of  the  Bishop  of  Roches^ 
ter,  of  the  admittance,  on  the  27th  of  October,  1637,  by 
William  archbishop  of  Canterbury,  of  one  Matthew  Rut- 
ton,  to  the  vicarage  of  Cobham,  on  the  presentation  of  the 
crown,  by  lapse.  The  plaintiff  then  produced  an  extract 
of  a  fine  in  16  Car.  II.,  to  one  John  Dowling,  of  the  rec- 
tory of  Cobham,  and  the  advowson  of  the  vicarage ;  and 
the  will  of  Dowling,  by  which  he  devised  to  Stephen  AU 
cock  and  his  heirs,  under  whom  the  defendant,  Pemble, 
the  impropriator,  claimed  title,  all  that  his  rectory  and 
parsonage  of  Cobham,  ^nd  the  advowson  of  the  vicarage. 

The  plaintiff  also  produced  several  other  instruments 
referring  to  the  advowson  of  the  vicarage,  and  proved  a 
notice  to  the  defendant  to  produce  his  title-deeds  to  the  < 
rectory,  but  which  the  defendant  declined  to  do. 

The  plaintiff  further  produced  the  original  mandates  of 
induction  to  the  vicarage,  from  1660  to  1793,  and  insti- 
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tutions  from  1719  to  the  present  time.  And  the  receipts 
given  by  him  and  his  predecessors  for  tithes :  all  of  which 
receipts  stated  the  sums  received  to  be  paid  in  discharge 
of  tithes. 

The  defendants  proved,  by  the  testimony  of  several  witr 
nesses,  who  had  formerly  occupied  lands  in  the  parish, 
that  certain  small  and  specified  sums  had  been  paid  by  the 
witnesses  in  lieu  of  tithes,  to  the  minister  or  clergyman ; 
and  that  no  tithes  in  kind,  or  any  other  satisfaction  than 
certain  annual  payments,  had  ever  been  made  to  him* 
The  witnesses  also  deposed  as  to  the  general  reputation  of 
the  latter  fact.  David  Shearman,  a  witness  produced 
on  the  part  of  the  defendants,  deposed,  that  he  was  pos- 
sessed of  a  farm  32  years  before,  and  that  the  general  re- 
putation at  that  time  was,  that  a  fixed  annual  sum  was 
payable  to  the  minister.  He  further  proved  that  he 
was  employed  20  years  before  by  the  Rev.  Jame$  Janet, 
the  then  minister,  to  collect  the  money  payable  to  him, 
according  to  certain  particulars  in  writing,  which  were 
delivered  to  him  for  the  purpose  :  and  that  he  had,  in  like 
manner,  been  employed  by  the  plaintiff,  for  about  six 
years,  to  collect  the  said  payment,  and  that  he  collected 
the  payment  in  the  same  sums  and  proportions  and  in  the 
same  manner  as  he  did  for  Mr.  Jones,  the  preceding  minister. 
This  witness  also  proved  the  accoimt,  or  particulars  delivered 
to  him  by  Jones,  from  which  he  collected  the  payment. 
On  his  cross-examination,  the  witness  deposed,  that  some 
of  the  occupiers  voluntarily  came  and  paid  the  amount  of 
their  tithes.  The  defendants  also  examined  as  a  witness, 
the  secretary  to  the  registry  of  Ashdown,  who  proved 
that  no  tenths  were  entered  as  belonging  to  the  vicarage, 
that  no  payment  had  been  made  for  synodals,  and  that 
the  minister  had  never  been  cited  to  appear  at  the  visita- 
tions of  the  ordinary  as  a  vicar.  The  defendants  also  ad- 
duced as  evidence,  that  this  was  not  a  vicarage,  the  pro- 
ceedings in  a  suit  in  this  Court,  of  Priest  v.  Savage,  in  £he 
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year  1709>  which  was  a  suit  by  a  person  then  claiming  to        ^d^- 
be  vicar^  against  certain  occupiers^  in  which  the  defend-       Stokes 
ants  set  up  a  like  customary  payment,  but  to  the  amount  ^* 

of  40/.  only,  and  in  which  the  Court  decreed  the  bill  and  others, 
to  be  retained  until  the  next  term,  with  liberty  for  the 
plaintiff  to  proceed  at  law.  The  defendants  alsa  r^ui  as 
evidence,  the  bill  and  answer  in  another  suit  in  this  Court, 
in  the  year  1766,  of  Porter  v.  Lord  Damley  and  others, 
in  which  a  similar  defence  was  set  up,  and  the  suit  did 
not  appear  to  hare  been  prosecuted. 

The  defendants  also  relied  on  the  Parliamentary  Survey  in 
1650,  which  contained  this  statement.  '^  In  the  parish  of 
Cobham  is  neither  parsonage  nor  vican^e  presentative,  but 
a  composition  made  by  the  Lord  Duke  of  Richmond,  with 
the  minister,  for  lands  inclosed  in  his  park,  and  16/.  per 
annum,  and  to  the  living,  in  all  worth  28/.  per  annum. 
Mr.  Richard  Balane  preacheth  once  every  Lord's  day,  and 
reads  prayers  in  the  aflemoon  out  of  a  written  book,  and 
receives  the  profits,  and  was  sequestered  from  Shome  in 
Kent :  the  parsonage  is  an  impropriation ;  the  providing 
for  the  living  was  formerly  in  the  Lord  Cobham^  and  now 
in  Mr.  Allcocke,  the  owner  of  the  impropriation.' 

Botekr  and  Spence  for  the  plaintiff.  The  only  questions 
are,  whether  the  living  is  a  vicarage,  and  if  so,  whether  it  is 
an  endowed  vicarage.  The  circumstance  of  no  institutions 
being  found  for  two  centuries  after  1545,  is  accounted  for 
by  the  master  of  Cobham  college  being  always  appointed 
and  acting  as  vicar.  But  from  the  time  of  Car.  I.,  we 
shew  a  regular  succession  of  vicars^  and  that  the  persons 
from  time  to  time  claiming  to  be  rectors,  also  claimed  to  be 
entitled  to  the  advowson  of  the  vicarage,  and  accordingly 
presented  the  vicars.  The  absence  of  the  institutions  prior 
to  the  year  1719,  is  to  be  accounted  for  by  a  fire  which 
happened  in  1815,  in  the  registry  of  the  Bishop  of  IJo- 
chester. 
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183^.  Martin  H.,  and  Moore,  for  the  defendants.    Admitting 

Stokes       ^^^  persons  have  been  appointed  to  this  living  as  vicarg, 
V-  the  plaintiff's  case  is  not  advanced ;  he  must  prove  an 

and  others,  actual  endowment ;  perception  is  not  sufficient ;  no  proof 
of  any  endowment  is  attempted  to  be  given,  except  by 
Pope  Nicholas^  taxation.  In  the  earlier  ages,  it  was  not 
unusual  for  ecclesiastical  bodies  to  obtain  license  from  the 
pope  to  delegate  some  other  person  to  perform  the  duties 
of  the  cure,  whilst  they  received  the  profits  of  the  church. 
And  the  statute  Hen.  lY.,  was  passed  partly  to  remedy  this 
abuse.  This  was  the  course  pursued  by  the  priory  of  Ber- 
mondsey .  Suppose  the  plaintiff  to  be  right  in  contending  that 
the  vicar  is  entitled  to  all  the  tithes  to  which  the  master  of 
Cobham  college  wa«  entitled,  what  evidence  is  there  of  the 
possessions  of  the  college  ?  Whatever,  however,  might  be 
the  possessions  of  the  college.  Lord  Cobham  became  the 
purchaser  thereof,  shortly  prior  to  the  dissolution  of  monas^ 
teries.  The  Parliamentary  Survey  has  always  been  con- 
sidered a  most  accurate  document,  and  it  is  evident  from 
it,  that,  from  the  foundation  of  the  college,  no  tithes  had 
ever  been  paid.  It  is  clear,  that  so  far  back  as  118  years 
ago,  when  the  suit  of  Priest  v.  Savage  was  instituted,  this 
living  was  not  then  understood  to  be  a  vicarage  :  but  that 
it  was  then  understood,  that  the  40/.  mentioned  in  the 
instruments,  sanctioned  by  the  papal  bull,  was  always 
paid  to  the  person  having  the  cure,  It  appears  also  from 
Lord  Darnley's  answer  in  the  suit  instituted  by  Porter, 
that  the  parishioners  had  agreed  to  increase  the  stipend. 
The  living  does  not  appear  in  the  king's  books,  and  does 
not  seem  to  have  ever  paid  first-fruits.  The  owners  of  the 
lands  are  interested  in  this  question,  as  much  or  more  than 
the  occupiers,  and  if  the  receipts  given  by  the  parson  could 
bind  the  owner,  there  would  be  an  opportunity  for  collusion 
and  fraud.  The  form  of  the  receipt  is,  however,  prepared 
by  the  parson,  and  the  tenants  are  bound  to  pay  the 
stipend,  and  take  such  receipt  as  the  parson  thinks  fit  to 
give. 
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Bottler  in  reply.    We  shew  the  appropriation  of  the       ^825. 
vicarage  to  the  college  of  Cobham,  by  virtue  of  Pope      Stokes 
Urban' s  bull,  between  the  years  1362  and  1370,  long  prior  ^• 

to  the  instrument  stated  in  the  answer  in  Priest  v.  Savage j  and  others, 
as  originating  the  payment  of  40/.  It  has  been  urged,  that 
the  appropriation  had  the  effect  of  destroying  the  vicarage; 
the  appropriation,  however,  merely  related  to  the  minister, 
and  did  not  affect  the  vicarage,  as  is  evident  from  the 
Ecclesiastical  Survey.  If  the  effect  of  the  defence  is,  that 
Lord  Cobham  bought  the  right  to  retain  these  tithes,  then 
the  defendants  are  bound  to  produce  the  instrument  of 
composition ;  for  it  amounted  to  nothing  more.  It  is 
impossible,  however,  looking  at  the  value  of  the  tithes,  to 
beUeve  that  they  could  have  been  purchased  for  a  stipend 
of  40/.  On  the  purchase,  in  the  31  Hen.  VIIL,  by  Lord 
Cobham,  of  the  possessions  of  the  college,  either  the  vicar- 
i^e  would  have  passed  to  Lord  Cobham  as  a  vicars^e 
appropriate,  or  the  advowson  would  have  reverted  to  the 
prior  and  convent.  In  either  way,  the  plaintiff  would  not 
be  affected.  The  tithes  are  shewn,  by  the  documents  pro- 
duced, to  have  from  time  to  time  increased  in  value :  in 
Pope  Nicholas'  taxation,  they  are  valued  at  seven  marks ; 
in  the  Ecclesiastical  Survey,  7/. ;  in  Lord  Cobham*s  time, 
40/. ;  and  46/.  at  the  time  of  the  Parliamentary  Survey. 
None  of  the  old  documents  now  before  the  Court  were 
produced  in  Priest  v.  Savage.  That  suit,  and  also  the 
other  suits,  are  alleged  to  have  been  abandoned ;  but  the 
probability  is,  that  they  were  compromised,  in  consideration 
of  the  payments  being  increased.  With  respect  to  the 
objection,  that  no  first-fruits  have  been  paid,  the  statute  1 
Eliz.,  c.  4,  provides  that  vicarages,  not  exceeding  the  yearly 
value  of  10/.,  shall  be  discharged  of  the  first-fruits.  Nu- 
merous instances  can  be  shewn  of  rectories  and  vicarages 
which  are  not  in  charge. 

Alexander,  L.  C.  B.  After  stating  the  pleadings,  and 
adverting  to  the  documents  produced  from  the  registry  of 
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1825 .       the  Bishop  of  Rochester,  and  the  ordinance  of  1388,  lecitii^ 

Stokes       ^^P^  Urban's  bull,  observed.    This  (the  ordinance)  is  a 

V*  clear  appropriation  of  the  vicarage  to  the  chantry  or  coU^e 

andothera.    of  Cobham ;  it  is  not  a  usual  circumstance,  for  though  the 

appropriation  of  a  rectory  was  common  enough,  that  of  a 

vicarage,  being  contrary  to  its  nature  and  object,  was 

uncommon. 

However,  here  it  is,  and  all  the  subsequent  history  of 
the  parish  shews  that  it  has  been  acted  upon.     No  light 
is  obtained  from  these  documents,  or  from  any  other  of 
that  period,  as  to  what  were  the  emoluments  of  the  vicar- 
age, or  what  the  Master  became  entitled  to,  or  did  in  &ct 
receive,  by  virtue  of  this  appropriation.    The  amount  of 
such  emoluments  may,  however,  be  conjectured  from  P(^ 
Nicholas*  taxation,  which  puts  them  at  seven  marks;  but 
whether  this  value  was  produced  by  penidons,  glebe,  or 
tithes,  or  by  what  tithes  in  particular,  does  not  appear. 
No  statute  had  as  yet  provided  for  those  persons.     The 
remedial  laws  of  the  15  Rich.  IL  and  4  Hen.  IV.  had 
not  been  then  enacted,  and  those  laws  had  no  retrospect, 
and  therefore  do  not  aid  any  conjecture  which  may  be 
hazarded  respecting  the  quality  and  species  of  provision 
which  the  vicarage  derived  from  the  rectory,  nor  the  rights 
which  the  college  obtained  by  the  appropriation  to  them 
of  this  vicarage ;  they  only  tend  to  establish  the  fact,  that 
there  was  a  vicarage,  but  there  they  stop.     No  evidence 
'  of  any  description  has  been  produced  as  to  the  situation  of 
this  benefice,  during  the  interval  which  elapsed  between 
its  appropriation  to  the  college  of  Cobham  and  the  statute 
of  dissolutions,  that  is,  from  the  year  1362,  or  thereabouts, 
to  1539.    It  cannot,  however,  be  doubted,  that  the  Master 
of  the  college  officiated  as  the  minister,  and  that  the  college 
received  the  vicarial  emoluments,  whatever  they  were.      I 
will  assume  that  the  statute   31   Hen.  VIII.,  put  Lord 
Cobham  exactly  in  the  same  situation  as  if  the  college  or 
chantry  had  been  resigned  into  the  hands  of  the  crown. 
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and  had  been,  with  the  greater  monasteries,  the  subject  of       i^^* 
the  same  act,  and  had  been  then  granted  to  Lord  Cobham,       Stokes 
and  that  Lord  Cobham  became  therefore  entitled  at  that  v. 

time  to  the  emoluments  of  the  vicarage.  What  these  were,  and  others, 
no  document  of  this  later  period  explains,  they  are  as 
obscure  as  the  former.  The  Ecclesiastical  Survey,  in 
enumerating  the  spiritual  and  temporal  possessions  of  the 
master  of  the  college  of  Cobham^  contains  these  words ; 
'  Cobham  vicaria  ibidem  valet  per  annum  lU  This  afiPords 
no  information  on  the  subject  which  we  had  not  before. 
The  only  observation  which  occurs  is,  that  the  ?alue  which 
in  1291  was  seven  marks,  had  in  1636,  a  space  of  244 
years,  become  7/.,  being  one  third  more.  But  how  this 
difference  in  the  value  arose,  whether  from  any  actual 
change  in  the  value  of  any  of  the  emoluments,  or  only 
from  a  different  view  taken  of  the  same  subject,  cannot 
now  be  ascertained.  In  a  return  made  by  the  bishop  to  a 
writ,  calling  upon  him  to  certify  what  benefices  were 
vacant  in  his  diocese^  which  appears  to  have  been  made 
about  the  year  1546,  and  in  the  37  Hen.  VIII.,  he  certifies 
that  the  vicarage  had  been  void  from  the  33d  of  the  king, 
that  is,  for  four  years,  and  that  one*  Nicholas  Frencham, 
curate,  had  received  the  profits  of  the  vicarage  for  his 
wages.  It  is  clear,  therefore,  that  at  this  time  there  was 
no  vicar,  and  that  the  duty  was  done  by  a  curate,  who 
received,  the  emoluments.  How  long  this  state  of  things 
continued  does  not  appear.  The  first  institution  and  * 
induction  are  found  in  the  year  1637,  nearly  a  century 
afterwards,  on  a  presentation  by  king  Charles  the  first,  as 
on  a  lapse.  Whether  there  had  been  any  prior  presenta- 
tion after  the  dissolution  of  the  college,  is  matter  for  con- 
jecture. There  may  have  been ;  or  perhaps  the  cure  was 
served  in  the  manner,  and  upon  the  terms,  in  which,  from 
the  certificate  of  the  Bishop  of  Rochester,  in  1646,  it  ap- 
pears to  have  been,  served  from  the  dissolution  of  the 
college  to  that  time.    The  Parliamentary  Survey  strongly 
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1B35.        sapportsthe  latter  hypothesis.    The  inquiry  is,  perhaps, 

Stokes       ^^^  ^^^  material,  because  it  is  clear  that  it  afterwards 

v*  became  presentatiye ;  for,  in  1719,  a  series  of  institutions 

and  others,    commences,  which  is  continued  without  interruption  to 

the  present  time,  and  the  mandates  of  induction  from  a 

much  earlier  period,  1660,  have  been  produced. 

Unfortunately,  the  documents  I  have  mentioned  afford 
no  information  whatever  respecting  the  profits  of  the 
vicarage,  except  as  to  their  amount.  I  think  it  due  to  the 
plaintiff  to  say,  that  I  ought  to  consider  him  as  entitled  to 
receive  all  that  can  be  distinctly  and  satisfactorily  shewn, 
by  any  medium  of  proof,  to  have  belonged  to  his  prede- 
cessors. But  the  ancient  and  documentary  evidence 
throw  no  light  upon  this  subject.  All  that  can  be  collected 
is,  that  this  was  a  vicarage  before  1291,  and  in  the  reign 
of  Edward  I.,  and  that  it  continued  a  vicarage  at  the  time 
of  its  appropriation,  under  the  authority  of  Pope  Urban  V., 
between  the  years  1362  and  1370.  During  this  period, 
all  those  abuses,  corrected  or  sought  to  be  corrected,  by 
the  statutes  15  Rich.  II.  and  4  Hen.  IV.,  the  first  of  which 
was  passed  30  years  afterwards,  existed,  and  there  is,  there- 
fore, no  clue  to  guide  us  in  our  conjectures  respecting  the 
nature  of  the  provision  which  had  been  made  originally 
upon  the  appropriation,  or  afterwards,  by  the  voluntary  act 
of  the  prior  and  convent  of  Bermondsey. 

It  is  well  known,  from  ecclesiastical  history,  that  in 
those  ages  there  was  a  struggle  between  corporations 
having  the  appropriate  parsonages,  and  the  bishops,  as  to 
the  extent  of  the  provision  which  should  be  made  for  the 
maintenance  of  the  secular  priest  who  executed  the  duties 
of  the  parish ;  but  there  is  not  any  reason  to  believe  that 
any  authority  had  decided  on  the  nature  or  even  quantum 
of  that  provision ;  for  it  appears  to  have  been  a  subject 
without  positive  rule,  depending  upon  the  discretion  of  the 
ordinary,  and  the  peculiar  circumstances  of  each  case.  It 
cannot  be  collected  from  any  of  the  documents  produced 
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in  this  case,  that  any  such  direction  had  been  exercised ;        1895. 
and  we  are  therefore  left,  in  the  present  instance,  to  the       Stokes 
principles  usually  applied  to  a  claim  by  a  vicar^  under  v. 

circumstances  less  favourable  to  the  vicar  than  those  which     and  others, 
usually  occur. 

The  vicar  can  claim  only  by  endowment,  or  by  usage 
affording  legal  evidence  of  an  endowment.  Here  it  is 
admitted  that  there  is  no  endowment.  What  is  the  evi- 
dence from  which  an  endowment  of  the  small  tithes  of  a 
parish  ought  to  be  inferred  ?  It  is  evidence,  either  of  that 
description,  or  of  that  clearness  and  conclusiveness,  that 
an  endowment  ought  to  be  inferred  from  it  by  the  Court 
itself,  without  the  aid  of  the  forum,  whose  office  it  is, 
in  the  judicial  constitution  of  this  country,  to  draw  con- 
clusions from  ambiguous  or  doubtful  facts. 

The  first  evidence  we  have  are  the  proceedings  in  the 
case  of  Priest  v.  Savage.  In  1677,  one  John  Priest  was 
instituted  to  this  vicarage  ;  and  in  the  6th  of  Anne,  that 
is,  about  30  years  afterwards,  he  exhibited  a  bill  against 
several  of  the  occupiers  of  the  parish,  stating  the  same 
case,  and  praying  in  substance  the  same  relief  as  is  prayed 
by  the  present  plaintiff.  The  defence  then  made  was  the 
same  as  is  now  made.  The  defendants  in  that  suit  denied 
that  the  plaintiff  was  vicar,  and  alleged  that  be  was  only 
a  stipendiary  curate,  and  denied  that  any  endowment  or 
usage  entitled  him  to  the  small  tithes  of  the  parish  or  to 
any  other  right,  except  to  a  stipend  of  40/.  a-year,  which 
sum  was  paid  by  Brooke,  Lord  Cobham,  by  virtue  of  an 
agreement  made  in  1378,  between  his  Lordship,  by  his 
then  name  of  Sir  John  Brooke,  and  the  Bishop  of 
Rochester,  confirmed  by  the  Pope,  to  which  they  re- 
fer ;  and  they  add  that  at  that  time  the  whole  lands  of 
the  parish  were  the  estate  of  Lord  Brooke,  and  that  when  ' 

they  came  to  be  divided,  the  payment  also  was  allotted 
and  charged  upon  particular  lands,  and  which  payments 
had  continued  to  that  time,  and  that  in  consequence,  no 
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1825. 


Stokes 

V. 

Edmeades 
and  others. 


tithes  in  kind  had  ever  been  rendered  to  the  clergyman. 
Many  witnesses  were  examined  in  that  cause ;  upon  which 
the  only  observation  I  shall  make  is,  that  the  depositions 
in  that  cause  did  not  make  out  that  plaintiff's  case,  and 
do  not  make  out  the  case  of  the  present  plaintiff.  There 
was  no  proof  of  any  uniform  perception  of  tithes :  in  some 
instances  he  had  received  certain  small  tithes ;  but  it  was 
in  instances  where  they  were  of  small  value,  and  demanded 
from  persons  of  inferior  condition,  who  rather  submitted  to 
the  claim  as  an  exaction,  than  agreed  to  it  as  a  matter  of 
right.  There  was  on  the  other  hand,  much  evidence  of 
those  money  payments,  much  evidence  of  reputation  that 
no  tithes  in  kind  were  demandable  by  the  vicar,  but  that 
the  money  payments  in  question  were  all  that  could  be  re- 
quired, and  that  in  fact  they  had  been  received.  As  that 
cause  was  never  heard,  it  does  not  appear  of  what  docu- 
mentary evidence  either  party  was  possessed,  and  it  cer- 
tainly does  not  appear  that  the  defendants  could  have 
produced  the  agreement  stated  in  their  answer.  The 
question  then  is,  could  the  Court,  according  to  established 
principles,  have  decreed  for  that  plaintiff  without  a  trial 
at  law  ?  Certainly  not.  No  endowment  was  before  the 
Court,  neither  were  any  facts  from  which  an  endowment 
could  have  been  inferred  with  sufficient  clearness  to 
warrant  a  Court  of  Equity  to  make  such  an  inference 
without  assistance. 

I  purposely  avoid  stating  what  I  think  ought  to  have 
been  the  inference  drawn  by  any  competent  tribunal  from 
the  facts  as  they  appeared  on  the  record  in  that  cause. 
It  has  been  stated,  but  no  copy  of  the  order  has  l>een 
produced,  that  the  cause  was  heard  and  that  the  plaintiff 
obtained  no  rehef,  but  that  the  bill  was  retained  till  the 
following  term,  with  liberty  for  the  plaintiff  to  proceed  at 
law,  which,  however,  he  did  not.  I  need  not  refer  to  the  suit 
against  Lord  Damley;  every  thing  shews  that  the  claim 
was  always  resisted.     The  case  does  not  seem  to  me  to 
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be  more  in  favour  of  the  vicar  on  this  record  than  on  the        1825. 
former  occasions,  so  far  as  regards  the  actual  receipt  of      "stokes 
tithes ;  for  tithes  in  kind  do  not  appear  to  have  ever  been  v* 

received.  The  payment  of  40/.  a  year  mentioned  in  the  and  others, 
suit  instituted  by  Priest,  appears  to  have  been  increased  to 
64/.  I5s.  6d.,  which  alone,  perhaps,  would  be  fatal  to  the 
present  defence,  by  contradicting  the  modus  relied  upon, 
inasmuch  as  it  shews  a  period  when  the  present  payment 
was  not  made,  if  there  were  no  other  question  than  that 
of  modus  or  tu)  modus;  but  here  the  plaintiff  has  thrown 
upon  him  the  burden  of  maintaining  his  case  by  shewing, 
either  an  ejdsting  instrument  conferring  upon  him  the 
small  tithes,  or  that  evidence  from  which  such  an  instru- 
ment is  to  be  inferred.  This  is  the  most  favourable  view 
which  can  be  taken.  Existing  instrument  there  is  not, 
and  the  evidence  from  which  it  is  to  be  inferred,  is  not  of 
a  nature  to  enable  me  to  infer  it,  or  to  act  upon  any  such 
inference.  The  parol  testimony  throughout  confines  his 
emoluments  to  money  payments  only. 

The  receipts  taken  by  the  occupiers,  express  the  pay- 
ments to  be  made,  sometimes  for  vicarial  tithes,  sometimes 
for  small  tithes,  and  sometimes  as  a  composition  for  tithes, 
and  are  in  favour  of  the  plaintiff;  but  the  payments  are 
the  same  for  the  same  premises,  and  for  a  great  length  of 
time.  The  inference  to  be  drawn  from  the  receipts  is, 
therefore,  as  to  the  language,  in  the  plaintiff's  favour,  but 
from  the  amount  of  the  actual  payments,  against  him. 
He  is  called  vicar  in  the  institutions;  but  the  parishioners 
possess  the  herbage  of  the  church-yard  and  other  ecclesias- 
tical emoluments,  such  as  those  which  arise  from  graves 
and  knells,  and  the  incumbent  does  not  pay  certain  dues 
to  which  vicars  are  usually  subject.  The  rector  has  re- 
ceived the  tithes  of  com  and  grain  only,  which  certainly 
affords  an  inference,  but  only  an  inference,  in  favour  of 
the  vicar.  But  the  other  tithes  have  never,  but  in  de- 
tached instances,  and  contrary  to  the  general  opinion  of 
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1825. 

Stokes 

V. 

Edmeades, 
and  others. 


tide,  been  received  by  the  vicar,  which  is  against  him. 
It  follows  from  this  detail,  that  the  situation  and  character 
of  the  plaintiff  are  extremely  equivocal,  and  that  what- 
ever they  may  be,  they  can  only  be  ascertained  by 
inference  to  be  drawn  as  a  conclusion  from  facts,  to  be 
discovered  by  comparing  conflicting  testimony,  an  office 
which  this  Court  does  not  usually  assume.  This  Court 
does  not  come  to  such  results  from  such  premises,  other- 
wise than  by  the  aid  of  a  jtiry,  which  is  the  proper  tribu- 
nal. And  I  shall  therefore  follow  the  course  pursued  in 
Priest  v.  Savage.  I  shall  direct  issues;  1st,  Whether  the 
plaintiff  is  vicar;  2nd9  Whether  he  is  entitled  to  small 
tithes;  and  Srdly,  Whether  the  alleged  payment  is  or  is 
not  a  modus  (a). 


(a)  The  issue  as  settled  was,  'whether  the  plaintiff,  as  vicar  of  Cobham, 
is  entitled  to  receive  from  the  defendants  all  the  tithes  in  kind  which 
yearly  arise  upon  their  respective  farms  and  lands,  situate  in  the  pariah 
of  Cobham  in  the  county  of  Kent,  except  the  tithes  of  com  and  grain.' 


Exchequer  of 
Pleas. 


1825 

April  30th.  Underhill  and  another  v.  Ellicombe,  Clerk. 

June  11th.      nn 

v.^-v'^     A  HIS  was  an  action  of  debt,  brought  by  the  plaintiffs, 

of  hUrhwav?  surveyors  of  the  highways,  in  the  parish  of  Alphington, 
cannot  main-  Devon,  against  the  defendant,  who  is  rector  of  the  same,  to 
recover  29/.  2s.  lOJrf.,  being  the  amount  of  cobiposition- 
money  assessed  upon  him  in  lieu  of  statute  duty,  which  he 
was  charged  to  be  liable  to,  in  respect  of  the  great  and 
small  tithes  of  the  parish.  At  the  trial  at  the  Devonshire 
Summer  Assizes  for  1824,  before  Abbott,  L.  C.  J.,  a  ver- 
under'a  parol  ^^^^  ^^^  taken  for  the  plaintiffs,  subject  to  the  opinion  of 

composition     the  Court,  on  the  following  case, 
with  the  tithe  '  ^ 

payers  for  all 

their  tithes,  from  year  to  year,  deterpiinable  only  at  six  months'  notice,  and  made  pros- 
pectively, be  an  occupier  of  tithes  within  the  meaning  of  the  highway  acts,  and,  as  such, 
liable  to  be  rated  for  the  repair  of  the  highways,  Qu. 


recover  com- 
position 
money,  duly 
assessed  in 
lieu  of  statute 
duty. 
'%,   Whether  a 


TRINITY  TERM,  6  GEO.  IV.  451 

% 

The  plaintiffs  were  lawfully  appointed  surveyors  of  the         1B25. 
highways  of  the  said  parish,  under  the  13  Geo,  III.,  c.  78,     Underhill 
and  the  assessment,  which  is  ^  follows  : —  and  another 

'*  Tithes,  great  and  small — annual  value  649/.— assessment   Ellicombe, 
29/.  25.  lOJd.''  was  duly  made  in  form  and  amount.    The       Clwk. 
defendant  receives  no  tithes  in  kind,  but  is  under  a  parol 
composition  with  all  the  tithe  payers  in  the  parish,  for  the 
whole  of  their  tithes,  (great  and  small),  from  year  to  year. 
The  composition  is  made  with  the  farmers  of  the  respective 
lands  in  which  the  tithes  arise,  is  determinable  only  at  six 
months'  notice,  and  is  made  prospectively,  without  refer- 
ence to  the  respective  modes  of  cultivation  on  the  particular- 
estates  in  any  particular  year.     The  money  assessed  had 
been  duly  demanded ;  and  the  defendant  had  refused  to 
pay  it.     AppUcation  had  been  made  to  the  magistrates  of 
the  division  for  a  virarrant  of  distress,  which  they  had  re- 
fused, entertaining  doubts  of  the  defendant's  liability. 

The  questions  for  the  opinion  of  the  Court  were; — lst> 
whether  the  plaintiffs,  as  surveyors  of  the  highways,  had 
any  right  of  action  ?  and  2d,  whether,  under  the  circum- 
stances stated,  the  defendant  is  an  occupier  of  tithes  within 
the  meaning  of  the  several  highway  acts  ? 

The  case  came  on  now  for  argument;  but  before  it  was  /iprii  zoth. 
commenced,  Hullock,  B.,  asked  whether  there  was  any 
objection  to  turning  it  into  a  special  verdict,  in  order  to  af- 
ford an  opportunity  of  bringing  a  writ  of  error  from  the  de- 
cision of  the  Court,  if  it  should  be  thought  expedient.  To 
this  Manning,  on  the  part  of  the  plaintiffs,  assented,  but 
Coleridge  said  he  did  not  feel  himself  at  liberty,  on  the  part 
of  the  defendant,  to  accede  to  it,  and  the  argument  pro- 
ceeded. 

Manning,  for  the  plaintiffs,  said,  that  the  question  came 
before  the  Court  on  the  construction  of  the  statutes  13 
Geo.  III.,  c.  78,  34  Geo.  III.,  c.  74,  and  54  Geo.  III., 
c.  109,  s.  4  and  5.  On  the  second  point,  he  cited  the  King  v. 
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182S.  the  Justices  of  Buckinghamshire  (a).  Rex  ▼•  Lambeth  (b), 
Underbill  *^^'«  v.  Bartlett  (c),  (and  HuLLOCK,  B.,  referred  to  Rex 
and  another  y.  Ti/rwer  (rf),  and  Jiea:  ▼.  Skingk)  (*).  On  the  first,  he 
Ellic'ombs  argued  that  the  plainti£b  had  a  right  of  action,  relying 
^**-  on  the  three p/aciVfl  stated,  in  1  Roll.  Abr.  698 ;  Dett.  K.  pL 
18,  19,  20,  and  7  Vin.  Abr.  346.  (K.  2).  Debt.  1,  2,  3. 
The  first  of  these  was  thus,  ''  where  by  the  statute  of  14 
Hen.  Vlll.y  c.  6,  and  the  letters  patent  of  the  king,  it  is 
enacted,  that  every  one  that  practises  physic,  in  London,^ 
without  license  of  the  College  of  Physicians,  shall  forfeit 
for  every  month  3L,  one  moiety  to  the  king,  and  the  other 
to  the  college ;  though  no  action  is  appointed  for  it,  yet  theg 
have  an  action  of  debt  for  it,  Trin.  4  Jac.  B.  R."  [HuL- 
LOCK,  B.,  how  would  you  get  at  that  penalty,  unless  by  ac- 
tion of  debt  ?]  In  this  instance,  as  the  magistrates  refuse  to 
grant  a  warrant  of  distress,  and  the  Court  of  B.  R.  will  not 
compel  them  to  do  so  by  mandamus,  there  is  no  other 
method  of  recovering  the  composition-money  than  by  ac- 
tion. Secondly, ''  an  action  of  debt  lies  upon  the  statute,  2 
and  3  Edw.  VI.,  for  the  treble  value,  for  not  setting  forth 
tithes,  though  the  statute  does  not  mention  any  actiomf 
but  only  that  he  shall  forfeit  the  treble  value,  and  does  not 
mention  to  whom  he  shall  forfeit  it,  nor  by  what  action  it 
shall  be  recovered,  Co.  Entiies.''  In  this  case  the  statute 
directs  that  suits  concerning  tithes  shall  be  brought  in  the 
Ecclesiastical  Court,  yet  the  common  law  superadds  an 
action  of  debt.  Thirdly,  ''an  action  of  debt  lies  by  a 
sheriff  upon  the  statute  28  Eliz.,  c.  4,  for  his  fees,  given 
by  the  statute  for  an  execution  served  by  him,  thot^h  the 
statute  does  not  say  that  he  shall  have  his  fees,  or  any  oc- 
tionfor  them,  but  only  says,  that  he  shall  not  take  for  any 
execution  served,  any  consideration  or  recompence,  besides 

(a)  1  B.  &  C.  485.  2  D.  &  R.  689.  (6)  1  Str.  525.    8  Mod.  61. 

(c)  6  Vin.  Abr.  Ut  Poor,  427.  {d)  1  Str.  77  (e).  Hid.  100. 

(*)  It  was  thought  unnecessary  to  go  further  into  the  argumeot  on  this 
point,  as  the  Court  decided  on  the  other,  exclusiirely. 
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that  thereafter  in  the  said  act  mentioned,  which  it  shall       ^^^- 
be  lawful  to   be  had   and  received,   scil.   12d.  for  20s.    Umpekbix.!, 
where  the  sum    does  not  exceed  100/.,  and  6rf.  where    ^^  another 
above  100/.''  (a).     In  anothet  report  of  this  case  {b),  it  is    £lucom]i% 
said,  that   '*  because  t^ere  is  a  duty,  an  action  ift  giv^i       ^^r*- 
of  necessity  by   the  law;"  now   the  necessity   for  the 
remedy*  by  debt,  exists  in  the  present  case.  [Hullock,  B. 
In  aU  the  cases  you  haye  mentioned,  the  sums  of  money 
to  be  recovered,  or  a  moiety  of  them,  are  given  to  indi-  ^ 
viduals  in  respect  of  what  is  conceived  to  be  a  private 
injury  or  right.     Do  you  know  any  instance  of  a  poor's 
rate  being  recovered  by  action  of  debt, — any  case  where  a 
distress,  or  other  specific  remedy,  distinct  from  an  action 
of  debt,  is  prescribed  by  a  statute,  and  the  party  may  have 
recourse  to  that  action?]     If  the  distress  were  not  given,' 
the  right  of  action  would  necessarily  follow.     As  it  cannot 
be  rendered  available,  the  consequence  ought  to  be  the 
same.     If  the  particular  remedy  prescribed  by  a  statute  be 
a  competent  one,  then  the  party  is  precluded  irom  any 
other ;  but  where  it  is  ineflectusd,  the  action  of  debt  should 
be  allowed.    The  statute  directs  the  payment  of  the  rate. 
The  assessment  has  been   duly  made;  and  as  it  is  not 
recoYcrable  otherwise,  debt  lies  by  construction  of  law.     In 
die  King  v.  iiie  Justices  of  Buckinghamshire,  Abbott,  C.  J., 
contemplated  the  possibility  of  the  question  coming  before' 
die  Court  of  B.  R.  in  another  way.     The  only  other  way' 
in  which  it  could  be  brought  before  it  is  by  action  of  debt. 
[Alexander,  C.  B.     Do  you  mean  to  say,  that  by  this 
act  of  parliament  the  legiislature  have  given  to  surveyors 
of  highways  an  action  in  every  instance,  at  their  option, 
or  only  where  the  magistrates  refuse  a  warrant  of  distress?} 
It  would  seem  in  every  case.    {Alexander,  C.  B.    That 
is  contrary  to  the  decisions  on  the  poor  laws.     All  that 
can  be  said  is,  that  the  legislature  have  given  a  remedy 
which  is  not  universally  effectual]. 
(a)  Proby  &  Lumly  v.  Mitchell,  14  Jac.  B.  R.       (6)  Moore,  853. 
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1825.  Coleridge,  cofUri.   There  is  no  hardship  on  the  plaintiffs, 

^r^^^^^^'       in  this  action  not  being  sustained,  for  the  parish  will  not 
Umderhill  ^  *^ 

and  another  lose  the  money.  But  there  would  be  a  great  hardship  in 
Ellicombe  oWiging  the  defendant  to  pay  it,  because  the  composition 
Clerk.  ^as  made  on  the  understanding  that  he  was  not  to  be 
rated.  Debt  is  not  maintainable  by  the  surveyors.  That 
action  does  not  lie  for  a  poor's  rate,  nor  for  any  penalty 
directed  by  a  statute,  where  another  course  of  proceeding 
for  the  recovery  of  it  is  pointed  out.  Stevens  v.  Evam  (a). 
The  cases  cited  from  Rollers  and  Viner's  'Abrs.  are  in- 
stances where  specific  sums  are  given  by  a  statute  to  the 
party  suing,  and  the  public,  or  the  party  alone,  and  no 
remedy  is  prescribed,  and  there  an  action  of  debt  arises. 
But  by  the  acts  in  question,  a  specific  remedy,  namely,  a 
distress,  is  distinctly  provided.  Further,  wherever  debt 
lies,  there  must  be  a  contract  express  or  implied,  and  there 
is  none  between  the  surveyors  and  any  individual  parish- 
ioner. The  surveyors  must  recover  for  the  parish,  or  them- 
selves. If,  it  be  said,  for  the  parish,  it  is  not  a  corporation, 
but  merely  a  number  of  individuals,  and  the  statutes  do  not 
raise  any  contract  between  one  part  of  it  and  another.  If 
they  merely  recover  for  themselves,  as  officers,  it  is  clear 
they  are  not  invested  by  the  statutes  with  the  power  claimed. 
Before  going  into  the  second  point,  he  was  stopped  by  the 
Court,  who  asked  if  he  had  any  other  eases  on  the  liability 
of  the  clergyman,  as  an  occupier  of  the  tithes.  He  said  he 
had  not. 

Manning,  in  reply.  The  composition  having  been  en- 
tered into  on  the  understanding  stated,  makes  no  difier- 
ence  in  the  argument.  It  could  not  have  been  intended 
that  there  should  be  no  forum  where  the  liability  of  the 
clergyman  might  be  discussed.  The  statutes  give  no  ap- 
peal to  the  sessions,  and  unless  this  action  be  maintainable, 

(a)  2  Burr.  1157. 
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no  Court  in  the  land  can  determine  the  question.     The        ^^^^• 
proposition^  that  debt  lies  in  cases  of  contract  alone,  is  only    Underbill 
founded  on  a  fiction  of  law ;  for  debt  may  be  brought  on    ^^  another 
a  judgment  in  an  action  of  assaidt,  where  there  is,  in  point   Ellicombk, 
of  fact,  no  contract.    If  the  law  aliunde  puts  one  party  in       Clerk, 
a  situation  to  sue  another,  that  is  a  sufficient  privity  to 
maintain  debt 

Cvr.  adv.  vuU. 

The  L.  C.  Baron  now  delivered  the  judgment  of  the     Jwne  \Uh. 
Court,  as  follows : — 

This  is  an  action  of  debt  by  surveyors  of  highways,  to 
recover  the  amount  of  composition-money  duly  assessed 
upon  the  defendant  in  lieu  of  statute  duty.  The  plaintiffs 
had  a  verdict,  subject  to  the  opinion  of  the  Court  upon  a 
special  case.  In  the  discussion  of  the  case,  two  questions 
have  been  debated.  [His  Lordship  stated  them].  We  do 
not  mean  to  give  any  opinion  on  the  second  of  these,  as 
the  opinion  we  have  formed  on  the  first  will  entirely  dis- 
pose of  the  case.  We  think  that  the  plaintiffs  cannot 
maintain  the  action.  This  is  a  claim  given  by  statute, 
and  the  same  statute  which  creates  it  prescribes  a  particu- 
lar remedy  for  its  enforcement.  Therefore,  it  appears  to  us 
that  no  other  can  be  resorted  to.  The  13  Geo.  III.,  c.  78, 
s.  34,  which  imposes  the  charge,  and  ascertains  its  amount, 
provides,  ^*  that  in  default  of  payment,  the  money  shall 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  person  or  persons  refusing  to  pay  the  same,  in  such 
manner  as  the  forfeitures  for  neglect  to  perform  the  sta- 
tute duty  are  thereby  authorized  to  be  levied  and  raised ;" 
and  the  72nd  section  directs  the  penalties  and  forfeitures 
to  be  levied  by  distress  and  sale,  by  warrant  under  the 
hand  and  seal  of  a  justice  of  the  peace.  The  34  Geo.  III., 
c.  74,  in  repeating  the  same  provisions  for  the  payment  of 
a 'composition,  points  out  a  remedy  for  raising  it,  to  exactly 
the  same  effect.     These  are  the  statutes  which  establish 
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1^^'  tlie  right,  to  enforce  wbi6h  the  present  action  has  bees 
UwPEBHiLL  brought*  In  creating  the  right,  they  also  direct  the  le- 
and  another  medy;  and  we  hate  found  ik>  aiUhority  that  any  other 
JEiAicoMBXy  can  be  pursued*  No  case  in  point  has  been  stated  in;  sup- 
^^'  port  of  the  action,  and  it  appears  to  be  a  rather  new  es* 
jtoriment.  In  the  case  of  Sievem/f.  EtHtus,  2  Burr*  1167, 
Mr.  J.  Dennison  says,  that ''  upon  a  new  statute  which  pre- 
scribes a  particular  remedy,  no  remedy  can  be  taken,  but 
that  particular  remedy  prescribed  by  the  statute ;  there- 
fore clearly  no  action  of  debt  wiU  lie  for  a  poor's  rate/' 
This  is  an  opinion  against  the  present  actiec^  Indepen- 
dently of  this,  there  are  provisions  in  the  same  statutes, 
from  which  it  is  to  be  inferred,  that  no  other  lemeAy  was 
in  the  contemplation  of  the  legidature  than  that  which  is 
specifically  mentioned;  because  dieae  statutes  expressly 
proiride  for  an  action  of  debt  in  those  .cases  where  that 
mode  of  proceeding  was  intended  to  be  granted ;  but  these 
provisions  do  not  touch  this  case.  The  lA  Gpco.  III«»  c.  78, 
s.  67y  authorizes  the  justice  in  defieuilt  of  distiess  to  com- 
mit the  party  to  gaol.  The  34  Geo.  III.«  e.  74,  contains  a 
similar  clause  (a),  with  this  further  .provision^ — that  if  it 
shall  appear  to  the  justices  to  whom  appheation  may  be 
-made  upon  the  subject,  that  the  party  liaUeto  the  compo- 
sition-money is  then  in  indigent  ciroumstanees,  and  as 
such  deserving  of  relief;  they  are  authorized,  at  their  dis- 
cretion, to  discharge  such  party  fVom  the  payment  of  it. 
Now  if  surveyors  of  highways  possess  this  right  of  action, 
not  only  might  it  be  made  an  instrument  of  great  oppres- 
sion and  vexation,  but  it  would  probably  deprive  the  ma- 
gistrates of  that  power  of  remitting,  or  mitigating  the 
charge,  confeired  on  them  by  the  clause  just  mentioned. 
The  cases  which  were  stated  in  support  of  this  action  do 
not  maintain  the  proposition  for  which  they  were  addneed. 
Generally  they  go  to  shew,  that  if  a  statute  prohibits  the 

(c)  Sect.  4. 
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doing  of  a  thing  under  a  penalty,  to  be  paid  to  the  party        I8^* 
gfievedy  or  without  saying  to  whom  it  shall  be  paid,  and    undbebill 
does  not  prescribe  any  mode  of  reeoyery,  this  action  may>    and  another 
in  such  case,  be  maintained  by  the  party  grieved,  and  fctr   Ellicombb, 
that  there  are  many  other  authorities.    Com.  Dig.  tit.       Clttk. 
'^  Action  upon  Statute"(F),  Preside,  Sfc,  of  Physkiaas  v.  ^^Lbi?  a1 
Salmon,  1  Ld.  Rajrm.  682.    Again,  we  find  it  distinctly  ^oing  of  a 
laid  down,  that  debt  lies  upon  every  contract  in  deed  or  in  penalty  to  be 
law.     Com.  Dig.  tit.  *'  Debt,"(A)  1.    The  cases  stated,  paid  to  the 

^  ^  .  party  gneved, 

went  to  prove  one  or  other  of  these  propositions,  but  we  or  without 

think  they  do  not  apply  here.    In  the  case  before  the  Court,  ^l^  it^hall 

the  parties  suing  are  not  the  parties  grieved ; — a  remedy  be  paid,  and 

by  distress  is  expressly  given  by  the  statute ;  and  no  con-  scribe^^any'^ 

tract  exists.    Therefore  we  are  of  opinion,  that  the  action  ™ode  of  re- 

coveiy,  debt 
does  not  lie,  and  that  the  verdict  shoidd  be  set  aside,  and  Ues  for  the 

a  nonsuit  entered.  g^  ^'^' 

Pottea  to  the  defendant.      upon  evei^r 

contract,  in 
deed  or  in 

Exckequer  of 

Preston  and  others  v.  Cabr,  Knight.  j,^,,^  13^;^^ 

A.N  order  had  been  made,  that  the  defendant  should  Under  an 
produce,  and  leave  in  the  hands  of  his  clerk  in  Court,  Suction,  and 
various  papers  mentioned  in  the  schedide  to  his  answer,  inspection,  it 

-  •      I         •  J     t        is  ^^^  suflSci- 

and  admitted  to  relate  to  the  matters  m  the  suit,  and  that  ent  to  deposit 
the  plaintifis,  their  solicitors  and  agents,  should  be  at  g^P^^^^^^^ 
liberty  to  inspect  the  same,  &c.,  as  they  might  be  advised,    ant's  cleriL  in 

Court,  locked 
in  a  box,  the 

JLyncA  now  moved  for  an  attachment  against  the  defend-  defendant's 
ant,  for  disobedience  to  the  order.  dertaking  to 

It  appeared  from  an  affidavit,  filed  on  the  part  of  the  attend  wiA 

.  *  ^        the  key  when- 

plaintiffs,  that  the  papers  had  been  deposited  at  the  office,  ever  called 

with  the  defendant's  clerk  in  Court,  locked  up  in  a  box,  the  ^J^^  ^^^ 

left  with  the 
clerk  in  Court  at  the  office.    SembU,  therefore,  that  the  defendant,  or  his  solicitors,  ara 
not  entitled  to  be  present  at  tach  inspection. 
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1825. 

Preston 

and  others 

v. 

Carb, 

Knight. 


key  of  which  remained  in  the  hands  of  the  defendant's 
solicitors ;  and  that  they  gave  notice  to  the  plaintiffs' 
solicitors,  that  they  would  attend  with  the  key  whenever 
an  appointment  should  be  made  for  an  inspection,— ob- 
jecting to  any  examination  of  the  documents  in  the  absence 
of  themselves,  or  the  defendant.  The  plaintiffs'  solicitors 
insisted  that  this  was  not  a  compliance  with  the  order,  bat 
that  the  key  should  be  left  with  the  defendant's  clerk  in 
Court,  in  order  that  rfeady  access  might  be  had  to  the 
papers  at  any  time. 

The  motion  was  brought  forward  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  on  the  practice,  and 
with  that  view,  admissions  were  made  of  service  on  the 
defendant  of  the  order  in  question  under  seal,  and  of  notice 
of  the  motion. 


hynch  contended,  that  the  course  pursued  was  a  devia- 
tion both  from  the  requisitions  of  the  order,  and  the  general 
practice  on  the  subject.  The  intent  of  the  order  was,  that 
the  papers  themselves  should  be  left  with  the  clerk  in 
Court,  which  they  could  not  be  said  to  be,  under  the  pre- 
sent circumstances ;  and  that  the  plaintiffs  and  their  agents 
should  be  enabled  to  examine  them  whenever  they  thought 
proper;  which  they  could  not  do,  if  it  were  necessary  to 
make  an  application  to,  and  an  appointment  with,  the 
defendant's  solicitors,  preparatory  to  every  inspection.  This 
mode  of  production,  would  subject  the  plaintiffs'  agents  to 
the  convenience  of  the  other  party,  and  impose  much 
unnecessary  trouble  on  them.  Besides,  in  inspecting  or 
copying  the  papers,  or  making  extracts,  there  was  no  rea- 
son, or  precedent,  for  their  being  watched  by  the  defendant 
or  his  solicitors. 


Teed,  contrciy  said,-that  if  this  manner  of  producing  papers 
were  not,  it  ought  to  be,  the  practice.  It  afforded  the 
fullest  discovery,  which  was  all  that  the  Court  required. 
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The  only  reason  for  not  leaving  the  key  with  the  clerk  in         1825. 

Court  was  to  prevent  the  loss  of  the  documents,  which      ^"^^ 

*^  ,  '  .  Preston 

were  of  a  very  important  nature ;  and  in  part  relating  to     and  othen 
other  matters.    It  was  unusual  to  object  to  the  defendant's       q^rr 
solicitors  being  present  at  an*  inspection ;  and  a  production       Knight, 
of  papers  was  not  unirequently  ordered  at  a  counting  house, 
where  it  could  not  well  take  place  without  witnesses.  What 
had  been  done  in  this  case,  was  borne  out  by  the  practice 
in  Chancery. 

The  Court  referred  to  the  clerks  in  Court  as  to  the 
practice  in  the  Exchequer ;  and  Mr.  Bowyer  stated,  that 
in  cases  such  as  the  present,  the  key  was  always  delivered 
to  the  clerk  in  Court. 

Graham,  B.  (*)  I  apprehend  the  order  proceeds  upon 
the  idea,  that  the  Court  can  place  that  confidence  in  their 
officers,  that  they  will  suffer  no  waste,  or  destruction  to  be 
committed.  It  has  never  been  held  that  the  mere  deposit 
of  a  box  containing  the  papers  under  lock,  and  then  say- 
ing you  may  send  for  the  key  when  you  want  it,  was  a 
sufficient  production.  That  is  but  an  evasion  of  the  order. 
The  meaning  of  the  order  is,  that  the  papers  themselves 
shall  be  delivered  into  the  possession  of  the  clerk  in  Court, 
to  be  open  to  the  view  of  the  plaintiff  whenever  he  pleases. 

Garrow,  B.,  and  Hullock,  B.,  concurred. 

It  was  then  arranged  that  the  attachment  should  not  be 
taken ; — but, 

Per  Curiam, 

The  key  of  the  box  containing  the  papers,  to  be 
delivered  to  the  defendant's  clerk  in  Court. 

{*)  The  Chief  Baron  was  engaged  on  the  other  side  of  the  Court. 
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^jiT^'  The  Kino  v.  Chacroft. 

1825. 

June  13.  QeexAIN  lands  and  tenementa,  the  property  of  the  de* 
Where  an  ex-  fiendant,  situate  in  the  county  of  Brectm,  were  seised  into 
bui  b^T^  the  hands  of  the  ciown,  onder  two  extents  in  ohief,  iaaned 

under  the  25    afrainsthim  in  1819:  and  were  sold  in  k)ts»  hefora  the  late 

€reo  ni    c 

35,  and  the'    Deputy-Remembrancer,  at  AbergaTenny^  in  1822,  pnnnianC 

sale  confiim-  to  the  26th  Geo.  III.,  c.  36.  Thomas  Jones  became  thevor' 
ed  by  the  Re-  .         .  '^ 

membrancer's  duser  of  one  lot,  described  in  the  particulars  of  sale,  con- 

ti^enraaTor-  '''""^^^y  ^  ^^  description  in  the  inquisition,  as  ''  a  muneiy 
ders,  but  a  rfa  freehold,"  and  was  approved  of  as  such  by  the  Dqmty- 
S^^^^:  Remembrancer's  report,  which  was  in  1823  confirmed  by 

the  crown        the  usual  orders,   conditional,  and  absolute.      However, 

may  move  to  .  . 

discharge  the   iipou  an  inspection  of  the  title  deeds,  it  appeared  that 

P?^^'^'  a- title  to  an  estate  in  the  premises,  for  the  life  of  the  de- 
consent^and  £sndant's  £eUher,  was  all  that  could  be  made  out  by  the 
^"^tU-   ««'«»•    Accordingly. 

costs  incurred  - 

in  conse-  miii  ft  i 

quence  of  the  Shepherd,  on  the  part  of  the  crown,  moved  upon  notice, 
purchase.  to  quash  the  orders  mentioned,  and  that  Mt..  Jones  might 
be  discharged  from  his  purchase, — stating  that  an  opposi- 
tion to  the  application  was  intended,  partly  because  the 
crown  refused  to  pay  all  the  costs  of  investigating  the  title, 
and  procuring  the  report,  &c.,  incurred  by  the  purchaser  in 
the  purchase.  But  the  crown  was  entitled  to  the  order 
without  such  terms,  on  the  general  rule  that  the  crown 
did  not  pay  costs.  Besides,  the  act  of  parliament  under 
which  these  sales  were  conducted,  evidently  intended  that 
the  crown  should  not  be  liable  to  any  charges  in  carrying 
them  into  effect,  because  it  contained  an  express  provision(*) 

(*)  In  the  following  words,  **  and  all  monies  which  shall  become  pay- 
able from  any  such  purchaser  or  purchasers  as  aforesaid,  shall  be  paid, 
accounted  for,  and  applied  towards  the  discharge  of  the  debt  due  to  the 
crown,  and  of  all  costs  and  expenses  which  shall  be  incorred  by  the 
crown  in  enforcing  the  payment  of  such  debts  in  such  manner  as  the 
Court  of  Exchequer  shall,  from  time  to  time,  order  and  apjpoint." 
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far  the  paymorit  of  dife  crown's  cofitB  and  expeoBes  oat  of  tlie       i^S^* 
parchftse  money.    In  the  next  place,  the  purchaser^  in  aU     f^^^  j^^^ 
such  cases,  enlcfed  into  the  contract,  subject  to  its  being  act  v. 

aside  by  the  Deputy-Remembfaneer'ft  report,  disapproYing 
of  him  as  a  purchase, 'Cnt  not  finding  :the  title  good.  But  if 
the  Remembrancer  did  not  confirm  the  sale^  the  pnrefaaaei; 
notwithstanding,  was  in  practice  oUiged  to  pay  the  coots 
of  obtaining'the  report,  and  aU  expenses  previously  neces- 
sary for  perfecting  the  conveyance. 

Kfdghi,  for  the  purchaser,  first  contended,  that  the 
crown  being  the  vendor  of  an  estate,  could  not  apply  to  be 
released  firom  its  contract,  by  reason  of  inability  to  make  a 
title,  without  the  consent  of  the  vendee. 

But  the  Court  said,  that  the  crown  did  not  stand  in  pre- 
cisely the  same  situation  with  an  ordinary  vendor;  and 
that  this  was  a  motion  for  the  vendee's  benefit. 

He  then  insisted,  that  the  payment  Of  all  Mr.  Jonahs 
costs,  consequent  on  the  purchase,  should  be  made  a  part 
of  the  order ;  first,  firom  the  justness. and  reasonableness  of 
his  claim,  and  by  analogy  to  the  practice  on  sales  of  pro- 
perty of  the  subject  under  the  decree  of  the  Court,  where, 
if  the  title  turned  out  to  be  bad,  the  purchaser  was  allowed 
his  costs.  Secondly,  because  the  statute  had  introduced  a 
new  principle  in  reference  to  payment  of  costs  by  the 
crown.  In  directing  that  the  crown  should  reeave  costs, 
the  act  had  rendered  it  liable  to  the  payment  of  costs,  for 
where  the  mutuality  failed,  the  rule  failed  also.  Thirdly, 
if  that  were  denied,  these  costs  ought  to  be  considered  as 
costs  incurred  by  the  crown  v^thin  the  meaning  of  the  sta- 
tute, to  which,^  upon  a  aale  of  the  term,  it  would  be  en- 
titied ;  and  which,  therefore,  ought  to  be  paid  to  the  pur- 
chaser. 

Graham,  B.  In  this  case  there  is  no  tort  or  injury 
whatever  done  by  the  crown.     If  the  inquisition  has  led  ^ 
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1835.        the  crown  into  the  mistake^  that  the  debtor  had  this  estate 
The  Kino      ^  ^^  simple,  and  the  officers  have  gone  on  to  sell  it  so,  that 
V.  Joes  not  authorize  us  to  charece  the  crown  with  the  purcha- 

ser's  costs.  If  the  party  had  used  any  kind  of  diligence 
about  it,  he  might  have  ascertained  the  state  of  the  title* 
The  argument,  that  these  costs  are  part  of  those  which  the 
crown  is  entitled  to  retain  out  of  the  purchase  money  of  the 
term^  is  by  much  too  nice  and  refined.  I  do  not  see  any 
ground  for  allowing  these  costs. 

Gabbow,  B.  If  it  had  been  intended  that  all  parties 
should  have  their  expenses  out  of  the  estate,  the  act  of 
parliament  would  have  said  so,  but  it  says  no  such  thing. 

HuLLOcK,  B.    Of  the  same  opinion. 

The  order  was  made  conditionally^  (to  give  the  purchaser 
the  election  of  taking  the  life  estate  with  an  equivalent, 
and  purchasing  the  reversion),  to  become  absolute,  unless 
cause  shewn  in  a  week. 


Exchequer  of  

PUas. 

1825.  Bailey  v.  Forbes,  gent.,  one,  8cc. 

June  14M.  ° 

Answer  on  AlASCALL  and  Knight  moved  to  take  the  answer  in 

two  skins  of  this  cause  off  the  file  for  irreerularity.  The  defendant  re- 
parchment,  .1-1.      T'         11'  1 

but  signed  on  Sided  in  Lincolnshire,  and  the  answer  was  filed  by  consent, 
affected^by^^  without  the  oath  of  the  messenger  (a).  Upon  inspection 
otlier  irregu-  of  it  now  in  Court,  the  following  alleged  irr^ularities 
off  the'file  appeared. — Ist,  The  ingrossment  was  considerably  altered, 
with  liberty  to  much  material  matter  being  struck  out  and  new  matter 
— the  first  to '  interlined,  and  there  were  no  initials  of  the  commissioners 

be  impound- 
ed, in  order  to  (a)  See  1  Fowl.  Prac.  370,  371. 
an  indictment 
for  perjury,  if  there  should  be  ground,  on  comparison  of  the  two. 
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to  indicate  that  those  alterations  had  been  made  when,  or        ^^^^* 

before,  it  had  been  sworn  to.   2d,  The  answer  was  ingrossed 

on  two  skins  of  parchment,  and  the  last  only  was  signed  by 

the  defendant.  3d,  The  jurat  did  not  state  where  the  answer 

had  been  sworn  to.   4th,  Its  form  was  *'  sworn  before  me," 

but  the  names  of  two  commissioners  were  subscribed. 

5th,  No  clerk  in  C!ourt's  name  was  aflixed. 

Spence,  contrd,  contended,  that  if  there  had  been  any 
irregularity,  it  would  not  have  been  overlooked  by  the 
officers  of  the  Court,  who  were  the  best  judges  of  the 
practice^.  [Hullock,  B.  This  is  not  that  sort  of  answer 
which  ought  to  be  encouraged  ;  if  an  indictment  for  per* 
jury  were  brought  on  the  matter  interlined,  it  would  be 
extremely  difficult  to  obtain  a  conviction]. 

The  officers  were  consulted  by  the  Court  on  the  second 
objection,  and  Mr.  Bawyer  certified,  that  the  practice  re- 
quired both  sheets  to  be  signed  by  the  defendant  (a). 

Spence  having  afterwards  expressed  a  doubt  whether 
the  answer  filed  had  been  that  drawn  by  him,  and  whether 
it  would  not  be  necessary  to  prepare  a  new  one ; 

The  Court  ordered  the  answer  to  be  taken  off  the  file, 
with  liberty  to  the  defendant  to  put  in  another  answer,  by 
the  first  day  of  the  next  sittings,  the  first  to  be  impounded 
with  the  clerk  in  Court,  that  the  plaintiff  might  have  an 
opportunity  of  comparing  the  two,  with  a  view  to  an  in- 
dictment for  perjury  against  the  defendant,  if  there  should 
appear  ground  for  it.  The  defendant  to  pay  the  costs  of 
this  application,  and  of  the  irregular  answer. 

(a)  This  point  was  determined  in  Carter  v,  Bosanquet,  M'Clel.  456. 
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A  reroca- 
tion  of  a  sub- 
mission to 
arbitration  not 
under  seal, 
before  awajrd 
made,  is,  in 
effect^breach 
of  an  agree- 
ment to  stand 
tOy  obey, 
abide,  per- 
form, &c.,  an 
award,  for 
which  as- 
sumpsit will 
lie ;  and  the 


leclare,  that 
the  defendant 
undertook  to 
perform  the 
agreement, 
md  not  to  re- 
vokeihesub- 
ffitMtofi,  and 
lay  the  revo- 
cation as  a 
breach. 


Brown  v.  Tanner,  the  younger. 

Assumpsit.  The  Ant  count  of  Ae  dedamticm  stated 
that  an  action  had  been  commenced  by  the  defendant 
against  the  plaintiff,  for  the  breach  of  the  warranty  of  a 
horse ;  and  that  for  putting  an  end  to  the  action,  on  the 
6th  April,  1824,  the  parties  agveed  with  each  other,  by 
articles,  that  each  of  them  would  *^  well  and  truly  stand 
to,  obey,  abide,  obserre,  perform,  fulfil,  and  keep  tiie 
award,''  &c.,  of  two  arbitrators  named,  who  wore*  to  deter^ 
mine  all  matters  in  difference,  so  as  their  award  was  made 
on  or  before  the  26th  April,  1824 ;  and  if  it  was  not,  that 
the  parties  would  ^*  well  and  truly  stand  to,**  &c.,  the 
award  and  umpirage,  8cc.,  of  an  umpire  named,  concennng 
the  premises,  so  as  he  made  his  award  on  or  before  the 
10th  May  ensuing;  and  that  the  costs  of  die  action,  re- 
ference, award,  and  making  the  submission  a  rule  of 
Court,  should  be  in  the  discretion  of  the  arbitrators,  or 
umpire :  that  in  consideration  thereof,  and  that  the  plaintiff 
had  undertaken  to  perform  and  fulfil  the  agreem^it,  the 
defendant  undertook  to  perform,  8cc.,  and  At,t  he  would 
not  reroke  the  said  submission,  or  the  authority  of  tiie 
aif^itrators  or  umpire,  or  prevent  them,  or  any  of  them 
frsm  making  an  award  or  umpirage.  The  count  averred, 
that  the  arbitrators  had  not  made  their  award  within  the 
time  limited,  but  that  the  umpire  was  ready  to  mnke  his 
umpirage;  nevertheless,  the  defendant  not  regarding,  8cc., 
before  the  expiration  of  the  time  limited  for  the  purpose 
last  stated,  to  wit,  on  the  26th  April,  revoked  his  submis- 
sion, and  hindered  and  prevented  the  arbitrators  from 
making  their  award,  and  the  umpire  from  making  his  um- 
pirage, by  means  of  which  the^plaintiff  had  lost,  8cc.  The 
second  count  alleged,  that  after  the  award  and  umpirage 
had  been  made,  and  before  the  10th  May,  to  wit,  on  the 
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26th  April,  defendant  wrongfeUy  revoked  his  subaiissioii,  so  ^^- 
as  to  prevent,  &c.  The  thsrd  cooBt  stated,  that  the  umpire 
made  his  award  and  mnpirage  on  the  6th  May;  adjudging 
that  the  defendant  should  pay  the  plainti£P  192. 16$.  The 
fourth  was  an  indebitatus  ocmmt  ott  the  award.  Plea,  nom 
auumput. 

On  the  triid,  before  LrrrLEDALBy  J.,  at  the  last  Oxford 
assizes,  the  plaimtiff  pat  in  the  agreement  of  nforence,  and 
award.  The  material  w^ords  of  tiie  iirst  were  as  set  fordi 
in  the  dedaiation.  Bat  it  was  not  under  seal,  and  con^ 
tained  no  express  pvovisioR  against  revoking  die  suiintis^ 
sion,  or^binderiog  the  aAitrators  er  unvpire  from  making 
an  award.  The  award  was  dated  the  6th  May,  and  by 
it  the  umpire  awarded  the  defendant  to  pay  to  the  plaintiff 
the  taxed  eosts  of  defending  the  (original)  action,  and  the 
taxed  eosts  of  making  the  snbmissioii  a  nde  of  Court,  and 
also  19i«  ISf*  for  the  costs  incurred  by  the  plaintiff  in 
and  about  the  reference,  and  for  t^  award.  For  &e  de^- 
feoce,  a  deed  was  put  in,  <kited  36th  April,  ana  esecuted 
by  the  defendant,  wbereby  he  revoked  his  submission,  and 
all  the  authority  given  to  the  aibitrators,  and  umpire;  and 
it  was  proved,  the*  the  deed  was  read  over  to  the  umpiie 
on  the  day  mentioned.  On  this  evidence  the  plaintiff 
obtained  a  verdict  on  the  two  finit  coants,.with  19/.  18t. 
•damages. 

Camngtoff  obtained -a  rule  nidy  ibr  a  new  trial,  in  the  en«- 
«uingterm,  slating  several  grounds  in  support  of  the  uMtiom; 
but  the  following  <mly  were  afterwards  made  the  subject  of 
argument.  1st,  Hat  as  the  subnuision  was  not  under 
seal,  it  was  a  mere  authority,  and  Ibeiefore,  and  as  then 
was  no  express  agreement  not  to  revoke,  the  recal  of  the 
authority  was  no  ground  of  action.  2dly,  Tliat  the  de- 
claration w€ui  not  supported  by  the  evidence. 

Taunton^  W.  £.,  and  Chilian,  shewed  cause,  and  con- 
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If  ^  tended,  that  though  there  was  no  express  contract  against 
revoking,  yet  the  undertaking  to  stand  to,  obey,  and  perform 
the  award  was  in  point  of  legal  effect  a  promise  not  to  revoke ; 
and  that  the  revocation  of  the  submission  was  a  virtual  re- 
fusal to  stand  to  the  award,  and  a  breach  of  the  agreement, 
and  therefore  a  good  cause  of  action.  There  was  no  award 
in  point  of  law,  but  that  was  owing  to  the  defendant  him- 
self, and  consequently  he  had  broken  his  agreement  as 
much  as  if  he  had  suffered  an  award  to  be  made,  and  then 
disobeyed  it.  If  a  party  contracted  to  do  a  thing,  and  by 
his  own  act  rendered  it  impossible,  that  was  a  breach  of 
his  contract.  They  referred  to  Milne  v.  Gratrix  (a),  and 
King  V.  Joseph  (6). 

Carrifigton,  in  support  of  the  rule, — insisted,  Ist,  that 
there  was  no  case  of  an  action  for  revoking  a  sulxnisBion 
not  under  seal,  nor  any  in  which  the  implied  assumpsit  con- 
tended for,  was  mentioned.  It  was  laid  down  in  Vynior's 
case  (c),  that  an  authority  given  to  an  arbitrator -was  in  its 
nature  countermandable,  though  irrevocable  in  its  terms ; 
if  it  were  by  bond,  the  bond  would  be  forfeited ;  if  with- 
out obligation,  the  party  should  lose  nothing,  for  ex  unda 
submissione  non  oritur  actio ;  Year  Book,  5  Ed.  IV.,  3  6. 
Bro.  Abr.  Tit.  Arbitrament,  pi.  35.  That  doctrine  was 
also  recognized  in  the  judgment  of  Oibbs,  C.  J.,  in 
King  V.  Joseph.  In  this  case,  the  submission  not  being 
under  seal,  was  a  bare  authority,  and  therefore  revocable. 
If  indeed  the  revocation  were  wrongful,  and  caused  da- 
mage to  the  other  party,  then  it  might  be  made  the. subject 
of  a  special  action  on  the  case  for  the  tort.  .  2dly,  the 
evidence  did  not  sustain  the  allegations  of  the  declaration. 
The  1st  and  2d  counts  stated  an  agreement  to  submit,  and 
not  to  revoke,  and  alleged  a  breach  of  the  latter;  whereas 
the  agreement  given  in  evidence  did  not  contain  any  stipu- 

(a)  7  East  608.    (6)  5  Taunt.  452.     (c)  8  Rep.  1G2. 
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lation  not  to  revoke.  The  3rd  and  4th  counts  charged  a  ^BSS. 
breach  of  the  award,  which  was  a  non-entity.  It  had 
been  said>  that  if  a  party  agreed  to  stand  to  an  award,  and 
by  his  own  act  prevented  any  from  being  made^  he  broke 
his  agreement.  But  then  the  plaintiff  should  have  de« 
clared  on  it  as  an  agreement  ''to  stand  to  the  award/'  and 
have  laid  it  as  a  breach,  that  the  defendant  "  did  not  stand 
to  the  award." 

Cur.  adv.  vult. 

Before  judgment  was  given,  Chilton  mentioned  the  case 
of  Warburton  v.  Storr  (a),  decided  in  B.  R„  a  few  days 
after  this  argument,  as  one  in  point. 

The  judgment  of  the  Court  was  now  pronounced  by  the 
L.  C.  Baron. 

In  this  case  an  action  had  been  depending  between 
the  plaintiff  and  defendant,  for  the  breach  of  a  warranty  of 
a  horse ;  and  they  agreed  to  refer  that  action,  and  all  suits 
and  differences  to  the  award  of  John  Ric/unond  9Lnd  Joseph 
Lousley,  and  if  their  award  was  not  made  by  a  certain  time, 
to  the  umpirage  of  Thomas  Pocock.  An  award  was  made 
by  the  umpire  on  the  5th  of  May.  The  submission  had 
been  revoked  by  the  defendant,  on  the  26th  of  April,  and 
the  revocation  signified  to  the  umpire.  The  action  was 
brought  for  not  abiding  by,  and  performing  the  award. 
There  was  a  verdict  for  the  plaintiffs,  with  19/.  I85.  da- 
mages,^the  costs  of  the  reference  and  award.  We  think  the 
verdict  should  not  be  set  aside,  and  that  the  rule  nisi  for  a 
new  trial  should  be  discharged.  We  took  time  to  consider, 
with  a  view  tx>  look  into  the  pleadings ;  and  upon  examir 
nation,  we  have  no  doubt  that  the  action  is  maintainable  on 
the  form  of  them.  It  appears  from  Vynior's  case,  8  Rep. 
162,  that  if  a  man  enters  into  an  obligation  to  stand  to, 
abide,  perform,  fulfil,  and  keep  the  arbitrament  and  award 
of  an  arbitrator,  1st,  That  he  may  revoke  and  counter* 

(a)  6D.ScRy.  213.     2  B.  &C.  103.  S.C. 
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1825.  ^  mand  it.  2dl7,  that  by  the  countermand  the  obligee  shaD 
take  benefit  of  the  bond,  because  the  obUgee  has  broken 
the  words  of  the  condition^  which  were,  that  he  shoukl 
** stand  to  and  abide,  8u%''  the  award;  and  when  he  coun* 
termands  the  authority  of  the  arbitrator,  **  he  does  not 
stand  to  and  abide"  the  award ;  and,  again,  because  the 
obligee  has,  by  his  own  act,  made  the  condition  impossible 
to  be  performed.  In  a  case  on  this  subject,  which  was 
very  recently  decided  in  the  King's  Bench,  Warburton  v. 
Storr  (a),  this  doctrine  is  distinctly  recognized.  The  two 
parties  to  that  action  had  entered  into  an  agreement,  not 
under  seal,  to  refer  a  Aispute  to  arbitration,  and  bound 
themselves  mutually  in  a  penalty,  "  for  the  true  and  faith- 
ful observance  and  performance"  of  the  award  to  be  made. 
The  defendant  revoked  the  authority  of  the  arbitrator  be- 
fore the  expiration  of  the  time  for  making  the  award,  on 
which  the  plaintiff  brought  an  action  of  debt  on  the  agree- 
ment for  the  penalty,  and  the  defendant  demurred.  On 
the  case  coming  before  the  Court  for  judgment,  Abbott, 
C.  J.,  who  delivered  their  opinion  said, — '  the  argument  on 
behalf  of  the  defendant  was  chiefly  founded  on  Vynior^s  case ; 
in  that  case,  however,  it  is  to  be  observed,  two  reasons  are 
given  for  the  judgment.  The  one  formal,  arising  out  of  the 
words  of  the  condition ;  the  other,  which  may  be  called 
the  substantial  reason,  arising  out  of  a  well  known  and  es- 
tablished rule  of  law,  that  if  a  party  covenants  to  do  a  cer- 
tain thing,  and  afterwards  by  his  own  act,  disables  himself 
from  performing  it,  that  is,  in  itself,  a  breach  of  the  cove- 
nant.' And  it  was  accordingly  held,  that  the  penalty  had 
been  incurred  by  a  revocation  of  the  submission,  and  judg- 
ment was  given  for  the  plaintiff.  I  see  no  substantial  differ- 
ence between  that  case  and  this.  The  words  of  that  agree- 
ment  were  "  to  observe,  perform,  and  keep."  This  ag^ree- 
ment  contains  in  addition  to  those,  the  words  **  stand  to,  and 

(a)  The  Court  had  been  furnished  with  a  MS.  note  of  the  case. 
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abide/'and  whatever  distinction  they  constitate(^),  they  ren-  iS2i;. 
der  the  present  case  the  stronger  of  the  two.  The  defen- 
dant's revocation  of  his  submissiony  whereby  the  perform* 
ance  of  his  agreement  to  stand  to,  obey,  abide,  and  fulfil 
the  award,  became  impossible,  was  a  breach  of  that  agree- 
ment, and  he  must  submit  to  th/e  consequences  of  his 
own  act.  Therefore,  we  think  that  the  action  is  maintain- 
able, and  that  the  role  must  be  discharged* 

Rule  discharged. 

*  See  8  Rep.  163. 


GiMBERT  V.  CoYNEV^md  another.  Excheqtter  of 

A  RESPASS,  for  that  the  defendants  broke  and  entered  v.***v*^^ 
the  plaintiff's  dwelling-house.  Sec,  and  seized  his  goods,  jy.  ^.18  s. 
8cc.,  to  wit,  one  silver  watch,  one  gold  and  metal  key,  and  ^>  merelyputs 

*  warrants,  orf- 

one  metal  key  and  riband,  of  the  value  of  2O5.,  and  took,  dressed  to 
and  carried  away,  and  converted  the  same  to  their  own  use.  ?^  ?^^'^' 

■"^  ^  tit  thetr  offir 

Plea,  the  general  issue.     On  the  trial  before  Garrow,  B.,  cid  character^ 
at  the  last  Staffordshire  assizes,   it  appeared  that  the  ^tiM^* 
plaintiff  had  been  headborough  of  the  parish  of  Cheadle,  ^^ic^  ^'i^- 
in  the  county  of  Stafford.     On  the  30th  of  July,  1824,  9l  edto  them  hy 
warrant  was  spranted  by  Mr.  Whieldon,  a  justice  of  the  ««^8^ofd 

°  ^  .  -  previously, 

peace  of  the  county,  for  the  apprehension  of  one  Bloor,  and  therefore 
who  resided  in  another  parish,  at  a  place  seven  miles  <,^^°^t 
distant  from  Cheadle,  for  an  assault  committed  by  him,  only  autho- 
upon  one  12et'%,  addressed  "  to.  the  constable  of  Cheadle,  to  execute  the 
and  all  other  peace  oflB^ers  in  the  said  county,"  (Stafford).  ^0™©^. 
This  was  delivered  to  the  plaintiff,  but  he   declined  to  action  to  ma- 
execute  it.     In  consequence,  Mr.  Whieldon  issued  a  suuHr  S^^|^k*  "^^ 
mons,  requiring  him  to  appear  before  himself  and  other  being  in  the 
justices,  to  shew  cause  why  he  refused.  He  accordingly  at-  claration  and 
tended  before  Mr.  Whieldon  and  the  two  defendants,  who  unnecessarily 

ample,  if  it 

expresses  the  cause  of  action  with  sufficient  clearness. 

A  conviction  on  a  statute^  on  the  race  of  it  not  pursuing  the  provisions  of  the  statute, 

nor  shewing  that  any  offence  has  been  committed,  is  bad ;  and  although  it  has  not  been 

(•Hashed,  its  invalidity  may  be  taken  advantage  of,  on  the  trial  of  an  action  of  trespass  for 

A  itistress  taken  under  a  warrant  grounded  on  it. 

2i2   ' 
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1825.        j^j.g  jjgQ  justices  for  StafTordshire,  and  was  convicted  by 
GiMBERT     the  two  latter,  under  the  33  Qeo.  III.,  c.  56,  s.  1  (*),  in  a 
CoYNEY      DMtigated  penalty  of  20s.  and  costs,  for  refusing  to  execute 
and  another,    the  warrant,  and  discharged  from  his  office,     llie  convic- 
tion set  forth  that  J.  £.,  late  of  Cheadle,  in  the  county  of 
StafFofd,  had  complained  to   TF.  W.   C,  and   W.  D.  S., 
esquires,  (the  defendants),  two  of  his  majesty's  justices  of 
the  peace  for  that  county,  that  J.  Gimbert,  headboroogh 
of  the  said  parish  of  Cheadle>  did,  on  Saturday  the  31st  of 
July  last,  neglect  and  refuse  to  execute  a  warrant  under 
the  hand  and  seal  of  G.  TF.,  esquire,  one  of  his  majesty's  jus- 
tices of  the  peace  for  tlfe  said  county,  directed  as  before 
mentioned,  being  a  warrant  for  the  apprehension  of  one 
J.  B,,  for  an  assault  committed  by  him  on  the  said  J.  R^ 
and  that  the  said  J.  G.,  having  appeared  before  them,  &c.y 
and  not  having  shewn  any  just  cause  to  the  contrary,  they, 
the  said  justices,  did  convict  him,  and  order  and  adjudge, 
that  he  should  pay  the  mitigated  penalty  stated,  besides  the 
costs.   The  defendant  would  not  pay  the  fine,  upon  which, 
a  warrant  of  distress  following  the  tenor  of  the  conviction, 
was  granted  by  the  two  defendants,  for  the  levy  of  it ; 
and  under  it,  the  articles  mentioned  in  the  declaration 
were  seized  and  sold.     The  plaintifTs  counsel  contended, 
that   the    conviction  was    informal  and  invalid,    in    not 
shewing  an  authority  in  the  magistrate,  or  a  neglect  of 

(*)  By  which  it  is  enacted,  *'  That  it  shall  and  may  be  lawful  for  any 
^  two  or  more  of  his  majesty's  justices  of  the  peace,  astembled  at  any  tpe- 
cial  or  petty  tessions  of  the  peace,  upon  complaint  being  made  tqnm  oaihf 
before  them,  of  any  neglect  of  duty,  or  of  any  di3obedience  of  any  lawful 
warrant,  or  order  of  any  justice  or  justices  of  the  peace,  by  any  con- 
stable, overseer  of  the  poor,  or  other  peace  or  parish  officer  (such  con- 
stable, &c.,  having  been  duly  summoned  to  appear  And  answer  such 
charge  or  complaint),  to  imp>ose,  upon  conviction,  any  fine  or  fines,  not 
exceeding  the  sum  of  forty  shillings,  upon  such  constable,  overseer,  or 
other  officer,  as  a  punishment  for  such  disobedience,  or  neglect  of  duty; 
and  by  warrant  under  the  hands  and  seals  of  any  two  or  more  of  such 
justices  assembled  at  any  such  special  or  petty  sessions  as  aforesaid,  to 
direct  such  fine  or  fines,  if  not  paid,  to  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  person  or  persons  so  offending.'' 
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duty  ia  the  officer,  and  that  therefore  the  foundation  of 
the  distress  failed ;  but  the  objection  was  over-ruled.  The 
defendants'  counsel  insisted,  that  the  action  could  not 
be  sustained  on  either  o{  two  grounds ;  first,  that  the 
notice  of  action  (*)  given  under  the  24th  Geo.  II.,  c.  44, 

(*)  The  notice  was  as  follows  :— 

To  W.  W.  Coyney  and  W.  D.  Sneyd,  Esqs.,  two  of  his  majesty's  jus- 
tices of  the  peace  in  and  for  the  county  of  Stafford. 

I,  Jesse  Gimbeit,  of  Cheadle,  in  the  county  of  Stafford,  tax  collector, 
do  hereby,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  give  you  and  each  of  you  notice  that  I  shall,'  by  my  attorney, 
W.  Keys,  of  Cheadle  aforesaid,  at  or  so^  after  the  expiration  of  one 
calendar  month  from  the  time  of  your  being  served  with  this  notice, 
cause  a  writ  of  quo  mmu$  to  be  sued  and  issued  out  of  his  majesty's  Court 
of  Exchequer,  at  Westminster,  against  you  and  each  of  you,  at  my 
suit,  and  proceed  thereupon,  according  to  law ;  for  that  you  the  said 
W.  W.  Coyney  and]  W.  D.  Sneyd,  heretofore,  (to  wit),  on  the  16th 
day  of  August,  in  the  year  of  our  Lord  1824,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  date  hereof, 
with  force  and  arms,  &c.,  broke  and  entered  a  certain  messuage,  dwell- 
ing-house, .  and  premises,  with  the  appurtenances,  of  me  the  said 
J.  Gimbert,  situate  and  being  at  the  parish  of  Cheadle  aforesaid,  and 
then  and  there  made  a  great  noise  and  disturbance  in  the  said  dwelling- 
house,  and  stayed  and  continued  therein,  making  such  noise  and  dis- 
turbance for  a  long  space  of  time,  (to  wit),  for  the  space  of  ten  hours, 
and  there  forced  open,  broke  to  pieces,  damaged  and  destroyed,  divers, 
(to  wit),  ten  doors  of  me  the  said  J.  Gimbert,  belonging  to  my  said 
messuage,  dwelling-house,  and  premises,  of  great  value,  (to  wit),  of  the 
value  of  10/.  of  lawfol  money  of  Great  Britain,  and  then  and  there  ex- 
pelled, put  out,  and  amoved  me  the  said  J.  Gimbert,  and  my  family, 
from  the  possession,  use,  occupation,  and  ei\)oyment  of  my  said  mes- 
suage, dwelling-house,  and  premises,  with  the  appurtenances,  and  have 
kept  and  continued  me  the  said  J.  Gimbert,  and  my  family,  so  expelled, 
put  out,  and  amoved  from  the  possession  and  occupation  of  the  same 
for  a  long  space  of  time,  (to  wit),  from  thence  hitherto,  and  you  the  safd 
W.  W.  Coyney  and  W.  D.  Sneyd,  on  the  several  days  and  times  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  seized  the  goods, 
&c.,  (specifying  them),  of  and  belonging  to  me  the  said  J.  Gimbert,  and 
being  then  and  thereof  of  a  large  value,  (to  wit),  of  the  value  of  20/.  of 
like  lawful  money,  and  then  and  there  took  and  carried  the  same  away, 
and  converted  and  disposed  of  the  same  to  your  own  use,  (to  wit),  at, 
&c.,  in,  &c.,  by  means  of  which  said  several  premises  myself  and  family 
were  greatly  annoyed  aad  disquieted  in  the  peaceable  possession  and 
enjoyment  of  my  said  messuage,  dwelling-house,  and  premises,  with 


V. 

Coyney 
and  another. 
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1825. 

GiMBERT 
V. 

Coy  MET 
and  another. 


s.  1  (*),  was  not  sufficiently  clear  and  explicit ;  and  that  point 
was  saved  ; — secondly,  that  if  it  were,  yet,  by  the  6th  Geo. 
IV.,  c.  18,  s.  6  (t),  the  officer  was  baund  to  obey  the  warrant 

the  appurtenances ;  and  I,  the  said  J.  Gimbert,  and  my  fiunilj,  were 
wholly  apelled,  put  out,  and  amoved  firom  the  same,  and  I,  the  said 
J.  Gimbert,  also,  during  all  the  time  aforesaid,  have  been  hindered  and 
prevented  from  carrying  on  and  transacting  my  lawful  business  in  and 
upon  my  said  dwelling-house,  &c.,  and  my  said  goods,  &c.,  bejbg  of  the 
value  aforesaid,  have  been,  and  are  by  means  of  the  premises,  wholly 
lost  to  me  the  said  J.  Gimbert,  (to  wit),  at,  &c.,  in,  &x;.,  and  also  for 
that  you  the  said  W.  W.  Coyney,  and  W.  D.  Sneyd,  afterwards,  (to  wit), 
on  the  said  16th  day  of  Augu9t,  and  on  divers  days  and  times  between 
that  day  and  the  day  of  the  date  hereof,  (to  wit),  at,  &c.,  in,  &c.,  with 
force  and  arms,  &c.,  seized  other  goods,  &c.,  (to  wit),  (restating  them  at 
the  same  value),  and  then  and  there  took  and  carried  the  said  goods,  &C., 
of  me  the  said  J.  Gimbert,  away,  and  converted  and  disposed  of  the 
same  to  your  own  use,  (to  wit),  at,  &c.,  in,  &c.,  and  other  wrongs  to  me 
the  said  J.  Gimbert,  then  and  there  did  to  my  great  damage  and  against 
the  peace  of  our  lord  the  now  king.  Dated  this  26th  day  of  November, 
1824. 

Yours,  &c.,  Jesse  Gimbert,  of  Cheadle, 

in  the  county  of  Stafford,  tax  collector. 

Indorsed,  W.  Keys,  of  Cheadle,  in  the  county  of  Stafford,  attorney 
for  the  within-named  Jesse  Gimbert. 

(*)  Which  enacts,  that  **  no  writ  shall  be  sued  out  against,  nor  any 
copy  of  any  process  at  the  suit  of  a  subject  shall  be  served  on,  any  jus- 
tice of  the  peace,  for  any  thing  by  him  done  in  the  execution  of  his 
office,  until  notice  in  writing  of  such  intended  writ  or  process  shall  have 
been  delivered  to  him,  or  left  at  the  usual  place  of  his  abode,  by  the  at- 
torney or  agent  for  the  party  who  intends  to  sue  or  cause  the  same  to  be 
sued  out  or  served,  at  least  one  calendar  month  before  the  suing  out  or 
serving  of  the  same ;  in  which  notice  shall  be  clearly  and  explicitly  con- 
tained the  cause  of  action,  which  such  party  hath,  ^or  claimeth  to  have 
against  such  justice  of  the  peace  :  on  the  back  of  which  notice  shall  be 
indorsed  the  name  of  such  attorney,  or  agent,  together  with  the  place  of 
his  abode." 

(f )  *'  And  whereas,  warrants  addressed  to  constables,  headborougfas, 
tithingmen,  borsholders,  or  other  peace  officers  of  parishes,  townships, 
hamlets,  or  places,  in  their  characters  of,  and  as,  constables,  headboronghs, 
tithingmen,  borsholders,  or  other  peace  officers  of  such  respectiye  pa- 
rishes, townships,  hamlets  or  places,  cannot  be  lawfully  executed  by 
them  out  of  the  precincts  thereof  respectively,  whereby  means  are  afforded 
to  criminals  and  others  of  escaping  from  justice :  For  remedy  whereof, 
be  it  further  enacted.    "Kiat  it  shall  and  may  be  lawful  to  and  for  each 
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and  execute  it  out  4^  his  aum  parish, .  and  therefore  the        i^^- 
conviction  and  distress  were  legal.    The  learned  judge  ac-     Qimbebt 
ceded  to  the  last  argument,  and  directed  a  nonsuit.  «• 

COYHEY 

and  anotber. 
Richards,  R.  V.,  apjdied  for  a  rule  siisi  in  last  term»  for 

setting  aside  the  verdict  and  obtaining  a  new  trial,  on  the 
ground  that  the  statute  in  question  did  no  more  than  place 
a  constable  not  named  in  the  warrant  in  the  same  situation 
as  a  constable  named  in  it  had  stood  in  previously,  and,  in 
such  case,  he  had  the  option  of  going  out  of  his  jurisdic- 
tion, or  not,  to  execute  the  warrant;  and  in  support  of 
the  last  proposition'  he  cited  the  cases  of  the  village  of 
Chorley(a),  Rexv.  Chandler  (b),  Norman^s  case  (c),  Com* 
berbaehy  446,  JRer  v.  Weir(d). 

The  rule  was  granted,  Oabrow,  B.,  observing,  that  he 
looked  upon  the  principal  question  as  one  of  the  greatest 
magnitude  and  importance,  and  that  he  was  very  glad  it 
was  brought  under  the  consideration  of  the  Court;  but  that 
the  objection  arising  on  the  notice  was  still  open. 

and  every  constable,  and  to  and  for  each  and  every  headborougfa,  tith- 
ingman,  borsholder,  or  other  peace  officer  for  every  parish,  township, 
hamlet,  or  place,  to  execute  any  warrant  or  warrants,  of  any  justice  or 
justices  of  the  peace,  or  of  any  magistrate  or  magistrates,  within  any 
parish,  township,  hamlet,  or  place,  situate,  lying  or  being  within  the  ju- 
risdiction for  which  such  justice  or  justices,  magistrate  or  magistrates, 
shall  have  acted  when  granting  such  wanant  or  warrants,  or  when 
backing  or  indorsing  any  such  warrant  or  warrants,  in  such  and  the  like 
manaer  as  if  such  warrant  or  warrants  had  been  addressed  to  such  con- 
stable, headborough,  tithingman,  borsholder,  or  other  peace  officer, 
specially  by  his  name  or  names,  and  notwithstanding  the  parish,  town- 
ship, hamlet,  or  place  in  which  such  warrant  or  warrants  shall  be  exeai- 
ted,  shall  not  be  the  parish,  township,  hamlet,  or  place  for  which  he 
shall  be  constable,  headborough,  tithingman,  or  borsholder,  or  other 
peace  officer,  provided  that  the  same  be  within  the  jurisdiction  of 
the  justice  or  justices,  magistrate  or  magistrates  so  granting  such  war- 
rant or  warrants,  or  within  the  jurisdiction  of  the  justice  or  justices^ 
magistrate  or  magistrates,  by  whom  any  such  warrant  or  warrants  shall 
be  backed  or  indorsed/'     5  G.  IV.,  c.  18,  s.  6. 

(a)Salk.  176.  {b)  1  Ld.Raym.546.    €arth.  508.    5  Mod. 446. 

(0  1  Ld.  Kaym.  736.  (d)  2  D.  fc  R.  444.    I  B.  h  C.  288. 


474  CASES  IN  THE  EXCHEQUER, 

1825.  Taunton,  W.  E.,  and  Campbell,  shewed  cause  on  three 

GiMBERT     grounds:   Ist,  the  irregularity  of  the  notice  of  action; 
^  ^'  2nd,  that  the  plaintiff  was  under  a  legal  obligation  to  exe- 

and  another,  cute  the  warrant;  Srd,  that  the  conviction  given  in  evi- 
dence was  conclusive  in  favour  of  the  legality  of  the  pro- 
ceedings. Isty  The  Stat*  24  Geo.  II.,  c.  44,  enacts,  that 
magistrates  shall  be  served  with  a  notice  of  an  intended 
action,  '*  in  which  notice  shall  be  cleariy  and  explicitly 
contained  the  cause  of  action."  This  notice  does  not  con- 
tain a  clear  and  explicit  statement  of  the  grounds  of  ac^ 
tion.  There  is  but  one  cause  of  action  pretended,  the 
taking  the  plaintiff's  watch,  8cc. ;  the  notice  is  capable  of 
comprehending  as  many  causes  as  there  are  days  between 
the  16th  of  August  and  the  26th  of  November.  It  pur- 
sues the  declaration  almost  verbatim  after  the  introductory 
words,  and  is  in  fact  a  declaration  mutatis  mutandis;  but  it 
does  not  follow  that  what  is  sufficient  as  a  declaration,  is 
sufficient  as  a  notice  of  action,  fiesides,  if  a  j  udge  had  been 
applied  to  for  a  particular  on  this  declaration,  he  would 
have  granted  it.  The  notice  is  infinitely  too  general;  and 
the  defendants  could  not  derive  from  it  a  knowledge  of  the 
real  foundation  of  the  complaint  against  them,  so  as  to  be 
enabled  to  tender  amends  before  the  bringing  of  the  ac- 
tion; which  was  the  object  of  the  statute.  But,  2dly, 
supposing  the  notice  to  have  been  sufficient,  the  act  5 
Geo.  IV.,  c.  18,  s.  6,  distinctly  authorizes  constables,  to 
whom  a  warrant  is  directed  geneyally,  to  execute  it  out  of 
their  own  district.  It  places  them  upon  the  same  footing 
as  constables  who  were  particularly  named  in  the  warrant 
antecedently  to  the  statute.  By  the  law,  as  it  existed  be- 
fore, if  a  warrant  had  been  directed  to  A,  B.,  constable  of 
such  a  parish,  and  to  all  other  constables.  A,  B.  would 
have  been  justified  in  executing  it,  wherever  the  exigency 
of  justice  required,  within  the  magistrate's  jurisdiction, 
although  the  place  was  out  of  his  own  district ;  but  as  to 
the  others^  the  warrant  was  to  be  taken  respectively,  red- 
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dendo  singula  singulis,  and  they  would  not  hare  been  jnsti-        1B25: 
fied  in  going  out  of  their  own  district.  Rex  r.  Chandler,     Qnfj^sRr 
case  of  the  village  of  Chorleu.    It  ia  true  that  it'  does  not  v* 

appear  by  any  of  the  authorities,  that  A.  JB.,.  in  .the-case  ^  another, 
put  was  compellable,  but  only  justifiable,  in  going  put  of 
his  district  to  obey  the  warrant ;  but  since  the  passing  of 
the  statute,  that  distinction  is  wholly  superficial.  The 
statute  says^  that  ''  it  shall  and  may  be  lawful/'  for  every 
constable  to  execute  any  warrant  of  any  justice  of  the 
peace  or  magistrate  within  any  parish,  &c.,  situate  within 
that  jurisdiction,  for  which  such  justice  or  magistrate 
shall  have  acted  when  granting  such  warrant,  in  like 
manner,  as  if  such  warrant  had  been  addressed  to  such 
constable  specially  by  name.  Now  where  a  statute  em- 
powers  a  constable  to  do  any  thing  which  is  for  the  public 
benefit ;  as  the  apprehension  of  offenders,  he  is  obliged 
to  do  it  when  required  by  a  competent  authority :  fiex  ^ 
Regiiia  v.  Barlow  (a).  That  was  an  indictment  on  the  14 
Car,  II.,  c.  12,  s.  18,  against  churchwardens  and  over- 
seers, for  not  making  a  rate  to  reimburee  the  constables. 
Exception  was  taken,  that  the  statute  only  put  it  in  their 
power  by  the  word  may,  8cc.,  but  did  not  require  the  doing 
of  it  as  a  duty,  for  the  omission  of  which  they  were  punish- 
able. But  it  was  not  allowed,  because  '*  where  a  statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the 
public  good,  the  word  may  is  the  same  as  the  word  shalf, 
thus' the  23  Hen.  VI.  says,  the  sheriff* iTuiy  take  bail,  this  is 
construed  he  shall{b).  The  words  actually  employed  in 
the  statute  of  Car.  are, ''  shall  have  power  and  authority  to 
make  a  rate,"  and  they  were  construed  to  be  compulsory. 
So  the  8  and  9  Wm.  III.,  c.  1 1,  enacts,  that  in  actions  upon 
bonds  or  penal  sums,  for  non-performance  of  covenants  in 
an  indenture  or  deed,  the  plaintiff*  may  assign  as  many 

(tf)  2  Salk.  609. 

(6)  But  the  words  of  this  statute  are  ^  the  sheriffii,  &c.,  shall  let  out 
of  prison  upon  reasonable  sureties,*'  kc. 
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tS25.        brwichea  m  he  $kail  Humk  ft.    But  in  Dragi  ▼.  JBnmi{BL\ 
GiMBBRT     i^  "v^^  detennmed  that  ffunf  means  wuui,  and  that  the 
V'  plaintiff  in  any  action  for  a  penalty  was  bomid  to  asngn 

and  anotfaer.  breaches.  The  object  of  the  act  under  oonsideratioa  bung 
the  repressimi  of  a  public  mischief^  the  escape  of  criminals 
and  others  from  justice,  a  wiulto  fortiori,  ought  the  woids 
^  shall  and  may  be  lawful/'  be  held  oUigatcnry;  and  that 
ccoistruction  will  best  remedy  the  ei^.  Unless  magistrates 
can  command  the  services  of  a  constable  in  any  part  of  the 
county,  the  administration  of  jartice  wiU  be  gieatly  ob- 
structed*  There  is  reason  to  believe,  that  hitherto,  the 
practice  has  been  for  a  constable  whose  name  was  inserted 
in  a  vrarrant,  to  go  to  any  part  of  the  county  far  the  ei^ 
cution  of  it,  and  die  practice  affords  a  presumptioii  Atl 
such  was  the  law.  This  is  burthensome  on  officers,  but  a 
late  act  of  parliament  entitles  them  to  remuneration.  The 
opposite  doctrine  is  not  supported  by  any  solemn  decision, 
although  it  may  be  by  dicta.  3dly,  The  objection  made 
to  the  conviction  is,  that  it  does  not  shew  the  magistrates 
had  jurisdiction.  But  even  taking  the  law  with  respect  to 
the  jurisdiction  to  be  as  asserted  on  the  other  side,  the 
supposed  mistake  does  not  appear  on  the  face  of  it,  be- 
cause it  does  not  state  the  constable  was  called  upon  to 
execute  a  warrant  out  of  the  parish  of  Cheadle.  It  is 
therefore  good  on  the  face  of  it,  and  till  quashed  or  re- 
versed, is  conclusive  evidence  in  any  collateral  proceeding 
in  favour  of  the  defendants,  Strickland  v.  Ward{b). 

Peakcy  S.,  and  Richards,  in  support  of  the  rule.  1st, 
The  notice  satisfies  the  provisions  of  the  act  of  parliament. 
It  is  more  formal  and  ample  than  is  necessary,  but  that 
does  not  vitiate  it.  It  describes  the  process  intended  to  be 
sued  out,  and  conveys  to  the  magistrates'  minds  that  the 
cause  of  action  was  entering  the  plaintiff's  house  and 
taking  his  watch,  &c.,  which  is  sufficient.  Salnn  v.  De 

(a)  2  Wils.  377.  (*)  f  T.  R.  633,(fi). 
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JBurgh(a).    The  same  fonn  is  to  be  found  in  Mr.  TidtFs        1825. 

Appendix  (&),  and  in  Mr.  Ckitty'a  Precedents  (c),  where     Gim'beiit 

it  is  said,  that  the  cause  of  action  may  be  stated  ip  v* 

a  notice  precisely  as  in  a  declaration.     The  bringing    and  another. 

actions   of  this   nature   should  not  be   rendered   more 

difficult  than  it  is.      2dly,  The  words   of  the  act   of 

parliament  are  not  imperative^  but  give  the  ccmstaUe  an 

option.    The  preamble  of  the  clause  on  which  this  case 

arises,  clearly  shew^  that  its  intent  was  to  put  officers  to 

whom  warrants  should  be  addressed  in  their  character  of 

officers,  in  the  same  condition  with  that  in  which  officers 

were  previously  placed  to  whom  warrants  were  addressed 

specially  by  name.    Therefore  the  former  state  of  the  law 

in  this  respect  is  to  be  considered.    Now,  according  to  all 

the  authorities  from  the  most  ancient  down  to  the  case  of 

the  KingY.  Weir,  before  the  statute,  a  constable  n^ane4 

in  a  warrant,  might  elect  whether  he  would  go  beyond  his 

precincts  or  not,  and  was  not  compellable  to  go.    In  the 

case  of  the  village  of  Chorley^  Lord  Holt  said,    *'  if  ^ 

warrant  be  directed  to  the  constable  by  name,  commanding 

him  to  execute  it,  though  he  is  not  compellable  to  go  out 

of  his  own  precinct,  yet  he  may,  if  he  will,  and  shall  be 

justified  by  the  warrant  for  so  doiug."    In  Rex  v.  Weir, 

Baykj/y  J.,  cites  this  passage,  and  recognized  it  as  law. 

To  the  same  effect  are  Com.  Dig.  tit.  Leet.  (M.  10.)  Rex 

V.  Chandler,  Norman's  case,  Camberbach,  446.     If  these 

are  dicta,  they  are  dicta  which  have  never  been  contrar 

dieted  (*). 

It  is  a  necessary  consequence,  that  the  only  effect  of  the 
6th  Geo.  IV.,  is  to  justify  officers  generally  described  in 

(a)  2  Camp.  196.  W  2,(3). 

(c)  Chit,  on  Plead.  2,  a ;  see.  n.  (c)  iW. 

(*)  <'  If  a  warrant  be  directed  to  A.  B.  by  name,  the  power  conferred 
by  it  is  co-extensive  with  the  jurisdiction  of  the  magistrate,   and  it 
would  authorize  A.  B.  to  execute  it  wherever  he  thought  proper,  within 
the  magistrate's  jurisdiction,  but  not  elsewhere."    Per  Hvllock,  B. 
Attorney  General  v.  Jeffery^  M*Clel.  288. 
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1825.        warrants,   in   entering  other  precincts  in  obedience  to 
GxMBERT     them,  to  which,  antecedently,  their  power  did  not  extend. 
V'  The  words  ''it  shall  and  may  be  lawful"  in   a  statute, 

and  another.  Dttay  be  imperative ;  and  have  been  bo  construed  in  different 
instances.  But  that  has  been  where  the  statute  enjoined 
acts  and  duties  necessary,  and  without  which  it  would  be 
a  dead  letter.  But  this  act  of  parliament  does  not  require 
such  a  construction.  [Hullock,  B.,  read  the  words  of 
Abbott,  L.  C.  J.,  in  Rex  v.  the  Corporation  of  Eye,  (a) 
to  shew  that  the  words  in  question  were  obligatory  or  not, 
according  to  the  subject  matter].  The  result  of  adopting 
the  construction  contended  for  on  the  part  of  the  defend- 
ants would  be,  that  constables,  officers  elected  by  the  leet, 
and  compellable  to  serve  that  very  laborious  office,  might 
be  sent,  at  the  arbitrary  discretion  of  magistrates,  from 
one  end  of  their  jurisdiction  to  the  other,  and  in  the 
meantime,  the  constables'  own  vill  be  left  without  protec- 
tion ;  whereas  a  constable  is  '*  chosen  for  the  maintenance 
of  the  king's  peace  within  his  precinct."  Com.  Dig.  tit 
Leet.  (M.  6).  3dly,  The  conviction  given  in  evidence  was 
drawn  up  only  the  day  before  the  assizes.  [Hullock,  B., 
observed,  that  in  Gray  v.  Cookson  (6),  the  conviction  had 
been  prepared  subsequently  to  the  commencement  of  the 
action,  but'  that  was  considered  inmiaterial].  It  allied 
that  complaints  had  been  made  before  the  two  defendants, 
whereas  the  only  complaint  made,  in  fact,  was  before  Mr. 
Whieldon.  Independently  of  this,  it  was  clearly  bad  on 
the  face  of  it,  and  its  insufficiency  may  be  taken  advantage 
of  at  Nisi  Prius,  or  on  the  present  proceeding,  although  it 
has  not  been  quashed.  Crepps  v.  Durden{c).  It  does 
not  state  th^t  the  magistrates  were  assembled  at  special  or 
petty  sessions;  that  any  complaint  on  oath  was  made  be- 
fore them ;  or  that  there  was  any  dereliction  of  duty  by 

(fl)  2  Dow.  &  Ry.  176.     1  B  &  C.  85. 
(6)  16  East,  13.  (c)  Cowp.  640. 
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the  officer,  inasmuch  as  it  is  not  alleged  that  the  place  of        1825. 
residence  of  Bloor,  was  within  the  officer's  parish,  in  which     Q^^^r 
case  only  he  would  have  been  bound  to  obey  the  warrant,  *• 

and  it  was  expressly  proved  to  be  out  of  that  parish.     But   and  another, 
all  these  particulars  should  have  been  shewn  on  the  con- 
viction. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  as  fol- 
lows by  the 

Lord  Chief  Babon.  This  was  an  action  of 
trespass  brought  against  two  magistrates  for  a  levy  made  - 
under  their  warrant.  The  plaintiff  was  nonsuited.  He 
obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  had ;  and  it  is  of  this  rule  we 
are  now  to  dispose.  The  warrant  under  which  the  levy 
was  made,  was  founded  on  a  conviction  of  the  plaintiff, 
under  the  hands  and  'seals  of  the  two  defendants.  The 
validity  of  that  conviction  is  brought  into  question.  The 
plaintiff  was  headborough  of  the  parish  of  Cheadle,  in  the 
county  of  Stafford.  His  offence  was,  that  he  refused  to 
execute  a  certain  warrant,  addressed  to  the  constable  of 
Cheadle,  and  all  other  peace  officers  in  the  county  of 
Stafford,  for  the  apprehension  of  one  John  Bloor,  of  Meir- 
lane,  in  the  same  county.  (His  Lordship  read  the  con- 
viction). The  warrant  pursued  the  conviction ;  a  distress 
was  made  under  the  warrant,  and  a  watch  and  other  articles 
taken,  and  for  this  the  action  was  commenced.  On  the 
trial,  it  appeared  that  the  person  whom  the  plaintiff  had 
been  required  to  apprehend,  lived  out  of  his  district,  and 
this  circumstance  raised  a  question  of  some  general  im- 
portance; viz.  whether  a  constable  is  bound  to  execute  a 
warrant  out  of  his  precincts,  and  any  where  within  the  ju«- 
risdiction  of  the  magistrate,  whose  warrant  it  is.  When 
the  rule  to  set  aside  the  nonsuit  was  applied  for,  it  was 
strongly  urged  that  he  was  not.  On  shewing  cause  against 
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18115.        the  rule,  and  in  support  of  the  nonsuity  three  {X>int8  were 
^^"^^     made.     Ist,  That  due  notice  of  the  cause  of  action  had 
*•  not  been  given,  pursuant  to  the  statute  24  Geo.  II.»  c.  44  ; 

and  another.  2dly,  That  the  constable  was  bound  to  ga  out  of  his 
district,  and  execute  the  warrant,  although  it  was  not  ad- 
dressed to  him  by  ^ame,  but  only  to  the  constable  of 
V  Cheadle,  which  he  was ;  3dly,  Objections  having  been  taken 
to  the  validity  of  the  conviction^  it  was  contended  that  its 
validity  could  not  be  tried  in  that  collateral  way;  but  that 
it  was  conclusive,  not  having  been  quashed.  On  the  first 
of  these  objections,  the  Court  are  of  opinion,  thai  doe  no- 
tice was  given  pursuant  to  the  act  of  the  24th  Qeo.  U., 
that  act  requires,  that ''  in  the  notice  shall  be  clearly  and 
explicitly  contained,  the  cause  of  action  which  the  party 
hath,  or  claimeth  to  have."  It  was  objected,  that  it  did 
not  contain  the  cause  of  action  clearly  and  explicitly, 
because,  in  fact,  it  v^as  in  the  form  of  a  declaration,  and 
comprised,  not  only  the  specific  complaint,  but  all  that 
redundancy,  and  those  general  averments  which  the  expe- 
rience of  pleaders  has  led  them  to  introduce  into  that  de- 
scription of  pleadings.  But  notwithstanding  the  notice 
includes  more  than  was  necessary,  it  expresses,  clearly 
and  explicitly  enough,  the  real  cause  of  action.  It  is 
within  the  statute,  and  could  not  have  misled,  nor  im- 
posed any  difficulty  on  the  defendants,  as  to  the  tender  of 
amends  they  might  have  thought  fit  to  make,  and  is  therefore 
sufficient.  ^  On  the  second  point,  that  the  constaUe  was 
obliged  to  go  out  of  his  district, — we  think,  upon  the  au- 
thority of  the  case  of  the  village  of  Chorley,  I  Salk.  176, 
and  the  other  cases  which  were  cited  for  that  purpose,  and 
the  dicta  of  very  eminent  lawyers,  that  previously  to  the 
recent  statute,  a  constable,  though  named  in  the  warrant, 
was  not  bound  to  execute  it  out  of  his  precincts.  We 
concur  the  more  readily  in  this  opinion,  that  the  other  rule 
would  impose  an  intolerable  burden  upon  those  officers. 
We  arc  further  of  opinicm,  that  the  act  6  Geo.  IV.,  c.  18, 
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s.  6,  imposes  no  such  obligation.  It  meant  no  more  than  ^o^^* 
to  authorize  those  officers  to  execute  warrants  out  of  their  Qimbert 
precincts,  and  to  put  ivarrants  addressed  to  them  only  by  ^• 
the  description  of  their  official  character,  on  the  same  footing  aod  anotber. 
as  warrants  addressed  to  them  by  name.  The  mischief  re- 
cited in  the  preamble  of  the  clause,  and  the  operative 
words  of  the  enactment,  both  clearly  indicate  that  in- 
tention, and  that  only.  On  the  third  point,  the  validity 
of  the  conviction,  we  are  of  opinion,  that  the  conviction 
is  bad  on  the  face  of  it ;  and  therefore,  that  the  plaintiff 
was  entitled  to  take  advantage  of  its  invalidity  on  the 
trial.  There  are  many  cases  which  go  to  that.  I  shall 
mention  only  Crepps  v.  Durden,  Cowp.  640.  The  convic- 
tion was  made  under  the  33  Geo.  III.,  c.  65,  s.  1.  It 
requires  the  information  to  be  laid  at  a  special  or  petty 
sessions,  which  the  present  information  does  not  appear  on 
the  conviction  to  have  been.  Another  defect  in  the  con- 
viction is,  that  it  does  not  appear  on  the  face  of  it  that 
the  plaintiff  has  been  guilty  of  any  offence,  because  it  is 
not  stated  on  it,  that  the  person  whom  he  was  required  to 
apprehend  was  resident  within  his  district.  Therefore,  we 
think,  that  the  nonsuit  ought  to  be  set  aside,  and  a  new 
trial  had. 

Rule  absolute. 

(a)  On  the  principal  point,  see  Blatcher  v.  Kemp,  1  H.  Bl.  15, 
note,  and  the  authorities  cited  in  the  text,  14,  15.  Hale*s  P.  Cr.  c.  13, 
s.  30.  Hawkins*  P.  Cr.  2135.  As  to  the  conyictioD,  see  ex-parte  Haw^ 
kins,  3  D.  &  R.  209.    2  B.  &  C.  31. 
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1825. 


Smith  and  others  v.  Parker  and  another,  bail  of       «   l  '       ^ 

_,  Exchequer  of 

Craig.  puas. 


C' HILTON  obtained  a  rule  tdsi  in  Easter  term  for  setting      Where  a 

°   wnt  of  ca.  M. 

aside  the  writs  of  scire  facias  issued  against  the  defendants,  was  properly 

as  bail,  and  all  subsequent  proceedings  thereon  for  irre-  jodg^a^ 

gularity,   with  costs,  and  entering  an  exoneretur  on  the  had  remained 

bail-piece.  In  April,  1824,  Craig  was  arrested  for  100/.  on  qj^^^  ^iq  ^f 

a  writ  of  quo  minus,  at  the  suit  of  the  plaintiffs,  who  in  JL^  ®^®"^,®^ 

Easter  term  declaied  in  the  action,  laying  the  venue  in  Mid-  office,  but 

dlesex,  and  in  the  same  term  defendants  justified  as  bail.    In  ^^J^  was  no 

,     .  .  entry  in  the 

Michaelmas   term   last,  plaintiffs  signed   final  judgment  pubUcbooh 
against  Craig  for  121/.  3*.  6d.,  damages  and  costs,  and  af-  ^!^f  j^  ^ 

terwards  proceeded  to  judgment  against  defendants  in  this  turn,  the 

,  '.       n      '       r    *  J      »•  •       /•     •  Court  refused 

action,  by  writs  oi  scire  jacias,  and  alias  scire  facias  re-  ^  g^t  ^^^^ 

turned  nihil,  and  issued  an  execution  ao^inst  them  for  the  ^^  proceed- 

mgs  against 
amount  of  the  said  judgment.     On  the  1st  of  November  the  bail,  no 

last,  a  commission  of  bankrupt  issued  against  Craig,  under  |°^]!^    T^ 
which  he  was  duly  declared  a  bankrupt.     On  the  4th  of  at  the  office 
February,  the  certificate  of  his  conforming  was  signed  by  during't^ 
the  major  part  of  the  commissioners,  and  on  the  1st  of  four  days  pre- 
March  last  allowed  by  the  Lord  Chancellor.  retun^  and  it 

The  application  was  rested  on  three  grounds;  1st,  that  J^*^^*^^™* 
the  writ  of  ca.  sa.  issued  against  Craig  on  the  judgment,  by  any  person 
had  not  been  left  at  the  sheriff's  oflSce  four  clear  days  be-  {hatif  iMuirv 
fore  the  return,  which  fact  was   inferred  from  a  state-  had  been 
ment  in  the  affidavits,  that  by  the  public  book  kept  at  information 

the  office  of  the  sheriffs  of  Middlesex,   wherein  writs  of  "^^nld  have 

been  given 
ca.  sa.  are  entered,   called   "  return  of  writs'   book,"  it  that  the  writ 

appeared  that  the  ca.  sa.  was  returnable  on  the  26th  of  ^^ff^'-t 

November,  but  it  did  not  appear  on  what  day  it  had  been  left  a  writ  maybe 

made  return- 
able on  a  general  return  by  the  day  of  the  month. 
Where  a  rule  to  plead  to  an  alias  set.  fa.  was  given  for  the  3d  instead  of  the  8th 
of  Feb.,  but  judgment  against  the  bail  was  not  signed  till  the  9th,  the  Court,  co   nsidering 
this  a  clerical  error,  sustained  the  proceedings — (IIullock,  B.,  dissenting). 

2  K 


484  CASES  IN  THE  EXCHEQUER, 

1825.        at  the  office ;  nevertheless,  by  an  entry  immediately  before 

Smith        ^^^  ^^  ^^  ^^'  *^*  ^^  "^^^  preceding  writ  was  stated  to 
and  others     have  been  left  at  the  office  on  the  22d  of  November.     It 
Parker       ^^  sworn  that  the  first  intimation  which  the  bail  had  had 
and  another,    ^f  ^g   proceedings  against   them^  was  on   the  18th  of 
February.     In  support  of  the  objection,  Hutton  v.  Reuben, 
(a),  Howardy.  Smith(b),  and  Tid^s  Practice  (c),  were  relied 
on.     In  the  first  of  these  cases  it  had  been  decided,  that  in 
order  to  found  proceedings  against  the  bail  in  the  action, 
the  ca.  5a.  must  be  entered  in  the  public  book  at  the  seconda- 
ries' office,  kept  there  for  that  purpose.    The  writ  had  been 
entered  in  the  private  book,  but  Lord  Eltenbarough  *  said 
that  that  book  '^  was  intended  for  information  for  another 
purpose."  That  **  the  rule(d)  requiring  that  the  writ  should 
lie  in  the  sheriff's  office  four  days  before  the  return,  must 
mean  that  it  should  besolodged,  as  that  notice  thereof  should 
be  accessible  to  the  bail."     In  the  second  case  it  was  deta^ 
mined  that  an  intervening  Sunday  is  not  to  be  reckoned  as 
one  of  the  four  days ;  on  that  occasion.  Lord  Ellenborougk 
said,  '^  the  objectof  the  rule  is,  that  the  bail  should  have  four 
days  allowed  them  to  search  the  office,  that  they  may  know 
whether  it  be  necessary  to  render  their  principal  or  not 
And  Bayley,  J.,  said,  **  the  four  days  are  allowed  to  the 
bail  that  they  may  search  the  book,  to  which  they  always 
have  free  access."    The  second  objection  was,  that  the 
alias  sci.  fa.  had  been  made  returnable  on  the  3d  of  Fe- 
bruary, treating  that  as  a  day  certain,  whereas  it  was  a 
general  return,  and  ought  to  have  been  described  as  *'  the 
morrow  of  the  Purification."    The  third  alleged  irregularity 
was,  that  the  rule  given  to  appear  and  plead  to  the  alias 
sd.  fa.  was  to  appear  and  plead  by  the  3d  of  February, 
the  return  day,  whereas  it  ought  to  have  been  given  on 

(a)  5  M.  &  S.  323.  2  Chit.  102.  S.  C.  nom.  Hutton  v.  Reuben.  It 
would  seem  from  the  statement  in  p.  488,  post,  that  the  latter  is  the 
correct  name  of  the  case. 

{b)  1  B.  &  A.  528.    (c)  2, 1 148.— 8th  edit,    {d)  Reg.  £.  5.  G.  2. 
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that  day  to  expire  in  four  days  exclusive.  On  the  second 
point,  Reubel  v.  Preston  (a).  Marsh  v.  Blachford(Jb\  and 
Burton' sVtzct,  Exch.  (c);  and  on  the  third,  Tidd^s  Pract. 
{d)  were  cited.  An  affidavit  in  answer,  was  made,  stating 
that  the  ca.  sa.  had  been  issued  and  lodged  at  the  sheriff's 
office  for  a  return  of  non  est  inventus,  on  the  19th  of  No- 
vember, and  that  that  was  shewn  by  an  entry  in  a  private 
book  kept  there;  that  information  had  been  given  at 
the  office,  that  the  entries  in  the  book  referred  to  by 
the  first  affidavit,  were  not  regularly  made  in  order  of  date, 
but  merely  for  the  purpose  of  obtaining  receipts  for  writs 
taken  away ;  that  a  rule  to  appear  and  plead  was  entered 
on  the  3rd,  but  that  final  judgment  was  not  signed  till  the 
9th  of  February.  Campbell  was  to  shew  cause  on  this 
affidavit,  but  was  stopped  by  the  Court,  who  said  that  it 
did  not  go  far  enough,  because  it  oujght  to  shew  that  the 
writ  had  been  lodged  at  the  sheriff's  office  in  such  a  man- 
ner as  to  give  the  b^l  means  of  notice  of  the  proceedings 
against  them;  and  the  case  stood  over,  in  order  that 
fnrther  information  might  be  furnished  by  affidavit  as  to 
the  facts,  and  the  practice  in  the  sheriff's  office.  Accord- 
ingly, further  affidavits  were  made  by  the  plaintiff^'s  agent 
and  his  clerk  in  court.  The  former  deposed,  that  when  he 
lodged  the  ca.  sa.  on  the  19th  of  November,  which  he  did 
in  the  ordinary  manner,  it  was  indorsed  '*  to  be  returned 
non  est  inventus ;-' — that  he  then  informed  a  clerk  to  whom 
he  delivered  the  writ,  that  it  was  left  for  the  purpose  of 
being  so  returned,  and  that  he  did  not  then  or  at  any  other 
time  ask  or  obtain  a  warranfon  the  same ; — that,  according 
to  his  belief,  the  writ  had  been  duly  **  filed  on  the  files"  of 
the  sheriff's  office,  having  been  taken  off  the  file,  when 
applied  for  after  the  return,  and  found  by  reference  to  a 
particular  number  marked  on  it ; — and  that  there  is  no  book 

(a)  5  East,  291.    (6)  1  Chit.  323.    (c)  1,  90  &  seq.    (d)  %  1179. 

2k2 
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Smith 
and  others 

V. 

Parkeb 
and -another. 


486 


CASES  IN  THE  EXCHEQUER, 


1825. 

Smith 
and  others 

V. 

Parker 
and  another. 


there  in  which  any  entry  is,  or  is  intended  to  be,  made  by 
any.  person  lodging,  a  writ  for  any  purpose  whatever,  ex- 
cept for  the  purpose  of  giving  a  receipt  for  such  writ.  The 
clerk  in  court,  by  his  affidavit,  corroborated  these  state- 
ments, and  averred,  that  on  inquiry  from  Mr.  Burchellsnd 
Mr.  Henchman  (who  transact  the  business  of  the  sheriff's 
office)  he  had  learned  that  an  entry  is  made  of  ali  writs 
left  there  in  a  private  boot:  for.  the  information  of  the 
office,  and  that  another  entry  of  all  writs  left  to  be  re- 
turned 7ion  est  inventus,  is  usually  made  in  the  '^  return 
of  writs'  book,"  which  is  open  to  the  inspection  of  the  pub- 
lic, on  the  same  day  they  are  left,  and  such  writs  are  then 
filed  '*on  proper  files"  in  the  order  in  which  they  ar«  left; 
that  the  entries  in  the  last-mentioned  book  are  ooly  made 
for  the  purpose  before  stated,  the  officers  not  holding  them* 
selves  responsible  for  their  accuracy;  but  that  accurate 
information  is  afforded  to  any  person  who  inquires  whether 
a  writ  has  been  left  to  be  returned  non  est  inventus,  from 
the  private  book,  or  by  reference  to  the  file,  if  necessary ; 
that  he  was  told  at  the  office,  that  the  writ  appeared 
by  an  entry  in  the  private  book  to  have  been  regularly 
lodged  and  filed  on  the  19th  of  November,  and  that  if  any 
inquiry  had  been  made  between  that  day  and  the  27th  of 
November,  it  would  have  been  found  that  such  a  writ  was 
then  lying  there ;  but  that  by  some  accident  no  entry  was 
made  of  it  on  the  day  it  had  been  left : — that  Mr.  Burchell 
had  declined  to  make,  or  permit  one  of  his  clerks. to  make 
a  voluntary  affidavit,  as  being  contrary  to  the  usual  course 
of  the  office,  but  that  he  had  perused,  and  approved  of  the 
present  affidavit. 

The  case  came  on  again  in  the  course  of  the  term,  and  was 
spoken  to.  But  the  Court  said  that  the  affidavits  still  left 
it  doubtful  whether  there  was  or  was  not  a  separate  file  for 
writs  of  cfl.  sa.  to  be  returned  non  est  inventus^  which  the 
bail  might  have  searched,  and  intimated  that  an  explana- 
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tory  affidavit  ought  to  be  made  by  some  person  in  the  ^825. 
sherifF's  office^  inasmuch  as  the  statements  of  the  affidavits  Smith 
with  respect  to  the  practice  there,"  were  upon  hearsay.  ^^  others 

V. 

Parker 

Campbell  pressed  the  Court  to  direct  such  an  affidavit   *^  another, 
to  be  made.     The  Court  doubted,  but  eventually  declined 
calling,  in  express  terms,  on  Jthe  officers  for  that  purpose  ; 
and  a  question  having  b(een  made  respecting  the  practice 
in  the  secondaries'  office  in  London,  they  enlarged  the  rule 
till  this  term,  with  liberty  to  file  additional  affidavits. 
Agreeably  to  this  permission,  new  affidavits  were  filed  on 
each  side.    That  on  the  part  of  the  defendants  stated,  that 
the  defendants'  attorney  (by  whom  it  was  sworn)  had  been 
informed  at  the  sheriff's  office,  that  all  writs  of  ca.  sa.  in- 
dorsed to  be  returned  non  est  inventus,  and  all  other  writs 
against  the  body  of  defendants  left  to  be  so  returned  ought 
to  be  entered  in  the  public  book  by  some  clerk  in  the  office  on 
the  day  when  left,  which  day  should  also  appear  by  the  entry: 
that  only  one  file  for  writs  of  execution  against  the  body  of 
defendants  is  kept  at  the  office,  and  that  the  public  are  not 
permitted  to  inspect  it.     That  another  book  is  kept  at  the 
office  for  entering  all  writs  of  sci.  fa.  to  which*  the  public 
have  free  access,  and  such  writs  being  afterwards  filed  by 
themselves,  the  public  are  also  allowed  to  inspect  the  file 
thereof.     That  the  deponent  had  been  informed  by  a  clerk 
at  the  office,  and  believed,  that  no  entry  had  been  made  in 
the  public  book,  of  the  ca,  sa.  against  Craig,  until  the  day 
it  was  taken  away,  viz.  the  18th  of  February.   The  affidavit 
then  described  the  practice  in  the  secondaries'  office,  Lon- 
don, with  respect  to  the  entry  of  writs  in  the  public  and  the 
private  book  respectively,  as  nearly, — and  that  with  respect 
to  the  book  for  entering  writs  of  set.  fa.  and   the  filing 
thereof,  as  entirely  similar  to  the  practice  in  the  office  of 
the  sheriff  of  Middlesex ;  but  stated  that  in  the  seconda- 
ries' office,  writs  of  ca.  sa.  left  to   be  returned  non  est 
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1825.       inveriiuSf  are  filed  by  thefn$elves,  and  any  particular  writ 
Smith      ^^wed  to  be  inspected  by  any  person,  after  searching  the 
and  others    public  book. 

Parker  ^^  ^^^  affidavits  filed  on  the  part  of  the  plaintifis 
and  another,  gtated,  that  on  inspection  of  the  affidavits  used  on  the 
motion  to  set  aside  proceedings  against  defendant's  bail  on 
sci.fa.,  in  the  cause  of  "  Hutton  v.  Reuben,**  it  appeared 
that  the  ca.  sa.  against  the  principal  had  been  lodged  with 
the  secondaries  of  the  city  of  London,  without  any  indorse- 
ment  to  be  returned  non  est  inventus ;  and  that  while  that 
writ  was  lying  in  the  office^  search  was  made  in  it  far  the 
same  on  behalf  of  the  bail,  but  that  no  entry  of  the  writ  could 
be  found  in  the  book  kept  for  the  entries  of  ¥mts  to  be  re- 
turned non  est  inventus.  That  information  had  been  received 
at  the  sheriff's  office  for  the  counties  of  Essex^  Sussex, 
and  Kent,  that  no  book  is  kept  there  for  the  entry  of  writs 
left  to  be  returned  non  est  inventus ;  that  the  files  of  that 
office  are  not  permitted  to  be  inspected  by  any  person,  ex- 
cept where  information  is  applied  for  on  behalf  of  his 
majesty;  and  that  no  information  whatever  is  furnished 
to  any  person  as  to  the  return  of  writs  lodged  at  it  for  re- 
turns of  non  est  inventus.  No  affidavit  was  made  in  the 
sheriff's  office  (a),  and  the  case  stood  finally  for  argument 
on  the  other  affidavits.  The  first  point  was  argued  and 
decided  in  the  first  instance. 

Campbell  for  the  plaintiffs.  The  ca.  sa,  was  lodged  in 
the  sheriff's  office  on  the  19th  of  November,  and  not  taken 
away  till  afler  the  return,  which  was  the  26th,  therefore  it 
lay  in  the  office  the  six  clear  days  next  before  the  return. 
The  writ  was  not  entered  in  the  public  book  on  the  day  it 
was  left;  but  supposing  that  that  ought  to  have  been 
done,  it  was  a  duty  incumbent  on  the  sheriff's  officers, 

(a)  The  Court  animadverted  with  severity  on  this  disregard  to  their 
declared  withes. 
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and  not  on  the  plaintiffs.    The  plaintLSs,  therefore,  hay-       1825. 
ing  done  every  thing  in  their  power  to  comply  with  the      Smith 
rules  and  practice  of  the  Court,  ought  not  to  lose  the   and  others 
benefit  of  the  bail  for  the  default  of  the  sheriff,  against     Parkbe 
whom  they  have  no  remedy,  particularly  as  the  bail  have  awltnother. 
sustained  no  injury  by  that  default ;  because,  since  they 
have  not  made  any  allegation  of  that  kind,  it  must  be 
taken  that  they  made  no  selkrch  for  the  writ,  either  during 
the  four  days  previous  to  its  return,  or  pending  the  rule  to 
appear  and  plead  to  the  alias  scire  facias.    But  there  is  no 
rule  of  Court,  or  act  of  parliament,  that  the  sheriff  of  Mid- 
dlesex should  keep  a  book.    If  there  were  really  such  a 
rule,  as  that  the  ca.  sa.  should  be  entered  in  a  book  open 
to  public  inspection,  it  would  apply  to  the  sheriffs  of  all 
counties,  for  no  distinction  in  that  respect  is  to  be  found 
in  the  cases  between  the  sheriffs  of  London  and  Middlesex 
and  other  sheriffs.     But  it  stands  upon  the  affidavits,  that 
in  Essex,  Sussex,  and  Kent,  no  book  is  kept  for  the  entry  of 
writs  left  to  be  returned  non  est  inventus^  and  that  inquiries 
respecting  such  writs  are  not  answered;  and  that,  in  my  be- 
lief, is  the  practice  in  all  the  counties  of  England  except 
London  and  Middlesex.  The  bail  have  no  right  to  complain, 
inasmuch  as  they  did  not  search.     It  is  sworn,  that  if  any 
inquiry  had  been  made  at  the  office  between  the  19th  and 
27th  of  November,  it  would  have  been  found  that  the 
writ  was  lying  there.    (Hullock,  B.,  that  affidavit  is 
only  upon  hearsay).     No  mention  is  made  of  the  entry  of 
the  ca.  sa.f  in  order  to  charge  the  bail,  in  any  book  of 
practice  prior  to  the  last  edition  of  Tidd's.   All  they  say  is, 
that  the  writ  must  lie  the  last  four  days  exclusive  before 
the  return  in  the  sheriff's  office  (a).     It  is  true,  that 
Hutton    V.    Reuben   is    quoted   in    the   last   edition    of 
Tidd's  Practice  as  an  authority  for  the  use  of  the  book, 
but  no  other  case.     The  first  case  upon  the  subject  is 

(a)  2  Tidd,  1 129,  7th  edit,  accord. 
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1825.  in  Salkeld(a),  and  there  the  rule  is  laid  down  as  jost 
Smith  Stated.  In  Hvnt  v.  Coxe  (b),  it  is  said,  that  the  Court 
and  others  considered  the  ca.  sa.  against  the  principal  as  little  more 
Paeker  than  matter  of  form ;  and  chiefly  intended  to  intimate  to 
and  another.  ^^  |jj^j|^  Jq  ^h^t  species  of  execution  the  plaintiff  deter- 
mined to  proceed :  and  as  the  leaving  it  in  the  sheriff's 
office  was  a  notice  to  the  bail,  that  the  plaintiff  would 
proceed  against  the  person  of  the  defendant,  U  was  in- 
cumbent upon  the  bail  to  search  *  whether  any  ca,  sa»  was 
left  in  the  office,*  In  Forty  v.  Hermer  (c)  the  rule  with 
regard  to  an  alias  scire  facias^  is  stated  to  be  that  it  shall 
remain  in  the  sheriffs'  office  the  last  four  days  before  the 
return.  Proceedings  against  bail  were  set  aside^  in  Cock 
y.  Brockhurst  (d),  because  the  ca,  sa,  had  not  lain  in  the 
office  the  last  four  days  before  the  return.  But  neither  in 
that,  nor  any  of  the  former  cases,  is  any  allusion  made  to 
a  book,  so  that  it  cannot  be  of  very  great  antiquity. 
Heyward  v.  Rennard  (e),  is  very  much  in  point.  In  that 
case  the  second  scire  facias  had  lain  the  proper  time  in  the 
sheriff's  office,  but  was  not  entered  in  the  scire  facias  book, 
but  notwithstanding,  it  was  held  sufficient  to  warrant  the 
proceedings  against  the  bail :  and  the  Court  said,  that  **  if 
the  party  be  regular  in  what  is  required  to  be  done  by  him 
in  bringing  in  the  writ  to  the  office,  and  letting  it  lie  there 
the  proper  time,  no  omission  of  the  sheriff  in  making  an 
entry  of  it  in  his  own  book  can  make  the  party  irre- 
gular.*' Sampson  v.  M'Guire,  (f)  on  which  Heyward  v. 
Rennard  was  founded,  is  nearly  to  the  same  effect.  Hut- 
ton  V.  Reuben  seems  to  have  been  decided  somewhat 
hastily,  and  not  to  be  entitled  to  very  great  respect,  but 
that  case  is  materially  distinguished  from  the  present  by 
two  circumstances.  The  ca.  sa.  was  not  indorsed  to  be 
returned  non  est  inventus:  and  search  was  made  in  the 
office  on  behalf  of  the  bail  during  the  time  the  ca.  sa.  lay 

(a)  Anonymous,  599.       (6)  3  Bur.  1360.      (c)  4  T.  R.  583. 
(rf)  13  East,  588.      (c)  3  East,  570.       (f)  3  East,  571,  note. 
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there :  so  that  they  were  misled  and  deceived.     Howard        1825. 
V.  Smith  was  cited  on  obtaining  the  rule  for  the  opinion       Smith' 
expressed  by  Bayley,  J.     However,  it  was  but  an  obiter     and  others 
dictum.     Undoubtedly  the  bail  ought  to  be  allowed  to      Pabker 
make  a  search,  and  if  these  bail  had  searched,  they  might  ^^  another, 
have  sued  the  sheriff  for  not  giving  them  an  opportunity 
of  rendering  the  principal.     In  the  dictum  in  question  it 
must  be  admitted,  that  the  learned  judge  does  allude  to  a 
public  book,  but  he  does  not  go  the  length  of  saying 
that  it  is  the  only  medium  of  acquiring  the  information 
which  it  is  meant  to  convey.   The  keeping  a  book  depends 
on  a  rule  of  practice  merely.     And  it  appears  that  if  it  had 
been  sought,  the  requisite  information  would  have  been 
obtained  at  the  office  by  parol. 

Chilton  for  the  bail.  The  ca.  sa.  is  left  in  the  office  for 
the  purpose  of  giving  notice  to  the  bail  of  the  proceedings 
intended  against  them,  and  no  practice  in  the  sheriff's 
office  can  overturn  the  practice  as  established  by  the 
courts.  The  case  of  Hunt  v.  Core,  seems  to  have  been 
cited  for  the  proposition  that  it  is  incumbent  on  the  bail  to 
search  whether  any  ca.  sa.  has  been  left  in  the  office. 
That  is  admitted ;  but  the  sort  of  search  held  out  by  the 
Court  of  K.  B.  to  be  necessary,  is  a  search  in  a  public  book. 
Forty  V.  Hermer,  does  not  apply.  The  ndes  were  dis- 
charged in  Heyward  v.  Rennard,  and  Sampson  v.  M'Guire, 
expressly  on  the  ground  that  the  scire  facias  book  was  a 
private  one.  But  that  on  which  Hutton  v.  Reuben  pro- 
ceeded, was  directly  the  reverse,  viz.  that  there  is  a  public 
book  for  the  purpose  of  notice  and  information  to  the  bail 
of  the  lodging  writs  of  ca.  sa.  against  the  principal,  and 
that  is  the  doctrine  of  Lord  Ellenborough.  It  is  said,  in- 
deed, that  in  that  case,  the  writ  was  not  indorsed  to  be 
returned  non  est  inventus,  and  that  search  was  made  at  the 
office  in  behalf  of  the  bail.  But  it  is  not  clear  that  in  this 
case  the  writ  was  so  indorsed ;  and  the  other  allegation  is 
most  vague,  being  merely,  that  search  was  made  ''while 
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1825.        the  writ  lay  in  the  office/'  without  specifying  any  time  with 
Smith       reference  to  its  return,  or  that  of  the  writs  of  sdre  /ados. 
and  others     Xhe  present  question  is  upon  the  practice  in  the  county  of 
Pakxeb      Middlesex,  and  what  is  done  in  other  counties  is  immaterial, 
aod  another,   •fjjg  lodging  the  writ  in  the  office  is  utteriy  nugatory,  unless 
the  bail  have  the  means  of  knowing  that  it  is  there.      In 
Middlesex,  the  public  book  is  the  regular  channel  of  infor- 
mation afforded  to  the  public,  and  that  having  failed  on 
this  occasion,  through  whosesoever  negligence  or  omission, 
the  bail  ought  not  to  be  charged. 

Campbell  said  there  certainly  was  an  indorsement  of  non 
est  inventus  on  the  writ. 

Graham,  B.  (a).*  I  cannot  but  think  that  the  writ  was 
properly  indorsed,  to  be  returned  non  est  inventus.  That  fact 
is  positively  sworn  on  the  part  of  the  plaintiff,  and  not  de- 
nied by  the  defendant,  or  his  advisers,  who  must  have  seen 
the  writ.  And  it  seems  to  me,  that  everything  else  has  been 
done  which  the  duty  of  the  defendant  could  ordinarily  re- 
quire. Before  the  plaintiff  can  proceed  against  the  bail,  he 
must  take  out  a  writ  of  ca.  sa.  against  the  principal,  which 
must  he  in  the  sheriff  s  office  the  four  clear  days  preceding 
the  return,  before  the  bail  can  be  fixed.  Undoubtedly,  the 
object  of  that  rule  is,  that  the  bail  may  have  notice  that 
the  writ  has  been  sued  out,  to  give  them  the  advan- 
tage of  surrendering  their  principal,  should  they  be  so 
advised.  And  in  order  to  attain  that  object,  it  is  the 
duty  of  this,  and  the  other  Courts,  to  see  that  all  writs  of 
ca.  sa.  indorsed  to  be  returned  non  est  inventus,  be  r^u- 
larly  and  exactly  entered  in  the  public  book,  to  which  so 
frequent  allusion  has  been  made.  Some  confusion  has 
existed  in  this  case,  in  consequence  of  the  manner  in 
which  business  is  conducted  in  the  sheriff's  office,  but 
there  is  no  doubt  that  the  usual  entry,  on  leaving  the  writ, 
was  omitted.     However,  if  the  bail,  or  those  who  act  for 

(a)  The  C.  Baron  was  engaged  in  Equity. 
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them,  had   made  inquiry  within  the  regular  time,  and        ^025. 

any  information  had  been  wilfully  withheld,  and  in  ig-       Smith 

norance  that  the  writ  was  in  the  office,  they  had  suffered     ^^  othen 

the  four  days  to  elapse  without  surrendering  the  prin-      Pabkeb 

cipal,  that  would  be  a  very  fair  reason  for  an  appli-   wwianotl\^r. 

cation  to  the  Court  to  set  aside  the  proceedings.     But 

they  did  not  do  so;  and  the  consequence  is,  that  they 

are  chargeable  with  laches.    They  should  have  searched 

sooner,  and   then,   if  they  had  come  here  armed  with 

the  information,  that  this  writ  had  not  been  entered  in 

the  public  book,  or  in  a  condition  to  state  that  their 

verbal  inquiries  had  not  been  satisfied,  I   should   have 

thought  that  they  were  entitled  to  relief.     But  as  it  is,  I 

must  take  it,  that  the  ca.  $a.  was  fairly  lodged  in  the  office, 

so  far  as  was  competent  to  the  plaintiffs,  that  it  remained 

there  the  requisite  time,  and  that  no  search  was  made 

during  that  time.    Therefore,  as  regards  this  objection,  I 

think  that  the  rule  ought  to  be  discharged. 

'  Garrow,  Br  In  concurring  in  the  opinion  that  this 
rule  should  be  discharged,  I  consider  that  I  am  not  trench- 
ing in  the  least  on  decided  cases.  I  should  not  have 
thought  it  a  sufficient  reason  for  sustaining  the  proceed- 
ings, that  the  bail  had  not  searched  for  the  ca.  $a.,  if  the 
plaintiffs  had  not  done  their  duty.  But  the  foundation 
for  a  iiile  of  this  nature,  must  be  laid  in  the  plaintiff's  ir- 
regularity. The  cases  say,  that  the  writ  must  remain  in 
the  office  four  days  of  business  exclusive,  in  order  that  in- 
formation of  its  being  sued  out,  may  be  accessible  to  the 
bail  during  the  whole  of  that  period.  It  was  the  duty  of 
the  bail  to  watch  the  proceedings.  If  they  had  done  so, 
they  would  have  known  that  there  was  a  judgment  ob- 
tained against  their  principal,  and  that  in  a  few  days,  un- 
less the  debt  and  costs  were  paid,  or  the  defendant  deli- 
vered into  custody,  the  plaintiffs  would  be  entitled  to  pro- 
ceed against  themselves.     But  if  the  plaintiffs  take  that 
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1825. 

Smith 
and  others 

V. 

Parker 
and  another. 


course,  they  are  bound  to  lodge  the  ca.  sa,j  and  let 
it  remain  the  four  days  in  the  office,  where  information 
of  the  proceeding  ought  to  be  attainable  upon  inquiry. 
In  this  case  it  was  accessible,  if  it  had  been  sought  after. 
True  it  is,  that  if  those  who  had  charge  of  the  interests  of 
bail,  had  looked  into  the  public  book  in  the  first  instance, 
they  would  not  have  foiind  by  it;  that  the  writ  had  been 
lodged.  But  they  would  probably  have  been  prompted  to 
further  inquiry,  and  in  the  result  would  have  ascertained 
it  from  the  under-sheriff;  or  if  not,  I  should  not  be  averse 
to  a  discussion  at  a  future  day,  whether  an  action  would 
not  lie  against  the  sheriff  for  the  refusal  of  the  information 
by  his  officers.  The  public  book  probably  owed  its  origin 
to  a  desire  of  saving  time,  and  preventing  the  interruption 
of  the  business  of  the  office,  by  enabling  all  inquirers  to 
make  a  search  for  themselves.  It  seems  to  me,  that  the 
plaintiff's  attorney  did  all  that  he  was  called  upon  to  do ; 
and  that,  to  make  this  rule  absolute  would  be  to  deprive 
the  plaintiff  of  the  fair  fruits  of  his  judgment,  without 
giving  him  any  compensation. 


HuLLOCK,  B.  My  mind  has  very  much  fluctuated ;  but 
I  am  disposed  to  concur  in  the  opinion  just  stated.  The 
only  object  of  the  rule,  requiring  that  the  writ  should  be 
lodged  in  the  office  for  four  clear  days  of  business,  is,  that, 
in  the  interval,  the  bail  may  have  an  opportunity  of  ascer- 
taining the  species  of  execution  elected  by  the  plaintiff. 
It  would  be  a  mere  mockery  of  the  rule,  if  the  writ  might 
be  locked  up  in  a  drawer  of  a  desk,  or  put  into  the  pocket 
of  any  individual  in  the  office  during  that  time.  The  writ 
should  be  lodged  in  such  a  way,  that,  if  application  be 
made,  '*  notice  thereof/'  in  the  language  of  Lord  Ellenbo- 
rough,  *'  should  be  accessible  to  the  bail,"  either  by  inspec- 
tion of  a  book,  or  something  else,  or  asking  a  question.  If 
any  of  these  media  of  information  be  afforded,  all  that  the 
rule  intends  is  attained.    I  apprehend  that  a  book  is  not  the 


TRINITY  TERM,  6  GEO.  IV. 


495 


only  mode  of  conveying  the  notice,  for  it  appears  that  a  pub- 
lic book  is  kept  in  Middlesex  and  London  only,  and  not  in  the 
other  counties.  Any  adequate  means  of  apprizing  the  bail 
Mrhich  the  sheriff  may  think  proper  to  adopt,  constitute  in 
law  sufficient  notice.  The  only  difficulty  I  feel  in  coming  to  a 
conclusion  is,  that  the  affidavit  with  respect  to  the  practice  of 
the  office  is  upon  hearsay.  However,  it  is  not  contradicted. 
I  should  unquestionably  be  much  better  satisfied,  if  any 
person  in  the  office  had  declared  by  affidavit,  that  if  the 
information  respecting  the  writ  had  been  asked,  it  would 
have  been  readily  given.  But  even  in  the  absence  of  that,  how 
does  the  case  actually  stand  ?  It  is  stated,  that  the  writ 
lay  more  than  four  days  in  the  office, — that  no  application 
was  made  during  that  time, — and  that  if  application  had 
been  made,  satisfactory  information  could  have  been  ob- 
tained. Therefore,  when  in  addition  to  this,  the  writ  was, 
beyond  question,  properly  indorsed,  I  am  of  opinion  that, 
so  far  as  it  rests  on  this  objection,  the  rule  should  be  dis- 
charged. 


1825. 

Smith 
and  others 

V. 

Parker 
and  another. 


Campbell,  in  reference  to  the  second  objection,  contended 
that  in  this  Court,  although  not  in  the  B.  R.  or  B.  C,  a  writ 
^  might  be  made  returnable  by  the  day  of  the  month  on  any  day 
except  a  dies  non  juridicus,  and  relied  on  Burton's  Exch. 
Pract.,  as  an  authority,  where  it  was  stated,  1, 91,  that  the 
return  of  a  writ  might  be  on  '*  any  day  but  Sunday,  and  such 
days  as  are  called  dies  nonjuridici.  For  instance,  on  the 
6th  day  of  November  next  coming.  On  the  28th  day  of 
November  instant."  With  respect  to  the  third  objection, 
he  admitted  that  the  entry  of  the  rule  to  plead  was  irregu- 
lar, and  that  it  should  have  been  given,  not  for  the  3d,  but 
the  8th  February.  But  the  irregularity  was  not  one  of  the 
plaintiffs',  but  of  the  Master's  clerk,  who  had  entered  the 
rule  (*).     However,  in  all  probability,  it  was  but  a  mere 

(*)  Rules  to  plead  to  the  action  are  entered  by  the  clerk  in  court,  in  a 
distinct  book  kept  for  that  purpose  at  the  office.  But  this,  being  a  rule  to 
plead  to  the  scire  fadag;  was  entered  in  the  book  of  orders  and  judgments. 
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1825.       clerical  error,  for  judgment  was  not  signed  till  the  9th, 
Smith      which  was  perfectly  r^ular. 

and  others 

Parker  Chilton  contended,   that  there  was  no  authority  for 

and  aoother.  making  a  writ  returnable  by  the  day  of  the  month  on  a 
general  return,  and  that  the  passage  quoted  from  Burton's 
Pract.  referred  not  to  general  returns,  but  to  returns  on 
days  certain,  as  was  apparent  from  the  words  by  which  it 
was  introduced,  viz.,  '*  if  on  a  day  certain/'  and  the  specific 
and  exclusive  consideration  of  the  general  returns,  or  '^  re- 
turn days "  immediately  before,  under  which  the  day  in 
question  was  properly  classed,  as  ^' the  morrow  of  the  Puri- 
fication of  the  blessed  Virgin  Mary.*'  Besides,  the  6th 
and  28th  November,  were  not  general  returns.  With  re- 
spect to  the  last  irregularity,  he  insisted,  that  it  alone  was 
£Ektal,  and  not  to  be  got  over  by  calling  it  a  clerical  error. 

The  Court  consulted  the  Master  respecting  the  correct- 
ness of  the  return,  who  stated  that  it  had  been  the  constant 
practice  to  make  a  writ  returnable  by  the  day  of  the  month 
on  any  day  except  a  dies  non  juridicus ;  a  writ  might 
be  made  returnable  oil  a  general  return,  either  as  such,  or 
as  a  day  certain. 

HuLLOCK,  B.  There  are  several  cases  in  the  King's 
Bench  and  Common  Pleas,  where  this  objection  pre- 
vailed. 

Graham,  B.     I  think  we  may  follow  the  practice. 

Garrow,  B.  The  last  point  is  still  to  be  disposed  of. 
It  is  of  great  importance  that  all  rules  of  practice  should  be 
strictly  adhered  to.  The  practice  in  this  particular  was 
erroneous.  But  it  strikes  me  that  the  error  can  be  got  over 
without  violating  any  of  our  rules.  The  party  was  bound 
to  give  a  rule  to  plead  by  the  8th  of  February.  He  enters 
ia  rule  to  plead  by  the  3d.  But  if  this  were  a  mere  clerical 
error,  I  think  we  may  well  consider  ourselves  not  called 
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upon  to  set  aside  the  proceedings  on  account  of  it.    Now  1B25. 

the  plaintiffs'  conduct  demonstrates  that  it  was  so^  and  Smith 

that  the  proper  time  was  intended^  because  they  do  not  sign  ^.nd  others 

judgment  till  the  9th.  Parkejl 


Orahami  B.^  concurred. 

HuLLOCKy  B.    I  cannot  say  that  I  concur,  but,  my  opi- 
nion is  immaterial. 

Campbell  asked  for  costs,  but  the  Court  on  the  last  ground 
refused  them. 

Rule  discharged  without  costs. 


and  another. 


an 


Teale  and  another,  assignees  of  Jackson,  a  bankrupt, 

V.  YouNGE  and  others. 

Assumpsit  for  money  had  and  received  by  the  de-      Where 
fendants  to  the  use  of  the  plaintiffs,  as  assignees.      Plea,  ^^^^^^  ^^^ 
non   assumpsit.      By   order    of  Nisi  Prius,  made  at   the  cover  money 
Yorkshire  summer  assizes,   1824,  a  verdict  was  taken  by  bankrupt,  af- 
consent  for  the  plain tiflFs,  for  200/.,  subject  to  the  award  of  ^'  an  act  of 

1        •  •      i-X»  •       1  bankruptcy, 

a  barnster,  to  whom  all  matters  m  dmerence  m  the  cause  to  creditoi-s, 
were  referred.     The  arbitrator  found  specially  by  his  award,  I^i?^*    i  j 
that  the  defendants  were  creditors  o( one  Jackson,  for  goods  in  the  ordi- 

really  and  bona  fide  sold  by  them  to  Jackson,  in  the  usual  "f  2adT"was 

referred  from 
Nisi  Prius  to  an  arbitrator,  who  found  specially  a  payment  under  arre$t,  and  several 
other  circumstances  strongly  tending  to  sheio  knowledge  in  the  creditors  that  the  hanknmt 
was  in  insolvent  circumstances,  and  awarded  a  verdict  for  the  plaintifis,  for  the  sum  paid, 
and  costs,  without  stating  on  what  ground  he  proceeded ;  the  Court  held,  first,  that 
he  must  have  concluded  the  ^defend^nts  had  notice  of  the  insolvency,  and  that  the 
award  was  sustainable  on  that  ground;  secondly,  that  the  words  '' insolvent  circum- 
stances,'^ in  the  19  Geo.  II.,  c.  32,  s.  1,  are  to  be  understood  in  the  popular  sense,  and 
do  not  mean  a  state  of  utter  and  complete  insolvency ;  thirdly,  (although  this  did  not 
enter  into  the  reason  of  the  determination),  that  on  the  authority  of  former  decisions, 
of  which  they  disapproved,  a  paymeiM;  under  arrest  was  protected  by  the  statute  in  ques- 
tion, as  a  payment  in  the  ordinary  course  of  trade ;  HuUock,  B.,  dissenting  on  the  first 
ground  of  the  decision,  and  questioning  the  au^orily  of  the  cases  on  the  laSt  point. 
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and  ordinary  course  of  trade  and  dealing ;  that  Jackson 
committed  an  act  of  bankruptcy  on  the  10th  of  October, 
1823^  on  which  a  commission  of  bankrupt  was  sued  forth, 
dated  the  18th  of  May^  1824,  under  which  the  plaintiffs 
were  appointed  a^ssignees  ;  that  in  the  latter  end  of  Febru- 
ary, 1824,  Jackson  went  from  York,  his  place  of  residence, 
to  Sheffield,  to  procure  goods  of  the  defendants,  who  carry 
on  business  there ;  that  they  declined  his  order  for  goods, 
as  a  bill  for  32/.,  which  he  had  recently  paid  to  them  on 
account,  and  which  was  then  running,  had  been  refused 
acceptance,  and  that  this  bill  was  afterwards  returned  dis- 
honoured ;  that  on  the  9th  of  April,  1824,  Jackson  was  ar- 
rested by  the  defendants,  for  110/.,  and  in  consequence 
went  to  Sheffield,  and  offered  them  in  payment  50/.  in 
cash,  and  his  own  promissory  note  for  60/.,  at  six  months ; 
that  they  asked  for  joint  security  for  the  note,  but  were 
told  it  could  not  be  obtained,  and  that  if  they  did  not  ac- 
cede to  the  terms  proposed,  special  bail  must  be  put  in; 
that  Jackson  was  referred  by  the  defendants  to  their  at- 
torney, with  whom  the  terms  which  had  been  proposed  by 
him,  were  finally  agreed  on,  and  that  the  60/.,  and  costs  of 
arrest,  were  paid  some  days  before  the  date  of  the  commis- 
sion, to  the  agent  of  the  defendants'  attorney,  at  York ; 
that  the  reason  given  by  Jackson  to  the  defendants,  and  to 
their  attorney,  for  not  then  paying  the  1 10/.  in  full  was, 
that  the  building  of  a  house,  then  lately  erected  by  him, 
had  been  expensive,  and  that  his  Christmas  bills  were  not 
paid.  The  arbitrator  having  set  forth  all  these  facts,  con- 
cluded his  award  as  follows,  "  on  which  ground  I  award, 
that  the  verdict,  entered  as  aforesaid  for  the  plaintiffs, 
should  be  reduced  to  67/.,"  8cc. 

A  rule  had  been  obtained  by  Tindal,  in  last  Michael- 
mas term,  calling  on  the  plaintiffs  to  shew  cause  why 
the  award  should  not  be  set  aside,  and  the  postea  de- 
livered over  to  the  defendants,  upon  the  point  of  law  aris- 
ing out  of  the  facts  found  specially  by  the  arbitrator.   The 
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rule  had  been  enlarged  from  time  to  time  till  this  term,  in 
which 

Alderson,  E.  H.,  shewed  cause.  The  question  intended 
to  be  raised  is,  whether  the  payment  stated  be  a  pay- 
ment protected  by  the  stat.  19  Geo.  11.,  c.  32,  s.  1,  (a), 
by  which  it  is  enacted,  '*  that  no  person,  who  is  or  shall  be 
really  and  bonajide  a  creditor  of  any  bankrupt ^  for  or  in  re- 
spect  of  goods  really  and  bon&Jide  sold  to  such  bankrupt,  or  for 
or  in  respect  of  any  bill  or  bills  of  exchange,  really  and  bond 
fide  drawn,  negoeiated,  or  accepted  by  such  bankrupt,  in  the 
usual  or  ordinary  course  of  trade  and  dealing,  shall  be  liable 
to  refund,  or  repay  to  the  assignee  or  assignees  of  such  bank- 
rupt's estate,  any  money,  which  before  the  suing  forth  of  such 
commission,  was  really  and  bona  fide,  and  in  the  usual  and  or- 
dinary course  of  trade  and  dealings  received  by  such  person 
of  any  such  bankrupt,  before  such  time  as  the  person  receiving 
the  same  shall  know^  understand^  or  have  notice  that  he  is  be^ 
come  a  bankrupt ^  or  that  he  is  in  insolvent  circumstances.'*  It 
cannot  be  disputed,  that  the  defendants  were  really  credi- 
tors of  the  bankrupt,  for  goods  really  and  bona  fide  sold 
by  them  to  him,  in  the  usual  and  ordinary  course  of  trade 
and  dealing.     But,  notwithstanding,  the  payment  does  not 

(a)  The  preamble  rtcites  that,  "  Whereas  many  persons  within  the 
description  of,  and  liable  to  the  statutes  concerning  bankrupts,  fre- 
quently commit  secret  acts  of  bankruptcy,  unknown  to  their  creditors 
and  other  persons,  with  whom,  in  the  course  of  trade,  they  have  dealings 
and  transactions ;  and  after  the  committing  thereof,  continue  to  appear 
publicly,  and  carry  on  their  trade  and  dealings,  by  buying  and  selling  of 
goods  and  merchandizes,  dravdng,  accepting,  and  negociating  bills  of 
exchange,  and  paying  and  receiving  money  on  account  thereof,  in  the 
usual  way  of  trade,  and  in  the  same  open  and  public  manner  as  if  they 
were  solvent  persons,  and  had  not  become  bankrupts.  And  whereas  the 
permitting  such  secret  acts  of  bankruptcy  to  avoid  and  defeat  payments 
really  and  bond  fide  made  in  the  cases  and  under  the  circumstances 
above  mentioned,  where  the  persons  receiving  the  same  had  not  notice 
of,  or  w€lte  privy  to  such  persons  having  committed  any  act  of  bank- 
ruptcy, will  be  a  great  discouragement  to  trade  and  commerce,  and  pre- 
judicial to  trade  in  general ;"  it  therefore  proceeds  to  enact  as  above. 

2    L 
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1625.        come  within  the  protection  of  the  statate,  for  two  reasons  : 
ri^^      first,  being  made  under  an  arrest  it  was  not  a  payment 

and  another    within  the  usual  and  ordinary  course  of  trade  and  dealing ; 
YouNOE      secondly,  the  defendants  had  sufficient  notice  that  the 

and  others,    bankrupt  was  in  insolvent  circumstances  when  he  made  it. 
First,  a  payment  under  arrest,  is  not  a  payment  in  the 
usual  and  ordinary  course  of  trade  and  dealing.     It  can- 
not be  a  good  construction  of  the  statute  to  say  that  it  is 
so.    Paying  money  through  the  process  of  the  law,  is  not 
the  usual  mode  of  payment.    In  some  instances,  indeed, 
the  Courts  have  been  somewhat  astute  in  holding  that  it 
was  in  the  common  course  of  business     Such  was  the 
determination  in  Cox  v.  Morgan  (a),  in  which  this  ques- 
tion was  very  much  discussed.    An  unlearned  person  feek 
surprise  at  that  decision ;  and  the  reasons  for  his  opinimi, 
advanced  by  Chambre,  J.,  who  differed  from  the  majority 
of  the  Court,  and  thought  that  the  payment  was  not  sup- 
ported by  the  statute,  are  more  satisfactory  than  those 
assigned    by   Rooke    and    Heath,  Js.     The  ground  on 
which  Chambre f  J.,  proceeded,  is  stated  by  Lord  EUem- 
borough,  in  Hovil  v.  Browning  (b),  with  apparent  appro- 
bation, thus : — "  That  so  far  from  being  a  payment  in  the 
usual  and  ordinary  course  of  trade  and  dealing  as  the  sta- 
tute requires,  it  was  the  reverse ;   for.  the  payment  was 
obliged  to  be  compelled,  because  it  could  not  be  obtained 
in  the  ^usual  and  ordinary  course."    It  is  true  that  the 
same  point   had    been  previously  decided  in  Calvert  v. 
Linguard  (c),  and  Holmes  v.  Wennington  (d).     But  the 
authority  of  the  whole  three  cases  is  contradicted  by  the 
later  casesof  SoufA^y  v.  Butler  (e),  Hovil  v.  Browning  (J), 
and  Harwood  v.  Lomas^g),     In  the  second  of  these.  Lord 

(a)  2  B.  &  P.,  398;  and  see  Montague's  Bankrupt  Law,  1,  313,  e<. 
se^.  edit.  1805,  where  several  of  the  cases  are  collected. 

(6)  7  East,  160. 

(c)  Sittings  before  Lord  Loughboroughy  1783,  cited  in  2  B.  &  P.  411. 
But  see  7  East,  160,  n.  (a).  (cQ  2  B.  &  P.  399,  note. 

(e)  3  B.  &  P.  237.  (/)  7  East,  154.  {g)  U  East,  127. 
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EUenbarough  added  the  great  weight  of  his  aathority  on  the  i^^- 
question  to  that  of  Chambrey  J.,  so  far  as  his  mind  was  exer-  ^Teale 
cised  on  it ;  for  in  the  course  of  his  judgment  he  said^  that  at  ^^  another 
first  sight  of  the  statute^  he  should  be  more  inclined  to  the  Younoe 
construction  put  upon  it  by  the  single  judge.  The  act  "^^  othew. 
now  under  consideration  is  not  so  strong  in  its  language  as 
the  45Qeo.  III.,  c.  ISS,  s.  1,  which  renders  valid  *^  all 
payments  made  by  and  to,  and  all  contracts,  and  other 
dealings  and  tramactioniy  by  and  with  any  bankrupt,  bon& 
fide  made  or  entered  into  more  than  two  calendar  months 
before  the  date  of  the  commission  ;*'  yet  in  Blogg  v.  PAi/- 
lip8(a),  Lord  Ellenborough  held,  that  the  transactions  pro- 
tected by  it  were  ^'  not  transactions  carried  on  through  the 
medium  of  legal  process/'  Secondly,  the  various  causes 
for  suspicion  preceding  and  attending  the  compromise, 
would  have  led  any  reasonable  man  to  the  conclusion  that 
the  bankrupt  was  at  the  time  in  insolvent  circumstances. 
It  is  incumbent  on  the  defendants  to  shew,  on  the  face  of 
the  award,  both  that  the  payment  was  in  the  ordinary  course 
of  business,  and  that  they  had  no  means  of  knowing  the 
bankrupt's  insolvency ;  whereas  the  finding  of  either  of  these 
facts  otherwise,  would  sustain  the  award.  Now  the  arbi* 
trator  must  have  found  one  of  them  so,  to  arrive  at  a  judg- 
ment in  favour  of  the  plaintiffs.  He  has  not  directly 
stated  either  one  or  the  other,  which  he  ought  to  have 
done.  However,  from  what  he  has  stated,  the  Court  can 
draw  a  conclusion  on  both  points  favourable  to  the  plain- 
tiffs; or  they  may  send  the  award  beck  to  himself,  to 
supply  the  omission. 

Tindal,  for  the  defendants,  said  his  clients  would  prefer 
having  the  opinion  of  the  Court  on  the  case  in  this  stage, 
and  made  three  points ;  first,  that  the  payment  was  pro- 
tected by  the  statute ;  secondly,  that  there  was  not  enough 
on  the  face  of  the  award,  to  shew  that  the  defendants  knew 

(a)  2  Camp.  129. 
2l 
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1625.        the  party  was  bankrupt,  or  in  insolvent  circumstances, 
Teale        when  the  money  was  received ;  thirdly,  that  the  award 

and  another    ^as  bad  by  directing  the  repayment  of  too  large  a  sum. 
YouiNGE      First,  that  a  payment  under  arrest,  is  a  payment  in  the 

and  others,     ugual  course  of  business,  within  the  meaning  of  the  19 
Geo.  II.,  c.  32,  has  been  the  unanimous  conclusion  of  two 
courts  of  law,  the  court  of  C.  P.,  when  Calvert  v.  Xtn- 
guard  was  brought  before  it,  on  motion  for  a  new  trial,  in 
1783  (a),  and  this  court,  on  a  similar  motion,  in  Holmes  v. 
Weftnington,  in  1790.      In  the  latter  case.  Eyre,  C.  B., 
said,  that  an  arrest  "  was  nothing  but  dihgence  to  get 
payment,  and  that  ought  not  to  defeat  it."    To  these  is  to 
•  be  added  the  case  of  Cox  v.  Morgan,  determined  by  two 
judges  agaiust  one,  in  the  C.  P.,  in  1801 ;  and,  upon  the 
whole,  there  is  a  very  great  superiority  of  authority  in  fa- 
vour of  this  construction  of  the  act,  notwithstanding  Pm- 
kerton  v.  Marshall{b),  and  similar  decisions ;  and  it  is  too 
much  to  ask  the  Court  to  set  it  aside,  on  a  rule  to  shew 
cause.    The  observations  of  Lord  Ellenborough,  in  Coj 
V.  Morgan,    when  deciding  Hovil  v.  Browning,  rather 
shew  the  working  of  his  mind  on  the  subject,  than  that  he 
had  come  to  any  determinate  conclusion  respecting  the 
decision  in  the  former  case;  and   he  admitted  it  was 
"  fortified  by  antecedent  cases,"     Blogg  v.  Phillips  was 
decided  at  Nisi  Prius,  and   differed  extremely  from  this 
case,  because  there  the  goods  had  been  taken  in  execution 
and  sold.     The  money  was  paid  by  the  hands  of  the  she- 
riff, and  not  by  the  bankrupt,  and  that  was  the  reason 
why  the  case  was  not  carried  to  the  Court  itself.     The 
construction  contended  for,  would  put  the  creditor,  who 
uses  due  diligence  to  recover  his  debt,  in  a  worse  situation 
than  the  man  who  does  nothing  for  that  purpose.     But 
that  is  contrary  to  the  policy  of  the  law,  of  which  it  is  a 
principle  that  vigilantibus  et  non  dormientibus  leges  subve- 
niunt,  and  a  proceeding  at  law  is  a  natural  consequence  of 

(a)  See  7  East,  160,  n.  (a).  {b)  2  H.  Black,  334. 
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not  paying  at  the  day  appointed.     Secondly,  there  is  not 
enough  stated  on  the  award  to  shew  a  knowledge  by  the 
defendants  that  this  party  was  insolvent,  within  the  intent 
of  the  statute,  at  the  time  of  the  payment.     The  words  of 
the  statute  are,  ''  before  such  time  as  the  person  receiving 
the  same  shall  know,  understand,  or  have  notice  that  he  " 
(the  debtor)  "  is  become  a  bankrupt,  or  that  he  is  in  insolvent 
circumstances"    The  first  of  the  latter  words  give  a  mean- 
ing  to  the  second,  and  prove  that  it  was  not  a  particular 
act  of  non-payment  which  was  designed  by  the  words  *'  in- 
solvent circumstances.*'    The  preamble,  too,  which  men- 
tions notice  of  bankruptcy  alone,  and  not  of  insolvency, 
shews  that  the  predominant  intention  of  the  legislature  was 
a  state  of  utter  and  complete  insolvency.    This  is  the  con- 
struction which  has  been  put  upon  the  statute  49  Geo.  III., 
c.  121 ,  s.  2,  inpari  materia  (a).  The  principle  contended  for 
is  implied  in  the  judgment  given  by  Ej/re,  C.  B.,'in  Holmes 
V.  Wennington,  who  says  that  an  arrest  is  only  a  cir- 
cumstance in  evidence,  from  which  a  jury  may  infer  no- 
tice of  insolvency ;  '*  but  it  is  by  no  means  decisive,  and 
it  must  be  something  decisive  to  mark  the  line."    The 
arbitrator  ought  to  have  found  the  fact  of  notice  one  way 
or  the  other,  and  the  Court  cannot  infer  notice,  unless  the 
inference  is  forced  on  it  by  the  circumstances  stated.    But 
the  fair  inference  from  the  facts  stated  in  this  case  is  the 
other  way,  because  the  antecedent  conduct  of  the  de- 
fendants shews  nothing  but  extreme  caution,  and  ulti- 
mately they  take  the  bankrupt's  own  promissory  note  for 
part  of  the  debt.    The  reason  given  by  the  bankrupt  for 
not  then  paying  the  debt  in  full,  namely,  the  expense  to 

(a)  Which  makes  valid  all  executions  and  attachments  against  estates 
of  bankrupts  honifide  levied  more  than  two  months  before  the  date  and 
issuing  of  the  commission,  notwithstanding  a  prior  act  of  bankruptcy, 
'^  provided  the  person  at  whose  suit  such  execution  or  attachment  shall 
have  issued,  had  not,  at  the  time  of  executing  or  levying  the  same,  any 
notice  of  any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or 
that  he  was  insolvent,  or  had  stopped  payment. ^^ 
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1825.  which  he  had  lately  been  put  by  the  building  o£  a  house, 

Teale  '^"^^^  such  as  might  well  have  impoeed  upon  any  man* 

and  aDother  Thirdly,  The  award  includes  71.  over  and  above  the  60/. 

YouNGE  paid  for  the  use  of  the  defendants.  It  is  to  be  presumed  that 

and  oUien.  ^^^  g^^^j^  ^^^  intended  to  cover  the  costs  of  the  arrest. 

But  the  amount  of  those  costs  has  not  been  founds  and  the 
71.  has  never  been  paid  to  the  defendants^  but  to  their  at- 
torney. Therefore  the  arbitrator  has  directed  a  verdict  for 
too  much,  and  the  award  is  bad  on  that  ground. 

Lord  Chief  Baron.  Whatever  might  have  been  my 
opinion  on  the  first  question,  independently  of  authority, 
it  has  been  decided  by  two  judges  against  one^  but  cer- 
tainly a  very  able  judge,  that  a  payment  under  arrest  was 
a  payment  in  the  usual  course  of  trade  and  dealing.    I 
should  have  felt  myself  bound  by  that  authority,  for  the 
same  doctrine  seems  to  have  prevailed  in  two  anterior 
cases ;  and  whatever  doubts  may  exist  with  respect  to  the 
principle  of  the  decision,  there  is  none  whatever  that  the 
question  has  been  so  decided.    Therefore,  if  my  opinion 
turned  on  that  point,  I  should  have  thought  it  my  duty  to 
support  those  cases,  though  I  do  not  mean  to  say  that 
I  enter  into  all  the  reasons  on  which  they  profess  to  be 
founded.     But  my  opinion  turns  on  the  other  point.    I 
think  the  arbitrator  must  have  concluded  that  the  defend- 
ants were  aware  of  the  bankrupt  having  been  in  insolvent 
circumstances  when  he  made  the  payment ;  and  I  consider 
that  a  correct  conclusion  from  the  facts  before  him,  and 
that  a  jury  would  have  drawn  the  same.    By  **  insolvent 
circumstances"  the  legislature  cannot  have  meant  a  state 
of  complete  insolvency.     If  they  did  they  would  have 
thrown  a  considerable  burden  on  courts  and  judges,  in 
saying  that  payments  shall  not  be  protected  when  the 
parties  making  them  are  insolvent ;  for  unless  we  suppose 
that  reasonable  grounds  of  suspicion  existing  at  a  par- 
ticular time,  followed  by  actual  insolvency,  are  to  be  con- 
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as  sufficient  proof  that  a  man  was  in  insolvent  iB25. 

ciictimstances  at  that  time,  it  does  not  appear  to  me  how  Teale 

in  one  case  out  of  fifty,  that  fact  can  be  established.    The  and  another 

refusal  to  credit  the  bankrupt,  and  his  arrest,  coupled  with  Younoe 

the  subsequent  actual  bankruptcy,  sufficiently  shew  insol-  ^^  others, 
yency  within  the  meaning  of  the  statute,  and  that  the  de- 
fendants had  a  knowledge  of  it,  and  therefore  the  award 
ought  to  stand. 

Graham,  B.  Whether  this  was  a  payment  in  the  ordi- 
nary course  of  business,  and  whether  the  cases  alluded  to  by 
my  Lord  Chief  Baron  contain  a  proper  construction  of  the 
statute,  I  do  not  feel  myself  strong  enough  to  say.  I  should 
have  thought  that  the  object  of  the  statute  was  to  provide, 
that  where  business  goes  on  bond  fide  in  the  ordinary  way, 
and  money  is  paid  without  any  compulsion,  and  nothing 
occurs  in  the  transactions  between  the  parties  claiming  and 
paying  respectively,  tending  to  shew  that  the  latter  is  Ukely 
to  be  interrupted  in*  his  trade,  such  a  payment  was  not  to 
be  overturned  by  a  subsequent  commission  of  bankruptcy. 
But  supposing  the  cases  upon  that  subject  to  be  decisive, 
the  other  objection  is  to  be  considered.  Without  entering 
into  the  circumstances  very  particularly,  it  seems  most 
clearly,  from  the  bare  statement  of  the  facts,  there  was 
pregnant  evidence  to  induce  a  jury  to  believe  that  at  the 
time  of  the  payment  the  bankrupt  was  in  insolvent  cir- 
cumstances. And  one  must  understand  that  in  the  popu- 
lar sense  of  the  words — ,  that  the  man  was  not  in  a  con- 
dition to  pay  readily  when  called  upon,  in  other  words 
that  he  was  in  tottering  circumstances ;  and  no  jury  could 
doubt  that  this  party  was  in  that  state.  The  only  diffi- 
culty I  feel,  arises  from  the  manner  in  which  the  case 
comes  before  us,  because  it  is  left  ambiguous  upon 
which  ground  the  arbitrator  proceeded.  But  if  I  am 
privileged  to  give  my  opinion  on  the  whole  case,  I  should 
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1825.        say,  that  after  the  decisions  to  which  I  have  alladed  neither 
Teale       of  theobjectionscan be  sustained,  and  thattheawardisgood. 
and  another 

YouNGE  Garrow,  B.   With  respect  to  the  first  point,  if  I  had 

and  others.  |j^n  called  upon  to  assist  a  jury  sitting  at  Nisi  Prius 
before  the  statute  had  receiyed  any  construction  in  West- 
minster Hall,  I  should  have  intimated  my  view  of  its  efl^t, 
not  in  conformity  with  the  language  used  by  very  eminent 
persons.  I  certainly  should  have  found  it  extremely  diffi« 
cult  to  say  that  the  payment  in  question  was  one  in  the 
usual  and  ordinary  course  of  trade.  On  the  second  point 
I  am  very  far  from  saying  that  I  feel  no  doubt.  I  admit 
that  a  man  is  not  insolvent,  because  he  postpones  the  pay- 
ment of  a  demand  for  a  week  or  ten  days,  during  which  the 
creditor  consents  to  wait,  or  renews  a  bill ;  and  yet  these 
are  indications  of  a  want  of  present  power  to  fulfil  his 
engagements.  These  however  are  cases  to  be  decided  by 
a  jury  upon  the  whole  matter.  My  understanding  of 
insolvency  is,  a  man's  not  being  in  a  condition  to  pay  20s. 
in  the  pound,  in  satisfaction  of  all  demands ;  and  I  come 
to  that  conclusion  with  respect  to  this  party,  from  the  facts 
which  have  been  specially  found.  On  this  ground  I  think 
the  arbitrator's  decision  was  correct. 

HuLLOCK,  B.  I  lament  that  I  cannot  agree  with  the 
majority  of  the  Court  respecting  the  ground  on  which  this 
award  is  sustainable.  I  think  the  arbitrator  never  intended 
to  submit  the  question,  arising  out  of  the  ground  taken  by 
my  learned  brothers,  to  the  Court.  There  are  two  questions ; 
first,  whether  the  payment  in  question  was  a  payment  in  the 
usual  and  ordinary  course  of  trade  and  dealing ;  secondly, 
whether  the  defendants  were  conusant  that  the  party  was 
in  insolvent  circumstances  at  the  time  of  the  payment. 
The  one  is  a  question  of  law,  arising  out  of  the  construc- 
tion of  the  statute,  the  other  a  question  of  fiEU^t.    The  jury 
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could  not  have  decided  upon  the  fonner ;  they  were  com-  >B25. 
petent  to  decide  upon  the  latter.  The  arbitrator  was  sub-  Tealb 
stituted  for  the  jury,  and  we  have  no  authority  that  I  and  another 
know  of,  to  draw  a  conclusion  for  him  on  the  question  of  Younge 
fact.  When  indeed  he  states  facts  which  lead  to  a  deduction  *"**  others, 
of  law,  then  it  is  for  the  Court  to  say,  whether  he  has,  or  has 
not,  drawn  the  proper  conclusion.  And  I  am  quite  sure 
that  the  arbitrator  meant  to  disclose  upon  the  face  of  the 
award,  those  circumstances  which  are  calculated  to  raise 
the  question,  whether  this  were  a  payment  in  the  ordi- 
nary course  of  trade  and  dealing,  and  to  refer  that  question 
to  us.  I  cannot  therefore  permit  myself  to  enter  into  the 
question  concerning  the  knowledge  of  insolvency.  It 
strikes  me  as  somewhat  singular,  that  a  payment  under 
an  arrest  should  be  deemed  a  payment  in  the  ordinary 
course  of  business.  Before  the  statute  in  question,  a 
payment  made  at  the  counter  of  a  shopkeeper,  regular  in 
all  respects,  except  in  being  subsequent  to  an  act  of  bank- 
ruptcy, was  invalid  in  the  event  of  a  commission  issuing. 
This  the  legislature  thought  hard,  and  consequently  pro- 
vided, that,  in  the  cases  specified  in  the  act,  money  paid 
to  the  creditor  in  the  usual  and  ordinary  course  of  trade 
and  dealing,  and  before  notice  of  bankruptcy  or  insol- 
vency, may  be  retained.  But  surely  that  would  be  an  extra- 
ordinary state  of  trade,  in  which  a  payment  made  in  the 
sheriff's  office  would  be  in  the  usual  course.  Is  it  to  be 
said  that  a  payment,  made  whilst  the  party  is  in  gaol, 
under  an  arrest  for  that  identical  debt,  is  in  the  usual 
course  of  commercial  transactions  ?  As  to  the  cases  which 
have  been  relied  upon  to  shew  that  it  would,  I  wish  to 
speak  with  great  respect  of  the  judges  by  whom  they  were 
determined,  but  those  cases  have  always  been  spoken  of  as 
cases  of  doubtful  authority.  The  first  of  them  seems  to 
have  occurred  in  the  year  1783,  and  the  last  in  1801. 
They  were  both  in  the  Common  Pleas ;  and  there  was  a 
third  decided  in  this  Court,  about  eleven  years  before  the 
latter.      These  cases   have  never  been  mentioned  with 
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1835.  approbation.  However  I  am  not  to  be  understood  as  giving 

""^^^  any  opinicm  on  the  question  of  law.     I  concur  in  the  deci- 

and  another  gion  of  the  Court,  but  not  in  the  reason  on  which  it  has 

YouMGE  '>een  grounded. 

^^  «»***«»•  Rule  discharged. 


Exckeouer  of 

Pleas.  Lawson  v.  Britton. 

A  ruleiuti        J^  HIS  was  an  action  for  goods  sold  and  delivered,  tried 

for  a  new 

trial  having  before  Batlby,  J.,  at  the  Yorkshire  Summer  Assizes  of 

S  ^^^  ^^24,  when  a  verdict  was  given  for  the  plaintiff.    A  rule 

for  a  di^  in  nisi  for  setting  aside  the  verdict,  and  having  a  new  triali 

inclusive  ^^  obtained  by  Brougham  in  the  following  term,  on  an 

after  being  affidavit  alleging  surprise,  and  that  there  was  a  good  de- 

not  having  fence.    The  rule  not  having  been  disposed  of  in  the  in* 

^^^"^rted  terim,  was,  on  the  application  of  Jones  D.  F.,  for  the 

was  discharg-  plaintiff,  peremptorily  fixed  for  a  day  in  last  term,  but 

Court  refused  ^^^"^"^^'^  ^^^  not  then  appear  to  support  it.    The  rule  was  in 

to  open  it  in  consequence  discharged,  on  the  last  day  of  that  term,  on 

the  ensuinsr        ,  ^  t 

term,  on  a       "^®  motion  oi  Jones. 

suggestion 
that  instruc- 
tions had  Brougham,  in  the  course  of  this  term,  moved  to  open 

beenpre-         ^^  j^j^    gtatinff,  that  althou&ch  instructions  had  not  been 
pared,  and  . 

intended  to      delivered  to  him,  the  attorney  asserted  that  they  had  been 
to  counsel  in    Prepared,  and  intended  for  delivery  previous  to  the  day 

the  preceding  fixed  for  the  ailment  in  last  term, 
term. 

The  Court  however  said,  that  they  had  already  done 
more  than  they  were  authorized  to  do,  in  suffering  the 
judgment  and  execution  to  be  delayed  so  long,  and  refused 
the  application. 


■\.-t 
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1825. 

Henry  Hoopeb  the  elder  v.  Henby  Hooper  the       Exeheomr  of 

younger.  Pleoi, 

X  HIS  was  an  action  for  an  obstruction  to  the  enjoyment  of  An  arbitrator, 
a  right  of  way.    The  plaintiff  originally  claimed  a  right  of  ^.^^^  ^ 
passing  and  repassing  at  all  times,  for  himself  and  his  ser^  S?®!^.  ^"* 
vants,  with  his  cattle,  carts,  waggons,  and  other  carriages,  found  that  the 

through  and  alon&c  a  certain  lane  called  Grand  Park  Lane,  plaintiff  was 

^  ^  '  entitled  to  a 

situate  in  the  parish  of  Chagford,  in  Devon;  but  before  right  of  way 

the  trial,  he  amended  his  declaration,  by  striking  out  from  ^hiXh^Ud 
it  the  words  "  carts,  waggons,  and  other  carriages,"  and  at  first  claim- 
substituting  for  them  the  words,  "  and  with  his  horses^  claration    ^ 
and  on  foot."     Plea,  not  guilty.     The  cause  came  on  to  but  after- 
be  tried  at  the  Devon  Summer  Assixes  of  1824,  when  a  doned.    This 

verdict  was  taken  for  the  plaintiff,  by  consent,  with  600/.  ^a^held  to  be 

*  .        •'  .    .       an  excess  of 

damages,  and  40s.  costs,  subject  to  the  award  of  a  barris-  jurisdiction, 

ter,  to  whom  it  was  referred  to  settle  all  matters  in  dif-  ^^rd  was 
ference  between  the  parties,  and  to  direct  in  what  manner  set  aside  j^ro 
the  road  in  question,  (if  he  should  find  for  the  plaintiff).      In  a  second 
should  be  enjoyed,  &c.     The  arbitrator  awarded,  (inter  action  be- 
alia),  that  the  plaintiff  was  entitled  to  a  verdict  for  Is.,  to  same  parties, 
which  sum  he  directed  the  dama&^es  to  be  reduced,  and  that  f^*"  ^^struct^ 

.  mg  a  way, 

*'  he  ought  to  be  permitted,  for  himself  and  his  servants,  on  the  record  of 
foot  and  with  his  cattle,  and  horses  laden  or  unladen^  for  tfiToP^ 

either  with  crooks,  or  in  any  other  manner,  or  drawing  in  tiff,  in  the 

.  xi-  •  •  xi-       ^t  action 

any  cart  or  waggon,  or  other  carnage,  or  m  any  other  upon  a  plea 

manner,  to  go,  return,  pass,  and  repass  every  year,  and  at  ®* /^^^  ^^^y^ 

all  times  of  the  year,  at  his  and  their  free  will  and  plea-  in  evidence 

sure,  into,  throu&ch  and  alone  the  said  road  or  lane,  with-  ^^^^^  ^®   . 
,  .  ,  ^     „  same  plea,  IS 

out  any  obstruction  whatsoever.  not  conclu- 

The  order  of  Nisi  Prius  having  been  made  a  rule  of  pi'^^'tirs^^ 
Court,  a  rule  was  obtained  in  the  following  term  by  Bayly,  right,  so  as 
JR.,  calling  on  the  plaintiff  to  shew  cause  why  the  award  the  dSendant 
should  not  be  set  aside,  on  the  ground  that  the  arbitrator  f^o°^  ^^^ 
had  exceeded  his  authority,  in  awarding  that  the  road  in 
question  should  be  used  with  cattle  and  horses,  drawing 
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^^^^'      ^^  ^^y  ^*^'  ^^  ^^gon,  or  other  carriage,  because  the  arbi- 
HoopER       trator  was  not  impowered  to  mpose  any  burden  on  the 
the  elder      defendant,  to  which  he  could  not  have  been'  subjected  by 
Hooper      the  verdict.    The  affidavits  on  which  the  rule  was  grounded 
younger.    ^^^^  ^^^  ^^  evidence  had  been  offered  before  the  arbi- 
trator to  establish  the  plaintiff's  right  to  the  privilege  ob- 
jected to ;  and  that  the  road  had  always  been  totally  im- 
passable by  carriages,  until  repaired  and  enlarged  by  the 
defendant,  about    three   years  before.      Affidavits  were 
made  in  opposition  to  the  rule,  by  which  it  was  alleged, 
that  the  reason  of  striking  out  the  words  mentioned,  was 
not  that  any  doubt  existed  of  the  plaintiff's  right  to  a  car- 
riage way,  but  because  it  was  not  known  but  some  of  the 
witnesses  to  that  usi^e  might  be  dead ;  that  the  road  in 
question  was  claimed  before  the  arbitrator,  on  the  part  of 
the  plaintiff,  as  a  road  for  all  necessary  purposes,  not  only 
as  appurtenant  to  plaintiff's  lands,  but  as  a  public  high- 
way for  all  persons  and  at  all  times,  without  any  obstruc- 
tion whatever,  and  that  evidence  was  given  of  its  having 
been  so  used  for  upwards  of  60  years. 

Manning  (with  whom  was  Pell,  S.)  shewed  cause,  and 
after  waiving  certain  objections  in  point  of  form,  which  he 
had  at  first  taken,  contended  that  the  terms  of  the  refer- 
ence were  sufficiently  large  to  sustain  the  whole  award,  and 
relied  on  the  statement  in  the  affidavits  that  the  road  had 
been  used  as  a  public  highway. 

But  the  Court,  without  hearing  Bayly  in  support  of  the 
rule,  observing,  that  the  right  of  the  public  would  not  be 
affected  by  any  thing  done  between  the  present  parties, 
held  that  the  arbitrator  had  clearly  exceeded  his  jurisdic- 
tion, and  directed  that  the  award  should  be  set  aside, 
except  as  to  so  much  as  directed  a  verdict  to  be  entered 
for  the  plaintiff,  and  as  to  the  costs  therein  mentioned. 
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The  plaintiff,  declaring  as  he  had  done  originally^  brought        1825. 
another  action  for  a  fresh  obstruction,  against  the  same      Hooper 
defendant,  who  again  pleaded  not  guilty.     On  the  trial,     the  elder 
before  Park,  J.,  at  the  Devon  Spring  Assizes  of  1825,  the      Hooper 
plaintiff's  counsel  put  in  evidence  the  record  of  the  judg-    the  younger, 
ment  in  the  former  action,  which  the  learned  judge  held 
to  be  absolutely  conclusive  of  the  plaintiff's  right  so  far  as 
it  applied,  over-ruling  the  objection  of  the  defendant's 
counsel,  that  it  could  not  have  that  effect  without  being 
pleaded.     In  consequence  of  that  opinion  of  his  Lordship, 
the  defendant's  case  was  not  entered  into,  but  a  verdict 
was  at  once  taken  in  favour  of  the  right  claimed  by  the 
plaintiff,  with  the  exception  of  the  carriage-way. 

Hill,  for  the  defendant,  in  the  ensuing,  term,  moved  for 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  a  misdirection.  The  learned  judge,  he  said,  had 
treated  the  judgment  as  being  in  the  nature  of  an  estoppel, 
which  was  attributing  to  it  too  great  a  force  and  character. 
It  had  been  settled  in  Outramy,  Morewood(a)y  that  a 
judgment  on  any  fact  or  title  distinctly  put  in  issue  in  an 
action  of  trespass,  might  be  pleaded,  and  would  operate 
as  an  estoppel  in  another  action  of  the  same  kind  between 
the  same  parties.  But  it  was  clear  from  the  case  of 
Evelyn  v.  Haynes  (6),  an  authority  directly  in  point,  that 
it  is  otherwise  where  the  judgment  is  not  pleaded  but  given 
in  evidence.  That  was  a  second  action,  for  obstructing  a 
water-course,  tried  upon  a  plea  of  not  guilty,  and  a  verdict 
for  the  plaintiff  in  another  action  against  the  defendant  for 
another  obstruction  to  the  same  water-course  was  given 
in  evidence.  But  Lord  Mansfield  held,  "  that  the  plain- 
tiff had  not  obtained  such  a  determination  of  his  right  by 
the  former  verdict  as  the  law  considered  as  conclusive.     It 

(a)  3  East,  345.  (6)  Id,  364. 
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1825.  coald  only  be  conclusive  upon  the  right,  if  it  could  have 
Hooper  ^^^^^  used,  and  were  actually  used,  in  pleading  by  way  of 
the  elder  estoppel^  which  it  could  not  be  in  that  case :  fir$tj  because 
Hooper  ^f^  i^^ue  was  taken  in  the  first  action  upon  any  precise  point, 
tbe  younger,  ^hich  is  necessary  to  constitute  an  estoppel  thereupon  in 
the  second  action ;  secondly,  it  was  not  even  pleaded  by 
way  of  estoppel  in  the  second  action,  but  only  offered  as 
evidence  on  the  general  issue ;  and  in  order  to  be  an  estop- 
pel it  must  have  been  pleaded  as  such  by  apt  averments." 
In  Vooght  V.  Winch  {a),  it  had  been  decided,  that  a  verdict 
obtained  by  the  defendant  in  a  former  action,  and  which 
if  pleaded  in  bar  would  be  an  estoppel,  was  when  given  in 
evidence  under  the  general  issue,  not  conclusive  against  the 
plaintiff,  but  only  evidence  to  go  to'thejury.  Abbott,  C.  J., 
laid  it  down  in  that  case  as  a  first  principle  of  law,  that  a 
judgment  recovered  must  be  pleaded  in  order  to  be  a 
bar(*).  In  the  present  case,  therefore,  the  judgment 
ought  not  to  have  been  allowed  to  operate  as  a  bar,  because 
it  was  not,  and  could  not  have  been,  pleaded  as  an  estoppel, 
for  every  estoppel  ought  to  be  mutual;  but  if  judgment  had 
been  given  for  the  defendant  in  the  first  action,  he  could 
not  have  pleaded  it  in  the  second,  no  issue  having  been 
taken  therein  upon  any  precise  point.  The  Court  granted 
the  rule. 

Manning  shewed  cause  in  this  term.  He  admitted  that 
the  present  was  not  a  case  of  estoppel,  but  contended  that 
it  was  one  of  conclusive  evidence;  for  where  a  party,  which 
was  tbe  situation  of  the  plaintiff  on  this  record,  has 
not  an  opportunity  of  relying  in  pleading  on  a  former  ver- 
dict and  judgment  in  his  favour,  he  may  use  them  as 
evidence,  which  will  be  binding  on  the  Court  and  the  jury. 
There  were  many  instances  in  which  anterior  decisions 
were  held  conclusive  of  the  rights  of  the  parties,  although 

(a)  2  B.  &  A.  662.  (•)  Id,  p.  668 
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not  pleaded  (*).      If  a  party  bring  an  action  of  trespass        ^8^^- 
for  mesne  profits,  after  judgment  given  for  him  in  an  ac-      ^^j, 
tion  of  ejectment,  the  record  of  the  judgment  is  conclusive      ^^^  ^^^^^ 
against  the  defendant,  as  to  the  right  of  possession  at  the      Hooper 
time  of  the  demise  laid  in  the  declaration.     He  relied  on   ^^®  younger, 
the  language  of  De  Grey,  C.  J.,  in  delivering  judgment 
in  the  case  of  the  Duchess  of  Kingstan(a),  ''that  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly 
upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclu- 
sive between  the  same  parties,  upon  the  same  matter  di- 
rectly in  question  in  another  court."    The  present  was  the 
case  of  a  judgment  in  the  same  Court,  where  the  rule  ap- 
plied with  greater  force.    He  also  cited  Trevivan  v.  Law^ 
rence{b),  and  StrtUt  v.  Bovingdon(c).     [The  Court  here 
asked  him  if  he  was  aware  of  the  cases  which  had  been 
mentioned  when  the  rule  was  granted,  particularly  Evelyn 
V.  Haynes.']    He  observed  that  there  was  no  report  of  that 
case,  except  the  statement  of  it  given  in  Lord  Ellenborough's 
judgment  in  Out  ram  v.  Morewood,  which  was  both  brief 
and  unsatisfactory  ;  and  referred  to  Rawlyns's  case  (<2). 

But  the  Court  stopping  him,  and  without  calling  on 
Hill  to  support  the  rule,  said,  that  neither  this,  nor  the 
other  cases  which  he  had  cited,  were  applicable  to  the  case 
before  them ;  that  although  the  judgment  was  the  best 
evidence  which  could  have  been  given,  yet  they  were 
bound  by  the  cases  stated  on  the  application  for  the  rule, 
and  the  reasons  on  which  those  cases  proceeded,  not  to 
consider  it  as  conclusive,  or  as  precluding  the  defendant 
by  its  production  from  offering  any  evidence.  They  there- 
fore made  the 

Rule  absolute  for  a  new  trial,  without  costs. 

(♦)  See  1  Phill.  Evid.  243,  3d  edit.  (a)  11  State  Tr.  261. 

lb)  1  Salk.  276.    6  Mod.  Rep.  256.  (<r)  5  Espin.  57. 

(d)  4  Rep.  52. 
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The  King  v.  Shackell,  Arrowsmith,  Wbaveb, 
Exchequer  of  and  Others. 

Pleat. 

The  king's  J-N  Hilary  term  last,  Jervis,   on  behalf  of  the  two  first 

coroner  has  named  defendants^applied  for  an  order  to  shew  cause  why  a 

receive  fines  writ  o(  Jieri  facias,  capias^  and  extent,  tested  the  7th  of 

deien^te^  July  last,  and  issued  under  the  seal  of  this  Court  for  the 

convicted  on  ^ 

indictments  or  criminal  informations  in  the  King's  Bench. 

When  any  such  fines  are  set  in  Hilarv  or  Easter  terms,  and  not  paid  before  the  end 
of  the  following  Trinity  term,  or  in  Trinity  or  Michaelmas,  and  not  paid  before  the  end 
of  the  following  Hilary  term,  the  king^s  coroner,  or  other  proper  officer,  is  bound  by  the 
Stat.  22  &  23  Car,  2.  c.  22,  to  estreat  them  into  the  Exchequer  as  fines  impoted  and  not 
received,  on  the  last  day  of  the  ensuing  Trinity  or  Hilary  term  respectively.  If  any  sudi 
fine  be  subsequently  paid  to  the  first  officer,  it  is  his  duty,  under  the  statute,  to  make  a 
second  estreat  of  it  into  the  Exchequer  as  of  a  fine  received,  on  the  last  day  of  the 
succeeding  Trinity  or  Hilary  term,  as  the  case  may  be;  and  a  previous  application 
to  discharge  the  first  estreat,  in  the  whole,  or  in  part,  is  unnecessary. 

The  king's  coroner  does  not  pay  the  monev  received  into  the  Exchequer,  but  the 
privy  purse,  and  is  authorized  by  a  writ  of  privy  seal  to  allow  prosecutors  the 
expenses  of  prosecution  out  of  it. 

When  a  fine  has  been  returned  into  the  Exchequer  as  received  by  the  officer 
of  another  court,  process  ought,  b^  the  10th  section  of  the  act,  to  be  avirarded  from 
that  court  to  the  proper  sherifi*  against  that  officer,  in  order  that  he  may  account  for  it, 
and  not  against  the  aefendant. 

And  the  defendant  is  sufficiently  discharged  by  the  payment  of  the  fine  to  any 
officer  impowered  to  receive  it,  and  is  not  bound  to  obtain  a  quietus  from  the 
Exchequer. 

Where  three  defendants,  sentenced  by  the  King's  Bench  to  pay  fines  amounting  in 
the  whole  to  1,600/.,  and  to  be  imprisoned  for  difiereni  terms,  and  until  satisfaction  of 
the  fines,  paid  the  fines  at  the  expiration  of  the  respective  terms  to  the  marshal  of  the  King^ 
Bench  prison,  and  the  king's  coroner,  and  were  thereupon  severally  discharged  out  of 
custody,  in  August  and  October,  1822;  and  the  latter  officer  in  Hilary  and  Trinity 
terms  1822,  certified  into  the  Exchequer  1,300/.  of  the  fines  as  fines  imposed  and  not 
received,  and  in  Hilary  term,  1823,  certified  all  the  fines  into  tlie  same  Court  as  fines 
received;  and  the  summons  of  the  green  wax  was  issued  by  the  deputy  clerk  of  the  foreign 
estreats,  to  the  sherifis  of  Surrey  and  Middlesex  successively,  for  the  levying  of  the  fines 
estreated  as  not  received,  who  on  their  apposals  returned  nihil,  and  those  returns  were 
transmitted  by  the  clerk  of  the  estreats,  (who  did  not  read  or  know  the  contents  of 
the  estreats  of  fines  received,  and  retained  the  same  in  his  own  hands  without  trans- 
mission fiirther ;)  through  the  clerk  of  the  nihils  to  the  Pipe  office,  and  entered  on  the 
great  roll  as  debts  of  record,  and  as  such  passed  to  the  Lord  Treasurer's  Remembrancer's 
office,  from  which  a  writ  of  extent  for  their  recovery  issued  of  course  on  the  seal  day 
after  Trinity  term  1824,   to  the  sheriffs  of  London,   whose  officer  not  having  any 
original  receipt  produced  to  him,  seized  the  effects  of  two  of  the  defendants,  and 
continued  in  possession  24  hours,  but  then  on   investigation  of  the  circumstances, 
withdrew: — Held,  1st,  that  the  king's  coroner  had  only  done  what  was  required  by 
the  statute :  2nd,  that  the  sheriffs  were  not  liable  for  the  wrongful  seizure,  because  they 
would  not  have  been  warranted  in  staying  the  execution  upon  bare  presumption ;  3d, 
that  the  writ  had  issued  improvidently,  and  was  to  be  set  aside,  in  order  to  remove  any 
obstruction  which  it  might  present  to  an  action  for  damages  against  the  officer  of  the 
Exchequer  through  whose  defiiult  or  negligence  it  had  issued. 
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recovery  of  certain  fines  imposed  by  the  court  of  King's        1825. 
Bench,  on  the  three  defendants  above  named,  amounting     rj^^  j^^^.^ 
to  the  sum  of  1300/.,  should  not  be  set  aside  quia  improvide  v. 

emanavity  and  all  proceedings  under  the  same  be  quashed,     ^^^^  others, 
under  the  following  circumstances  : — 

A  criminal  information  was  filed  in  the  court  of  King's 
Bench,  in  Hilary  term  1821,  against  the  three  defendants, 
the  first  two  of  whom  were  the  proprietors,  and  the  third 
the  printer  and  publisher  of  the  ^'John  Bull/'  weekly 
newspaper,  for  publishing  in  that  paper,  a  libel  on  the 
character  of  the  late  Lady  Caroline  Wrottesley.     They 
were  all  found  guilty,  and  in  Michaelmas  term  following 
sentenced  to  pay  fines  :  Shackell  and  Arrowsmith  of  500/. 
each,  and  Weaver  of  100/. ;  and  to  be  imprisoned  in  the 
King's  Bench  prison  for  nine  months  each ;    to  give   a 
security,  each,  for  their  good  behaviour  for  five  years,  and 
to  be  further  imprisoned  until  the  fines  were  paid  and  the 
sureties  given.     In  Trinity  term  1821,  the  same  parties  " 
were  indicted  for  certain  libels  then  lately  published  in  the 
same   paper,  on  the  conduct  of  her  late  majesty  queen 
Caroline,  of  which  they  were  all  found  guilty,  and  on  the 
20th  May,  1822,  Shackell  tjid  Weaver  received  judgment, 
each  to  pay  a  further  fine  of  100/.,  and  to  undergo  an 
additional  imprisonment  of  three  months  ;  and  Arrowsmith 
received  judgment  to  pay  a  further  fine  of  300/.     Arrow- 
smith's  term  of  imprisonment  having  expired  in  August 
1822,  he  on  the  9th  of  that  month  paid  800/.,  the  amount 
of  the  fines  which  had  been  imposed  on  him,  to  William 
Jones,  Esq.,  the  marshal  of  the  King's  Bench  prison,  and 
having  given  the  requisite  securities  was  discharged  out  of 
custody.     And  the  period  prescribed  for  the  imprisonment 
of  the  two  other  defendants  having  expired  on  the  25th 
October,  1822,  they  on  the  22nd  of  that  month  paid  the 
fines  imposed  on  them,  amounting  to  800/.,  into  the  crown 
office,  and  received  a  certificate  of  the  payment,  bearing 
the  same  date,  and  signed  by  Mr.  Dealtry,  the  secondary 
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1825. 

The  King 

Shackell 
and  others. 


of  that  office ;  and  having  in  other  respects  complied  with 
the  sentence  were  then  discharged  out  of  custody.  Not^ 
withstanding  the  payment  of  the  fines,  the  writ  above 
described^  signed  by  the  lord  treasurer's  remembrancer, 
was  issued  out  of  his  office  against  the  three  defendants 
in  August  1824,  whereby  the  sheriffs  of  London  were  com- 
manded in  the  usual  manner  to  levy  upon  their  effects  the 
sum  of  1,300/.,  being  the  amount  of  all  the  fines  before 
mentioned,  with  the  exception  of  the  second  of  300/.  im- 
posed on  Arrowsmith.  The  writ  contained  the  following 
proviso : — "  Provided  always,  that  if  our  said  debtors 
'<or  any  of  them  shall  shew  unto  you  any  tallies,  or  acquit- 
"  tances,  testifying  the  payment  of  any  of  the  said  sums  in 
'*  the  said  schedule  specified,  or  of  any  part  thereof,  or  allege 
^'  any  other  sufficient  discharge  for  the  said  sums,  or  any 
'^  part  thereof,  then  taking  sufficient  security  from  them  and 
^'  each  of  them,  you  shall  assign  him,  her,  or  them,  a  day 
"of  appearance  here  before  our  said  barons  at  the  day  and 
"  place  aforesaid,  to  receive  upon  such  tallies,  acquittances, 
''  or  discharges,  what  shall  be  consistent  with  justice ;  and 
*'  in  the  meantime  you  shall  stay  the  levying  of  the  sums 
''  of  money  contained  in  such  tallies,  acquittances,  or  dis- 
'' charges.''  The  sheriffs  of  London,  in  pursuance  of  the 
writ,  issued  warrants  to  their  officers,  who,  on  the  3l8t 
August,  1824,  seized  and  took  possession  of  the  types, 
presses,  and  other  property,  belonging  to  Shackell  and 
Arrowsmith,  at  their  printing  office  in  Johnson's  Court, 
Fleet  Street,  and  retained  possession  of  the  same  till  the 
following  day.  The  parties  last  mentioned,  who  alone 
were  prejudiced  by  the  seizure,  being  desirous  to  com- 
mence proceedings  at  law  for  the  injury  done  by  the 
wrongful  issue  and  execution  of  the  process,  applied  for 
the  requisite  information  at  the  office  of  the  clerk  of  the 
estreats,  and  were  furnished  from  thence  with  a  document 
containing  three  distinct  rolls  of  King's  Bench  fines. 
The  first  was  headed  ^'  An  estreat  of  fines  imposed  and  set 
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''  in  the  court  of  our  lord  the  king,  before  the  king  himself         1825. 
*'  of  Michaelmas  term,  in  the  second  year  of  king  Geo.  IV.,     i^TRnjo 
^' and  not  received;" — it  specified  the  three  fines  imposed  »• 

in  London  in  that  term  on  the  defendants,  amounting  to  and  others. 
1 100/.,  and  concluded  thus :  '*  The  above  returned  into 
the  Exchequer,  12th  February,  1822."  The  second  pur- 
ported to  be  an  estreat  of  fines  imposed  in  the  court  of 
King's  Bench  of  Easter  term  in  the  3rd  George  IV.,  and 
not  received: — set  forth  the  two  fines  of  100/.  each^ 
(omitting  ArrowsmitVs  second  fine  of  300/.)  imposed  in 
London  on  Shackell  and  Weaver,  in  the  term  last  mentioned, 
and  was  stated  to  have  been  returned  26th  June,  1822. 
The  third  was  intituled  ^'  An  estreat  of  fines  and  penalties 
**  received  by  the  coroner  and  attorney  of  our  lord  the  king, 
''  in  the  court  of  our  said  lord  the  king,  before  the  king 
**  himself,  of  Trinity  term,  in  the  third  year  of  king  George 
IV.,  1822."  It  particularised  all  the  fines  imposed  on  the 
three  defendants,  and  was  stated  to  have  been  returned  the 
12th  February,  1823.  But  the  additional  information  neces- 
sary prior  to  the  commencing  an  action  not  being  otherwise 
attainable,  the  parties  aggrieved  memorialized  the  lords 
of  the  treasury,  praying  that  their  lordships'  solicitor  might 
be  directed  to  inquire  into  the  circumstances  of  the  case, 
and  to  ascertain  and  communicate  to  them  the  name  of 
the  person  by  whom,  or  by  whose  order  or  authority  the 
extent  had  been  issued ;  and  were  referred  by  their  lord- 
ships to  the  court  of  Exchequer  as  the  jurisdiction  to 
which  application  should  be  made  for  redress. 

The  affidavit  on  which  the  application  was  grounded  set 
forth  the  circumstances  stated,  and  alleged  that  a  certificate 
of  the  payment  of  the  fines,  or  a  copy  of  it,  had  been  pro- 
duced to  the  sheriff's  officer,  and  that  he  had  been 
informed  of  the  nature  of  the  sentences  imposed  on  the 
defendants,  and  that  they  could  not  have  been  released 
from  custody  unless  the  fines  had  been  paid ;  but  that 
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1825.        notwithstanding  he  continued  in  possession  of  the  property 
tITk^o     24  hours. 

Shackkll         Jervis  stated  that  the  application  had  a  twofold  object; 

and  others.     ^^^^  ^^  ^^^  ^ ^  ^^  ^^  ^^^^  ^j^^^  j^  ^^j^j^^  ^^^  ^^^j  j^^  ^^ 

way  of  any  action  which  might  be  brought ;  second,  to 
call  upon  the  Attorney  General  to  point  out  the  officer  by 
whose  negligence  or  misconduct  the  process  had  issued. 
The  Court  granted  an  order,  calling  on  the  Attorney 
General,  the  solicitor  of  the  treasury,  the  lord  treasurer's 
remembrancer,  the  senior  sworn  clerk  in  his  office,  and  the 
deputy  clerk  of  the  foreign  estreats  of  the  Court  and 
deputy  comptroller  of  the  pipe,  to  shew  cause  at  the 
Sittings  after  term. 

Cray*i  Inn  The  Attorney  General  now  appeared  accordingly,  but 
Febrmru  23.  Stated  that,  as  Attorney  General,  he  had  no  interest  in  the 
question.  An  irregularity  was  supposed  to  have  been  com- 
mitted by  some  of  the  officers  of  the  court  of  King's  Bench 
or  the  Exchequer,  and  the  application  was  intended  to 
discover  through  him  the  paLrticular  officer  who  had  been 
guilty  of  it.  But  the  officers  of  neither  Court  were  under 
his  control,  and  he  did  not  possess  the  means  of  giving  the 
information  required.  The  seizure  of  the  defendants'  pro- 
perty, he  observed,  after  they  had  paid  the  fines,  had  been 
owing  to  some  mistake  committed  by  soihe  of  the  officers 
of  one  of  the  two  Courts,  originating  in  the  change  which 
had  taken  place  in  the  mode  of  returning  estreats  from  the 
King's  Bench  into  this  Court  since  the  year  1819.  Down 
to  that  period,  the  estreats  of  fines  imposed  in  the  King's 
Bench  were  never  returned  into  the  Exchequer  until  the 
Jims  had  been  satisfied.  That  practice  was  then  discovered 
to  be  at  variance  with  the  mode  prescribed  by  the  statute 
22  and  23  Car.  II.,  c.  22(a),  and  in  consequence  two  re- 
Co)  Intituled  "  An  act  for  the  better  and  more  certain  recovery  of 
fines  and  forfeitures  due  to  his  majesty.'* 
After  the  preamble,  reciting  that  by  old  statutes  it  was  provided,  that 
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turns  had  been  regularly  made  since,  one  of  fines  imposed        182.5. 
and  not  paid,  the  other  of  fines  received:  and  the  new  and     j^^  j^^^^ 
correct  course  had  been  followed  in  the  present  instance.  v. 

But  although  both  the  estreats  had  been  certified  into  this  aud  others. 
Court  prior  to  the  extent  issuing,  the  question  was,  whether 
the  officers  could  have  known  that  they  referred  to  the  same 
fines.  He  then  described  all  the  proceedings  which  had 
taken  place  with  regard  to  the  estreating  of  the  fines  and 
the  issuing  of  the  process  as  detailed  in  the  subsequent  af- 
fidavits, suggesting  that  perhaps  the  proper  method  for  ob- 
taining a  discharge  to  the  party  was  by  paying  the  fine 
into  the  Exchequer,  or  by  coming  in  and  praying  a  quietus 
from  that  Court.  He  added,  that  the  sheriffs  of  London 
were  not  before  the  Court,  and  it  would  be  an  extreme 

the  estreats  of  fines  should  be  certified  and  delivered  into  the  Exchequer 
yearly,  and  that  from  thence  the  estreats  of  the  summons  should  go 
forth  through  all  shires  for  the  levying  thereof,  since  which  many  abuses 
and  mischiefs  were  practised,  not  only  by  the  not  timely  certifying  and 
estreating  the  said  fines,  &c.,  but  also  by  the  sinister  practice  amongst 
officers  in  sparing,  discharging,  and  not  certifying  at  all,  or  if  they  do 
certify,  yet  by  miscertifying  and  estreating  the  said  fines,  &c.,  into  the 
said  court  of  Exchequer : — the  second  section  enacts,  that  from  thence- 
forth all  fines,  post  fines,  issues,  amerciaments  forfeited,  recognizances, 
sum  and  sums  of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them 
or  any  of  them,  and  cXi  other  forfeUvret  whatsoever,  which  already  are 
or  hereafter  shall  be  $et,  imposed,  lost,  or  forfeited,  in  his  majesty^s  courts 
of  King's  Bench,  Common  Bench,  or  Exchequer,  shall  be  certified  and 
estreated  in  and  into  the  said  court  of  Exchequer,  twice  in  every  year, 
yearly,  (that  is  to  say),  all  fines,  post  fines,  issues,  amerciaments  forfeited, 
recognizances,  sum  and  sums  of  money  paid  or  to  be  paid  in  lieu  or  sa- 
tisfaction of  them  or  any  of  them,  and  all  other  forfeitures  whatsoever 
arising  in  any  of  the  said  Courts,  from  the  beginning  of  Hilary  term  in 
every  year,  to  the  beginning  of  every  Trinity  term  in  every  year,  shall  be 
and  are  hereby  ordained  to  be  certified  and  estreated  in  and  into  the  said 
court  of  Exchequer,  the  last  day  of  every  Trinity  term  in  every  year. 
And  all  fines,  post  fines,  issues,  amerciaments  forfeited,  recognizances, 
sum  and  sums  of  money  paid  and  to  be  paid  in  lieu  or  satisfaction  of 
them  or  any  of  them,  and  all  other  forfeitures  whatsoever  arising  in  any 
of  the  said  Courts  from  tlie  beginning  of  every  Trinity  term  in  every 
year,  to  the  beginning  of  Hilary  term  in  every  year,  shall  be  in  like 
manner  certified  and  estreated  in  and  into  the  said  court  of  Exchequer^ 
the  said  last  day  of  every  Hilary  term  in  every  year. 
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1835.        hardship  on  those  officers,  who  were  in  no  way  culpable. 
The  Kivo     ^  make  the  order  absolute  as  against  them  without  giving 
^'  them  notice,  the  consequence  of  which  would  be  that  an 

and  others,    action  would  be  immediately  brought  against  them. 

The  Court  said  it  was  clear  that  a  gross  mistake  had 
been  committed  in  some  quarter^  and  that  some  role 
should  be  laid  down  to  prevent  a  recurrence  of  it;  and  di- 
rected that  the  former  order  should  be  enlarged  until  the 
second  Friday  in  Easter  term^  and  that  in  the  meantime 
the  late  sheriffs  of  London  and  their  under-sherifli,  the 
clerk  of  the  pipe  and  his  deputy,  the  foreign  apposer  and 
his  deputy,  and  the  clerk  of  the  nihils,  should  be  served 
with  the  order  to  shew  cause.  Previously,  however,  to  the 
day  appointed,  on  motion,  supported  by  affidavit  that  all  the 
fines  had  been  ultimately  paid  to  E.  H.  Ltuhingion,  Esq., 
the  master  of  the  crown  office,  for  the  use  of  his  miyesty, 
and  that  he  or  his  deputy  could  give  material  information 
on  the  subject,  another  order  was  made  that  those  officers 
should  receive  notice  to  appear,  and  the  time  (or  shewing 
cause  was  further  enlarged. 

On  the  sheriffs  being  made  parties  to  the  order,  an  affida- 
vit was  made  by  the  officer  who  had  executed  the  process, 
importing,  that  when  he  entered  on  the  premises  the  re- 
ceipts for  the  fines  could  not  be  produced  to  him ;  that  he 
thereupon  left  a  man  in  possession,  directing  him  not  to  put 
the  defendants  to  any  inconvenience,  and  not  to  mention  his 
business  there  to  any  person ;  that  about  nine  o'cloek  at 
night  of  the  same  day,  one  of  the  defendants  called  at  his 
house  and  produced  a  paper  purporting  to  be  a  copy  of  a  me- 
morandum acknowledging  the  receipts,  by  or  on  the  behalf  <^ 
Mr.  Jones,  marshal  of  the  King's  Bench,  of  certain  sums  of 
money,  which  he  believed  to  be  the  sums  of  500/.  and  300/. 
referred  to  in  the  former  affidavits;  but  the  sums  mentioned 
therein  not  corresponding  with  the  sums  directed  to  be  le- 
vied, and  the  paper  produced  not  being  an  original,  or  even 
an  authenticated  copy,  the  same  was  left  with  him  at  his  re- 
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quest  in  order  to  make  further  inquiry;  that  on  the  follow-         1825. 
ing  morning,  the  Ist  of  September,  1824,  he  consulted  Mr.     xheK^o 
Collingridge,  one  of  the  secondaries  of  London,  respecting  «• 

what  had  occurred,  and  in  the  afternoon  of  that  day  by  the  smd  others, 
advice  of  that  of&cer,  withdrew  from  the  possession  of  the 
defendants'  effects,  at  the  same  time  informing  them  of  his 
inability  to  procure  information  concerning  the  payment  of 
the  fines,  and  reserving  to  himself  the  liberty  to  re-enter 
if,  on  further  inquiry,  he  should  find  they  had  not  been 
paid,  and  the  defendants,  or  one  of  them,  expressed  per- 
fect satisfaction  at  his  conduct. 

The  case  now  coming  on  again,  Clarke,  N.  G.,  appeared      Afay  14. 
for  the  Attorney  General,  but  took  no  part  in  the  discus- 
sion. 

Bolland,  on  behalf  of  the  sheriffs,  contended  that  the 
order  ought  not  to  be  made  absolute  as  against  them;  or 
that  if  the  writ  were  set  aside,  the  sheriffs  should  be  saved 
harmless,  and  protected  against  the  consequences  of  an 
action,  to  which  without  that  safeguard  they  would  be 
liable.  He  relied  on  the  affidavit  as  evidence  that  they 
had  done  nothing  but  what  was  incumbent  on  them  in  the 
execution  of  their  duty,  and  that  their  officer  had  con- 
ducted himself  with  the  utmost  forbearance  and  delicacy. 
For  if  a  writ,  good  on  the  face  of  it,  however  irregularly  is- 
sued, were  put  into  the  hands  of  a  sheriff,  he  was  not  at 
liberty  to  exercise  any  discretion,  but  was  bound  to  execute 
it;  and  he  would  be  protected  by  it,  until  it  were  set  aside, 
or  quashed,  but  not  afterwards.  The  writ  in  question  was 
of  that  description,  and  consequently  left  the  sheriffs  no 
option.  The  gravamen  of  the  complaint  against  them  was, 
that  their  officer  remained  24  hours  in  possession  of  the 
property,  notwithstanding  he  had  been  told  that  the  fines 
were  paid.  But  the  receipts  were  in  the  hands  of  the  de- 
fendants' solicitor,  who  was  in  the  country,  and  the  docu- 
ment exhibited  to  the  officer  as  evidence  of  the  payment 
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only  covered  800/.  out  of  1300/.,  and  did  not  come  from 
the  crown  of&ce,  which  was  the  proper  repository,  but  was 
procured  for  the  occasion  from  some  of  the  officers  of  the 
King's  Bench  prison.  That  paper,  therefore,  could  not 
have  justified  the  officer  in  withdrawing  from  the  posses- 
sion without  inquiry. 


Tindal,  on  the  part  of  Mr.  Lushington,  premising  that 
that  officer  was  not  required  to  shew  cause  by  the  order 
served  upon  him,  and  that  it  was  only  suggested  by  the 
defendants'  affidavit  that  he  could  give  information  to  the 
Court,  attended  for  the  latter  purpose,  not  producing  any 
affidavit.  He  observed,  that  Mr.  Luskington^t  object  was 
to  explain  the  course  of  practice  in  the  crown  office  with 
regard  to  estreating  fines,  and  to  shew  that  whatever  he 
had  done  was  strictly  conformable  thereto.  From  the 
earliest  period  down  to  the  statute  of  Car.  II.  already  re- 
ferred to,  the  practice  was  not  to  estreat  Jims  into  this 
Court,  which  were  imposed  by  the  court  of  King's  Bench, 
until  they  were  paid.  The  duty  imposed  by  that  statute 
upon  the  officer  of  the  court  of  King's  Bench  is  to  estreat 
not  merely  such  fines  as  are  paid,  but  also  alljines  that  are 
not  paid.  But  notwithstanding  the  enacting  words  of  the 
statute,  which  are  perfectly  clear,  for  some  reason  which 
cannot  be  explained,  from  the  time  of  its  enactment  down 
to  the  year  1819,  the  old  practice  still  continued.  Some- 
times, indeed,  the  court  of  King's  Bench  made  a  special 
order  that  a  fine  should  be  estreated  into  the  Exchequer, 
although  it  was  not  paid,  in  order  that  a  more  speedy  pro- 
cess might  issue  for  its  recovery.  (Hullock,  B.  That 
might  have  been  done  by  process  issuing  immediately  out 
of  the  court  of  King's  Bench).  Certainly,  it  might  have 
been  legally  done  by  a  levari  facias.  In  1819,  this 
statute  having  been  brought  under  the  attention  of  the  late 
Mr.  Dealtry^  he  thought  that  no  usage,  however  ancient, 
would  justify  a  practice  in  direct  violation  not  only  of  the 
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spirit,  but  the  letter  of  an  act  of  parliament.  And  since 
that  time  the  duty  in  question  has  been  performed  accord- 
ing to  the  words  of  the  statute,  and  not  only  have  the  tines 
been  estreated  which  have  been  paid,  but  those  also  which 
have  not  been  paid,  although  the  party  has  been  in 
custody  at  the  time.  It  is  in  accordance  with  this  prac- 
tice that  the  fines  were  returned  in  the  present  instance, 
and  it  is  the  recent  alteration  in  the  mode  of  making  the 
returns  that  has  occasioned  the  mistake  complained  of. 
He  then  submitted,  that  the  Court,  before  pronouncing  that 
any  officer  had  done  wrong,  ought  to  consider  whether  the 
defendants  had  taken  all  the  steps  which  the  law  required 
of  persons  in  their  situation  in  order  to  obtain  a  complete 
discharge  from  the  fines;  and  he  argued  that  they  had  not, 
for  payment  of  the  money  was  not  sufficient  for  that  pur- 
pose. The  parties  ought  to  have,  moreover,  applied  to  the 
Couil  for  an  order  to  stay  the  process,  which,  by  the  regular 
course  of  office,  ought  to  issue  upon  the  return  of  the  first 
estreat.  On  the  estreat  of  the  netting  of  the  fines  into  this 
Court,  they  became  debts  of  record,  and  no  debt  of  record 
can  be  discharged  but  by  matter  of  record.  In  the  com- 
mon case  of  a  debt  being  recovered,  it  is  the  duty  of  the 
defendant,  and  not  of  the  plaintiff,  to  enter  satisfaction  on 
the  record,  and  in  that  of  a  recognizance  to  appear  at 
quarter  sessions  or  any  other  place,  the  defendant  does  not 
exonerate  himself  from  all  liability  by  keeping  the  condi- 
tion of  the  objligation,  it  is  also  his 'duty  to  pray  a  quietus 
from  this  Court. 


1825. 
The  Kino 

V. 

Shackell 
and  others. 


Mr.  Grimwood,  as  lord  treasurer's  remembrancer's  de- 
puty, described  the  course  pursued  in  enforcing  estreats 
into  this  Court  from  the  court  of  King's  Bench  to  the  ef- 
fect following: — By  the  act  of  parliament,  the  estreats  in 
question  are  returnable  twice  in  the  year,  the  last  days  of 
Hilary  and  Trinity  terms.  They  are  delivered  into  my 
hands,  I  deliver  them  over  to  the  clerk  of  the  estreats,  and 


Course  pur- 
sued in  en- 
forcing es- 
treats into 
this  Court 
from  the 
court  of 
King's 
Bench. 
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1825.        it  then  becomes  his  duty  to  issue  the  summons  of  the 
The  KivG     Oreen  wax  (*),  which  is  a  levari,  to  the  sheriffs  of  the 

^    V*  respective  counties,  on  the  seal  day  after  the  return  of  the 

Shackell  .  ... 

and  othera.    estreat  into  this  Court.    This  is  returned  in  the  following 

Easter  term,  and  then  the  same  officer  issues  a  second 

summons  to   the    sheriffs    on    the    seal    day  after  the 

following  Trinity  term.  In  the  Michaelmas  or  Hilary  term 

following,  upon  the  return  of  the  second   process,  the 

sheriffs  are  apposed  before  the  foreign  apposer,  and  those 

fines  which  are  returned  nihil,  are  handed  over  throi^ 

the  clerk  of  the  niAils  to  the  pipe  office,  and  entered 

upon  the  great  roll,  and  become  debts  upon  record,  and 

schedules  from  the  great  roll  are  sent  out  from  thence  to 

the  office  of  the  lord  treasurer's  remembrancer,  who  by  his 

officers  orders  the  process  of  extent  to  issue.     He  added 

that  the  writ  under  consideration  had  been  issued  in  strict 

accordance  with  the  practice  stated. 

The  deputy  clerk  of  the  foreign  estreats  and  deputy 

comptroller  of  the  pipe,  as  a  party  to  the  order,  made  a 

statement  in  substance  as  follows: — ^The  inconvenience 

has  been  occasioned  in  the  present  instance  by  the  double 

*  This  is  a  writ  so  called  from  the  colour  of  tlie  wax  with  which  it  is 
sealed.  It  is  said  in  a  note  to  C.  B,  GilberVt  Treat,  on  Exch.,  p.  74, 
that  the  summons  of  the  Green  wax  is  the  same  with  the  summons  of 
the  pipe;  and  the  form  of  the  latter  is  given  at  p.  114,  of  the  same 
work,  from  which  it  appears  to  be  a  writ  directed  to  each  sheriflf,  com- 
manding him  to  be  before  the  treasurer  and  barons  of  the  Exchequer 
at  Westminster,  on  the  morrow  of  the  Utas  (or  Octave)  of  Elaster  next 
following,  and  to  have  then  there  whatever  he  owes  the  king,  &c.  To 
this  writ  is  annexed  a  transcript  of  all  the  items  of  the  casual  revenue 
with  which  the  particular  sheriff  is  chargeable.  It  is  laid  down  in  the 
same  treatise,  (p.  115),  that  the  summons  of  the  pipe  is  in  the  nature 
of  ^  fieri  faciat,  and  (p.  131)  that  the  sheriff  is  to  levy  the  charges 
attached  to  the  summons  of  the  Green  wax.  (See  pp.  528 — 9,  post). 
If  he  does  so  and  makes  his  return  accordingly,  it  is  to  be  presumed 
that  the  second  summons  mentioned  in  the  text  does  not  go  out ;  we 
understand,  however,  that  in  practice  the  sheriff  never  does  make  the 
levy  on  the  first  summons.  It  did  not  distinctly  appear  whether  the 
parties  in  the  present  case  had  or  had  not  received  notice  from  the 
sheriffs  of  the  issue  of  the  two  summonses,  or  either  of  them. 
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return,  and  has  never  occurred  in  any  oih&t ;  whenever        1826. 
fines  not  received  have  been  estreated  into  the  court  of    j^^  jj^^^^ 
Exchequer,  it  has  been  understood  by  the  officers  of  that  v- 

Court  that  they  were  not  to  be  levied,  or  received  by  the  and  othen. 
officers  of  any  other  Court,  and  that  no  officer  in  the  Ex- 
chequer has  authority  to  set  one  record  against  another, 
or  to  dischai^e  a  debt  from  the  rolls  without  an  order  of 
the  Court.  The  object  of  returning  the  fines  paid  is  to 
charge  the  person  who  has  received  them,  not  to  acquit  any 
other  person.  The  clerk  of  the  estreats  acts  entirely 
ministerially.  When  he  finds  a  fiiie  estreated  as  unpaid, 
it  is  his  duty,  as  a  matter  of  course,  without  further  ex- 
amination, or  exercising  any  discretion  whatever,  to  issue 
process  for  its  recovery. 

The  Chief  Baron  supposed  the  case  of  the  imposition 
and  receipt  of  the  fine  appearing  on  one  and  the  same 
estreat ;  and  asked  whether,  in  those  circumstances,  the 
clerk  of  the  estreats  would  feel  it  to  be  his  duty  to 
proceed  for  the  levy  of  it. 

The  Clerk  of  the  Estreats  answered  he  would,  but  that 
if  he  were  aware  of  the  fact  of  a  previous  payment,  he 
would  give  the  party  notice  of  the  process,  although  that 
was  not  a  part  of  his  duty. 

Jervis,  intimated  that  he  would  not  press  the  order  as 
against  the  sheriffs,  but  expressed  doubts  whether  the 
king's  coroner  had  had  a  right  to  receive  the  fines,  but 

HuLLocK,  B.,  referred  to  C  B.  Gilbert's  Treat,  on 
Exch.  {a),  and  the  case  of  the  King  v.  Woolfe  (6),  as 
authorities  that  he  had ;  and  the  whole  Court  said  that 
that  officer  had  acted  properly  in  all  respects. 

The  other  parties  to  the  order  were  in  attendance,  but 
were  not  furnished  with  affidavits.  The  Court  thereupon 
(a)  See  pp.  7,  8  (6)  2  B.  &  A.  609. 
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1825.        said,  that  although  it  was  competent  to  them   to    re- 
The  Kino     ©^^^6  information  respecting  the  general  practice  on  the 
V- .         mere  statement  of  their  officers,  they  were  not  at  liberty 
and  others.     ^  observe  that  course  with  respect  to  the  facts  and  dates 
in  the  particular  case.     They  therefore  enlarged  the  order 
till  this  term,  that  all  the  circumstances  of  the  case  might 
be  verified  by  the  affidavits  of  the  parties  concerned. 
June  ilth.         In  obedience  to  this  direction,  affidavits  were  made  by 
most  of  the  officers  already  mentioned,  on  which  the  case 
now  stood  for  final  discussion. 

The  affidavit  of  the  deputy  clerk  of  the  foreign  estreats, 
and  deputy  comptroller  of  the  pipe,  stated,  that  in  the 
latter  character,  he  never  had  had  any  duty  to  perfonfi  in 
respect  to  issuing  or  not  issuing  the  process  complained 
of.  That  as  deputy  clerk  of  the  foreign  estreats,  he  re- 
ceived out  of  the  office  of  the  lord  treasurer's  remem- 
brancer, (which  is  separate  and  distinct  from  that  of  the 
clerk  of  the  estreats),  the  three  King's  Bench  rolls  before 
specified.  That  he  received  the  first  of  the  said  rolls  on 
the  12th  February,  1822,  and  agreeably  to  his  duty, 
caused  to  be  issued  on  the  8th  March,  1822,  the  then 
'  Exchequer  seal  day,  in  the  summons  of  the  Green  wax, 
the  fines  therein  contained  directed  to  the  sheriff  of 
Surrey,  to  be  levied  or  received  for  the  king's  use.  That 
he  received  out  of  the  same  office  on  the  26th  June  in  the 
same  year,  the  second  roll,  and  caused  to  be  issued  on  the 
26th  July,  1822,  the  then  Exchequer  seal  day,  in  the 
summons  of  the  Green  wax,  the  fines  therein  contained 
directed  to  the  sheriffs  of  London  and  Middlesex,  to  be 
levied  or  received  for  the  king's  use.  That  the  under- 
sheriffs  of  Surrey  and  London,  on  their  respective  apposals 
before  the  foreign  apposer,  did  not  acknowledge  their 
having  levied  or  received  the  said  fines  or  any  of  them, 
and  the  said  fines  therefore  remained  on  said  two  rolls  atid 
on  said  two  summonses  of  the  Green  wax  as  due  to  the 
crotvn.    That  on  the  I2th  of  February,  1823,  he  received 
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the  third  roll  out  of  the  same  office,  containing,  in  addition 
to  the  fines  returned  in  the  two  former  rolls,  the  fine  of 
300/.  imposed  on  Arrowsmith,  which  was  not  found  to     „     ^• 

.  SUACKELL 

have  been  previously  returned  into  the  Exchequer  at  all.  and  others. 
That  each  of  three  said  rolls  contained  distinct  estreats  of 
recognizances  forfeited,  and  fines  received  and  fines  not 
received,  each  returned  by  itself  with  an  appropriate  head- 
ing. That  it  has  not  been  the  practice,  nor,  according  to 
his  belief,  any  part  of  the  duty  of  himself  or  any  of  his 
predecessors,  to  compare  any  of  the  fines  under  the  head* 
ing  o(  fines  received  with  the  fines  not  received^  or  to  refer 
thereto,  until  application  made  by  the  king's  coroner  and 
attorney,  or  by  bailiffs  of  lords  of  liberties,  on  their  respec- 
tive accounts  touching  such  fines,  or  on  some  other  special 
occasion,  but  that  up  to  September  last  no  such  applica- 
tion had  ever  been  made  to  him.  That  he  never  penisedj 
or  examined,  or  knew  the  contents  of  that  part  of  the  last 
mentioned  roll  under  the  heading  of  fines  received,  and  did 
not  know  that  said  fines  had  been  returned  as  received  until 
some  time  in  the  month  mentioned,  when  in  consequence  of 
a  complaint  then  made,  his  attention  was  for  the  first  time 
called  to  the  same.  That  the  process  so  issued  by  him 
had  been  returnable  more  than  two  years  before,  and  no 
levy  had  been  made  under  it;  and  no  process  for  the  levy- 
ing of  said  fines  or  any  of  them,  had  been  since  issued  by 
him  out  of  his  office.  That  he  never  had  known  one  in^ 
stance  in  which  the  return  of  fines  received  in  the  crown 
office  (and  they  had  been  numerous)  had  been  considered  an 
authority  to  sanction  him  or  any  other  officer  of  the  Court, 
to  respite  or  discharge  any  fine  or  debt  previously  returned 
as  not  received;  and  he  never  believed  that  he  had  any 
discretionary  power  to  act  therein,  otherwise  than  accord- 
ing to  the  practice  as  deposed  to. 

The  clerk  of  the  nihils  by  his  affidavit  averred,  that  it 
was  his  duty  to  transcribe  from  the  estreats  which  he  re- 
ceived from  the  deputy  clerk  thereof,  in  or  soon  after 
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1625.        Hilary  tenn  yearly,  all  fines,  8cc.y  imposed  or  forfeited  in 
The  Kino     ^^  Courts  of  Westminister^  assizes,  sessions  of  sewers,  and 
V-  sessions  of  the  peace,  which  have  been  nihiled  upon  the 

and  others,  apposals  of  all  the  accounting  sheriffs  in  England,  on  a 
parchment  roll  called  the  nihil  roll,  and  to  transmit  the 
same  to  the  office  of  the  clerk  of  the  pipe  on  or  before  the 
first  day  of  Easter  term  following.  That  the  estreats  re- 
ceived by  hixjf^  from  the  deputy  clerk  of  the  same  for  the 
year  ended  at  Michaelmas,  1822,  comprised  the  several 
fines  for  which  the  process  had  issued,  and  that  said  fines 
having  been  marked  nihil  by  the  foreign  apposer,  he 
transcribed  the  same  into  the  nihil  roll  of  that  year,  and 
transmitted  the  same  into  the  pipe  office  in  or  about 
Easter  term,  1824. 

One  of  the  clerks  in  the  pipe  office  swore  that  schedules 
of  the  pipe  are  made  out  from  the  nihil  roll,  when  trans- 
mitted into  the  pipe  office,  by  the  several  attorneys  therein, 
according  to  their  assignments  or  divisions  of  counties,  for 
the  purpose  of  being  transmitted  to  the  lord  treasurer's  re- 
membrancer's office,  to  be  sent  out  in  process  of ^eri  facias, 
capias,  and  extent.  That  the  nihil  roll  transmitted  into 
the  pipe  in  or  about  Easter  term,  1824,  comprised  the 
fines  for  which  the  process  had  issued,  and  that  London 
and  Middlesex  being  within  the  assignment  for  which  de- 
ponent acted,  he,  in  or  about  Trinity  term  following,  made 
and  transmitted  to  the  lord  treasurer's  remembrancer's  of- 
fice a  schedule  of  the  pipe  containing  the  aforesaid  fines. 

The  affidavit  of  the  senior  sworn  clerk  in  the  lord  trea- 
surer's remembrancer's  office  stated,  that  for  upwards  of 
50  years  during  which  he  had  been  a  clerk  in  that  office,  it 
had  been  the  uniform  practice  for  the  sworn  clerks  in  the 
pipe  office,  to  transmit  into  the  first-mentioned  office,  in  or 
soon  after  Trinity  term,  annually,  schedules  of  fines,  &c., 
due  to'  his  majesty,  which  have  been  nihiled  on  the  ap- 
posals of  under-sheriffs  on  the  summons  of  the  Green  wax 
issued  by  the  clerk  of  the  foreign  estreats  or  his  deputy. 
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(such  process  being  a  levari  only,  to  be  executed  on  the        i^^^* 
goods  and  chattels  of  the  debtors),  for  the  purpose  of  be-     7^^  Ki»a 
ing  sent  out  in  the  stronger  process  of  the  other  office,  be-  ^- 

ing  a  Jieri  facias,  capias,  and  extent.  That  in  Trinity  and  others. 
term,  1824,  or  soon  aflerwards,  he  received  from  the  pipe 
office,  for  the  purpose  mentioned,  amongst  other  schedules 
of  fines,  &c.,  one  contain'mg  the  fines  imposed  in  Michael- 
mas term,  2  Geo.  IV.,  and  in  Easter  term,  3  Geo.  IV., 
with  the  omission  already  noticed.  That  the  secondaries 
and  sworn  clerks  in  the  lord  treasurer's  remembrancer's  of- 
fice, act  by  assignments  or  divisions  of  counties  and  cities 
and  towns,  and  London  and  Middlesex  being  within  de- 
ponent's assignment,  he  issued  on  the  seal  day  after  Tri- 
nity term  last,  the  writ  in  question  directed  to  the  sheriffs 
of  London  for  the  purpose  of  levying  the  fines  and  for- 
feitures therein  mentioned.  The  affidavit  further  alleged 
that  it  had  been  the  invariable  practice  to  issue  the  pro- 
cess aforesaid  at  the  seal  day  next  after  the  schedules  of 
the  respective  debts  have  been  received  from  the  pipe  of- 
fice, except  as  to  such  as  might  have  been  discharged  or 
respited  by  order  of  the  Ck)urt.  There  was  another  affi- 
davit, but  it  was  immaterial,  and  was  not  read. 

Brougham,  for  the  deputy  clerk  of  the  foreign  estreats, 
and  deputy  comptroller  of  the  pipe,  shewed  cause,  insist- 
ing that  no  blame  could  be  imputed  to  that  officer.  Two 
estreats  of  Jines  unpaid  were  returned  into  this  Court  by  the- 
king's  coroner,  one  of  1100/.  on  the  12th  March,  1822,  the 
other  of  200/.  on  the  26th  June  following.  The  clerk  of 
the  estreats  swears,  and  cannot  be  contradicted,  that  his 
duty  with  regard  to  issuing  process  for  the  recovery  of 
such  fines  is  merely  ministerial  and  executive.  Therefore, 
he  sent  out  process  to  the  sheriffs  of  Surrey  and  of  Mid- 
dlesex tested  severally,  the  8th  March,  and  the  26th  July, 
1822;  and  so  far  all  was  complete  and  conclusive.  But 
then  came  a  proceeding  quite  new  in  practice  till  within 
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1825.        the  last  six  years.    Formerly  the  King's  Bench  returned 
The  Kino     those  fine$  only  that  were  received.     Now  the  fines  are  re- 
V-  turned  when  imposed,  in  the  first  instance,  and  a  second 

and  others,    return  takes  place  after  they  have  been  paid.     There  is 
something  inconsistent  in  this.     The  officers  of  the  crown 
office  were  fundi  officio,  after  having  made  the  first  es- 
treat; but  as  if  they  still  had  had  the  management  of  the 
matter,  they  received  the  fines,  and  on  the  12th  Februaiy, 
1823,  the  process  of  this  Court  having  in  the  meantime 
issued  for  its  recovery,  made  a  second  return  of  the  re- 
ceipt of  the  money.     Now  in  order  to  put  themselves  into 
a  situation  to  receive  it,  they  ought  to  have  previously 
moved  this  Court  to  discharge  the  first  return.     It  would 
have  been  a  novelty,  but  one  incidental  to,  and  consequent 
upon,  the  other  novelty.    That  step,  however,  not  having 
been  taken,  the  clerk  of  the  estreats  was  left  in  utter  igno- 
rance of  the  payment  of  the  fines;  and  the  fines  having 
been  nihiled  on  the  apposals  of  the  sherifis,  and  remaining 
on  the  rolls  as  debts  to  the  crown,  the  first  estreats  were 
transmitted  by  that  officer  as  a  matter  of  course  to  the 
clerk  of  the  nihilsj  and  there  his  duty  ended.     The  writ 
under  which  the   levy  was  made  went  out  of  the  lord 
treasurer's  remembrancer's  office,  with  which  the  clerk  of 
the  estreats  has  no  connection.     But  it  is  said,  that  hav- 
ing a  document  in  his  hands  shewing  the  satisfaction  of 
the  fines,  he  ought  to  have  forborne  the  usual  proceedings 
preparatory  to  the  final  process.     Now  to  this  objection 
his  affidavit  furnishes  a  satisfactory  answer;  for  it  appears 
thereby,  first,  that  he  was  not,  nor  was  obliged  by  his  duty 
to  make  himself,  acquainted  with  the  contents  of  that  do- 
cument:   secondly,  that  if  he  had  known  what  it  con- 
tained, he  could  not  have  acted  on  that  knowledge,  for  the 
former  rolls  and  summonses,  recording  the  fines  as  debts  to 
the  king,  were  imperative  on  him,  and  he  had  no  right  to 
look  beyond  them,  or  to  set  one  record  against  another. 
Nothing  short  of  an  application  to  the  Court  could  have 
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prevented  the  inconvenience  which  ensoed.    However,  the        ^d^^- 
whole  of  the  grievance  suffered  by  the  defendants  might     ThTKiKo 
have  been  avoided  by  producinir  the  memorandum  of  the  v. 

satisfaction  of  the  fines.  The  vnrit  was  in  the  alternative^  and  others, 
commanding  the  sheriffs  to  levy,  unless  the  parties  should 
shew  him  cmy  acquittance  or  other  sufficient  discharge,  in 
which  event  he  was  to  stay  the  execution.  If  the  receipts 
had  been  exhibited,  the  sheriffs'  hands  would  have  been 
stopped  in  limine,  and  therefore  the  damage  sustained 
was  entirely  owing  to  the  defendants  themselves  or  their 
attorney. 

Jervis  and  Goulbum,  in  support  of  the  order,  now  ad- 
mitted that  Mr.  Lushington  had  done  nothing  more  than 
his  duty.  They  insisted  that  the  two  summonses  which 
had  been  issued  to  the  sherifib  of  Surrey,  and  of  London 
and  Middlesex  respectively,  were  perfectly  nugatory,  and 
hat  the  former  sheriff  had  no  jurisdiction,  the  parties 
having  been  iix  the  King's  Bench  prison,  which  is  within 
the  borough  of  Southwark.  The  question  was,  not  whe* 
her  the  last  process  had  gone  out  of  the  office  of  the  Clerk 
of  the  Estreats,  but  whether  its  going  out  of  the  lord 
treasurer's  remembrancer's  office,  as  it  did,  had  not  boen 
occasioned  by  the  default  of  the  Clerk  of  the  Estreats. 
Now  that  was  occasioned  by  the  negligence  of  the  latter 
officer,  for  it  was  obviously  his  duty  to  make  himself  ac^ 
quainted  with  the  contents  of  the  estreats  of  fines  received^ 
and  to  transmit  the  scune  into  the  Lord  Treasurer's  Remem- 
brancer's office.  The  object  of  the  statute  in  directing  the 
return  of  fines  paid,  must  have  been  to  inform  the  of- 
ficers of  this  Court  of  the  fact  of  payment  for  the  purpose 
of  guarding  against  the  very  grievance  which  has  taken 
place  here;  and  the  10th  section  (a)  shews  that  the  process 
complained  of  ought  in  this  instance  to  have  been  awarded 
to  the  sheriffs  against  the  king's  coroner,  the  officer  by 

(a)  Stated  pp.  536-7,  post, 

2n 
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1825.        idiom  the  money  had  been  received,  to  call  him  to  account 
The  Kino     ^^  ^^»  ^^^  ^^  against  the  defendants,  by  whom  it  had  been 

„    **  already  paid.    The  clerk  in  the  Lord  Treasurer's  Remem- 

Shackell     ,  .       «•  •<  , ,     i.        1      •   • 

and  othen.  brancer  s  office  was  not  at  all  answerable  for  the  injury 
done,  because  he  posessed  no  means  of  knowing  that  the 
fines  had  been  satisfied,  the  documents  from  which  that 
would  appear  not  having  been  sent  to  him.  The  affidavit 
of  the  Clerk  of  the  Estreats  did  not,  as  it  ought  to  do,  allege 
ignorance  of  the  receipt  of  the  fines  at  the  time  the  extent 
issued ;  nor  did  it  negative  the  perception  of  an  emolument 
by  that  officer  upon  the  payment  of  a  fine  into  the  Ex- 
chequer. (The  clerk  of  the  estreats  denied  that  he  de- 
rived any  emolument  whatever  in  that  way).  The  present 
case  ¥ras  not  at  all  analogous  to  the  action  of  debt,  wheie 
it  was  the  defendants*  duty  to  have  satisfaction  entered  on 
the  record.  The  writ  ought  to  be  set  aside  generally,  for 
*  the  sheriffs  had  not  offered  any  sufficient  excuse,  and  were 
not  entitled  to  be  protected  against  an  action.  The  writ 
provided,  that  if  the  debtor  should  allege  any  sufficient 
discharge,  the  levying  of  the  money  so  appearing  to  be 
discharged,  should  be  stayed;  and  the  defendants  being 
at  large,  was  a  sufficient  proof  of  the  discharge  of  the 
whole  of  the  fines,  (  Per  Curiam,  the  officer  could  not  act 
upon  presumption).  In  support  of  their  argument,  they 
cited  and  relied  on  C.  B.  Cnlbert's  Treat,  on  Exch.,  pp.  7, 
8,  86,  86,  114,  116,  131,  and  132. 

The  deputy  Clerk  of  the  Estreats  stated,  that  the  duties 
of  the  officers  and  the  practice  had  varied  so  essentially 
since  the  publicationof  that  Treatise,  that  it  was  no  now  au- 
thority ;  but  the  Lord  Ti*easurer's  Remembrancer  dissented 
from  that  statement  (a). 

(a)  The  statement  was  too  general ;  but  a  comparison  of  the  practice  as 
described  in  this  case  by  the  officers,  with  the  exposition  of  it  giTen  in 
the  work  in  question,  will  shew  that  material  alterations  have  taken  place 
in  it. 
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Lord  Chie^  Babon.     It  is  quite  impossible  to  sane-        ^^2^- 
tioQ  as  a  part  of  a  general  practice  that  which  has  hap-     t^q  kimo 
pened  in  this  case.     It  is  not  possible  to  impose  as  a  ge-  ^^ 

neral  rule,  that  which  has  been  contended  for,  namely,  and  others. 
that  a  party  bound  by  an  prder  of  any  Court  of  justice  to 
pay  a  sum  e-money,  and  to  be  imprisoned  till  it  be  paid, 
should,  after  havipg  made  the  payment,  be  subjected  to 
the  additional  l^urden  of  seeing  that  the  debt  has  been 
properly  discharged.  Such  a  rule  would  be  contrary  to 
all  the  principles  of  justice,  and  cannot  be  endured  here. 
What  was  done  in  this  instance  was  done  by  mist^e,  for 
I  give  credit  to  the  officer  that  he  was  not  apprized  of  the 
situation  in  which  the  parties  stood  at  the  time  the  writ 
issued.  Beyond  all  question  the  slightest  imputation  does 
not  attach  on  Mr.  Lushingion.  He  did  nothing  but 
what  was  required  by  the  act  of  parliament,  namely,  to 
make  the  several  estreats  according  to  the  different  states 
of  the  facts  at  different  times.  The  grievance  now  com* 
plained  of  certainly  originated  in  the  change  in  the  prac- 
tice, with  respect  to  estreating  fines  from  the  King's  Bench, 
which  has  taken  place  within  the  last  five  or  six  years,  and 
which  has  been  owing  to  the  great  attention  of  the  very 
able  and  intelligent  officer,  whose  name  has  been  already 
mentioned  in  the  course  pf  this  discussion.  Till  within  the 
period  I  have  mentioned,  the  present  mode  of  estreating 
fines  had  not  been  pursued.  Ordinarily  the  king's  coroner 
had  not  returned  the  fines  imposed  merely,  but  only  those 
which  were  actually  received.  And  if  that  course  had 
still  continued,  the  pre9ent  mistake  would  not  have  oc- 
curred ;  for  formerly  the  officers  of  this  Court,  generally 
speaking,  knew  nothing  of  the  fines  imposed  till  they  were 
returned  as  paid;  of  those  which  remained  unpaid,  they 
were,  with  very  few  exceptions,  in  general,  entirely  ignorant. 
Of  course  I  do  not  take  into  account  what  they  might  have 
learned  by  rumour,  or  by  statements  in  newspapers.  But 
the  same  authentic  channel  which  conveyed  to  the  officer's 

2  n2 
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1825.        mind  the  information  of  the  imposition  of  the  fine,  also 
'^[^^l^Q     conveyed  the   infonnation   of  its  receipt,  and  of  course 
«•  no  process  could  then   have  been  sent  out  for  its  re- 

and  others,  covery.  At  the  same  time  one  would  think,  that  in 
common  prudence,  it  was  incumbent  upon  those  who 
had  sufficient  and  distinct  notification  of  the  satisfac- 
tion in  their  hands,  to  take  care  that  no  proceeding 
should  be  resorted  to  for  levying  a  fine  which  previously 
had  been  actually  paid  to  the  righful  receiver.  I  have  no 
doubt  that  the  officers  of  the  court  of  King's  Bench  were 
authorized  in  receiving  the  fine.  It  is  an  ancient  practice ; 
and  that  Court  is  in  possession  of  a  writ  of  privy  seal  is- 
sued at  the  commencement  of  every  reign,  warranting 
them  in  applying  the  money,  or  part  of  it,  in  defraying  the 
prosecutor's  expenses,  which  application  wasactnaUy  made 
in  this  case.  The  residue  of  the  fine  is  never  brought  into 
this  Court,  but  passes  at  once  into  the  privy  purse  (*).  The 
defendants  having  done  all  that  they  were  called  upon  to 
do,  it  must  have  been  the  duty  of  some  officer  to  adopt  the 
necessary  precaution  that  the  estreat  of  the  fine  imposed 
and  not  received,  should  not  be  acted  upon.  That  having 
been  omitted,  the  question  arises  to  which  of  the  officers  is 
the  default,  which  is  probably  the  consequence  of  ancient 
and  inveterate  habit,  imputable.  However,  we  are  not 
called  upon  to  decide  that  question  at  present,  and  there- 
fore, (though  I  cannot  but  feel  an  impression),  I  forbear 
pronouncing  any  opinion  upon  it.  No  relief  which  the 
parties  now  ask  depends  upon  that.  All  that  the  parties  de- 
sire is,  that  the  writ  should  be  set  aside  quia  impravide 
emanavit.  It  appears  to  me,  under  the  circumstances 
which  I  have  stated,  that  it  did  improvidently  issue,  and 
therefore  I  think  that  it  ought  to  be  set  aside. 

(*)  Tindal  slated  in  the  course  of  the  discussion,  that  the  king's  colo- 
n's authority  for  accounting  to  the  privy  purse  for  the  fine,  was  a  war- 
rant signed  by  his  majesty,  and  countersigned  by  three  of  the  lonls  of  the 
treasury. 
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Graham,  B.  I  am  very  willing  to  believe,  that  if 
there  be  a  default  in  any  quarter,  it  must  have  been  occa- 
sioned by  the  double  return,  and  a  strict  and  sort  of  me- 
chanical attention  to  the  ordinary  and  long  established 
course  of  business  in  the  office.  But  without  going  into 
the  circumstances  of  the  case,  it  is  enough  for  me  to 
say,  that  I  concur  in  the  opinion  of  my  Lord  Chief 
Baron. 


1825. 

The  King 

Shackell 
and  others. 


Garrow,  B.  If  the  Court  were  now  called  upon  to 
measure  out  the  compensation  to  which  the  parties,  who 
with  justice  complain  of  this  process,  consider  themselves 
entitled,  it  would  have,  been  indispensably  necessary  to 
enter  into  all  the  circumstances,  both  in  order  to  deter- 
mine the  quantum^  and  to  ascertain  the  individual  by 
whom  it  should  be  rendered.  I  am  very  glad  that  we  are 
not  called  upon  to  exercise  that  duty,  for  the  parties  state 
that  they  have  reserved  to  themselves  the  right  of  ulterior 
proceedings  upon  the  subject.  Upon  the  question,  whe- 
ther this  writ  ought  ever  to  have  issued,  or  whether,  having 
issued  it  ought  to  remain  upon  the  files  in  the  way  of  such 
other  proceedings  as  the  defendants  may  think  it  right  to 
adopt,  no  man  living  can  entertain  a  doubt. 


HuLLocK,  B.  I  also  am  of  opinion  that  this  writ  ought 
to  be  set  aside,  because  it  issued  improvidently.  I  appre- 
hend that  the  only  grounds  on  which  it  can  be  argued  that 
the  writ  should  remain  in  force  are,  either  that  the  King's 
Coroner  was  not  authorized  to  receive  the  fine,  or  that  the 
party  by  whom  it  was  paid  ought  to  have  taken  some 
steps  to  obtain  a  quietus.  In  either  of  these  ca^es,  this 
extent  would  have  been  reg^arly  issued.  But  for  the  pur- 
pose of  determining  the  first  point,it  is  not  necessary  to  look 
into  old  authorities  upon  the  subject,  from  which  however 
it  is  perfectly  clear  that  the  Court  of  King's  Bench  has 
the  right  to  receive  such  fines  by  its  accredited   officer. 
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1825.  Nothing  more  ifi  necessary  than  to  examine  the  act  of  par- 
The  Kino  h&n^nt  itself;  for  by  that  act  the  officer  of  the  King^s 
^'  Bench  is  required  to  return  into  thiis  Court,  not  only  finee 
and  others,  imposed,  but  also  fines  paid,  which  is  a  clear  recognition 
of  his  authority  to  receive  the  money.  Procefls  may  issue^ 
and  sometimes  does  issue  directly  from  the  Court  f^ 
King's  Bench  to  levy  these  finest  In  a  very  recent<»fle  (a), 
where  the  question  of  the  authority  of  the  King's  Bench 
to  issue  a  levari  for  the  recovery  of  a  fine  imposed  there 
was  brought  under  the  consideration  of  the  Court,  it  was 
held  that  the  process  had  been  legally  issued ;  and  no  poi- 
son who  consults  the  authorities  stated  on  that  oocasion  will 
doubt  the  accuracy  of  the  decision.  What  are  the  circam- 
stances  of  the  present  case  ?  The  money  was  paid  to  the 
King's  Coroner,  which  was  beyond  all  doubt  a  payment  to 
the  king.  How  is  the  fact  of  payment  ascertained  ?  By 
stn  estreat  returned  into  this  Court  that  the  money  has 
been  so  paid,  which  estreat  is  in  conformity  with  Ae  actof 
parliament.  What  was  the  object  of  the  act  in  directing 
that  return  ?  To  obviate  the  inconveniences  and  vexations 
recited  in  the  preamble,  and  which  were  not  then  recited 
for  the  first  time.  Because  it  will  be  found  that  from  the 
time  of  Edw,  Ldownwards,  repeated  complaints  of  griev- 
ances such  as  the  present  had  been  made  by  the  subject, 
and  that  a  series  of  statutes  (6)  calculated  to  meet  the  evil 
were  from  time  to  time  framed  by  the  legislature*  The 
statute  of  Car.  II.  provides,  that  the  estreats  of  fines  paid 
shall  be  returned  into  this  Court.  For  what  purpose? 
The  10th  section  clearly  states  it,  namely,  that  the  officer 
by  whom  they  have  been  received,  may  be  charged  with 
them ;  and  it  would  be  difficult  to  understand  for  what 
reason  that  section  was  made  if  this  process  properly  issued. 
The  10th  section  says,  **  That  where  any  fine  or  finea^  sum 
or  sums  of  money,  or  other  forfeitures  due  to  his  majesty, 

(fl)  2  B.  &  A.  609. 
(6)  See  3  Ed.  1,  c.  19.     42  Ed.  3,  c.  9.     7  Hen.  4,  c.  3. 


The  King 
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his  heirs  or  succesaors,  shall  from  haieeforth  at  any  time        i825. 
or  times  be  paid  to  any  sheriff,  clerk  of  assize,  clerk  of  the 
peace,  or  other  officer  or  minister  whatsoever  belonging  to  v. 

any  Court  or  Courts,  and  be,  according  to  the  intent  and  ^^^^g^. 
directions  of  this  act,  certified  and  estreated  in  or  into  the 
said  Court  of  Exchequer ;  there,  and  in  such  case,  the 
summons  or  process  of  the  green  wax  shall  go  forth  and  be 
awarded  to  the  respective  sheriff  Ojgainst  such  officer  and 
officers,  and  other  persons  to  whom  such  fine  or  fines,  mm 
or  sums  of  money,  or  other  forfeiture,  is  or  shall  be  so  paid ^ 
for  the  levying  and  receiving  of  the  same,  so  that  it  may 
appear  when,  to  whom,  and  how  such  monies  are  received, 
answered  and  paid  to  his  majesty,  his  heirs  and  successors; 
any  custom  or  usage  to  the  contrary  notwithstanding/' 

The  Deputy  Clerk  of  the  Foreign  Estreats  said,  that  there 
was  no  instance  of  that  officer  having  ever  acted  differ- 
ently from  what  we  had  done  in  the  present  case. 

HuLLocK,  B.  If  the  question  is,  whether  we  are  to  be 
guided  by  the  statute,  and  the  law  of  the  land^  or  by  some 
supposed,  but  erroneous  course,  of  practice  that  has  been 
long  pursued  in  the  office,  I  apprehend  that  the  Court  will 
be  disposed  to  f<dlow  the  former,  in  preference  to  any  course 
of  practice,  however  long  it  may  have  continued.  By  the 
10th  section  of  the  statute,  when  the  King's  Coroner  ac- 
knowledged the  receipt  of  the  fine,  if  he  did  not  account  for 
it,  no  process  ought  to  issue  against  the  original  party,  but 
against  the  Coroner  only.  That  officer  accounts  for  the 
money,  not  by  sending  it  into  this  Court,  but  by  paying  it  to 
those  parties  who  by  law  are  authorized  to  receive  it.  By 
Stat.  4  and  6  W.  &  M.  c.  24,  s.  6,  the  officer  who  brings  the 
estreats  into  this  Court,  swears  that  they  contain  a  true  ac- 
count of  all  fines  imposed,  and  also  of  all  such  fines  as  have 
been  paid  into  the  Court  from  which  the  return  is  made. 
Those  documents  are  delivered  to  the  Lord  Treasurer's 
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1835.        Remembrancer's  Deputy,  and    by  him  handed  to   the 
jjj^'l^^     Cierk  of  the  foreign  Estreats,    from   whom   they  are 
V.  passed,    to  the  Clerk  of  the   Pipe.      But  the  Clerk  of 

and  otbera.  ^®  Foreign  Estreats  is  an  officer  appointed  expressly 
and  solely  for  the  purpose  of  assisting  the  Clerk  of  the 
Pipe  in  the  management  of  the  casual  reyenne  of  the 
crown,  of  which  fines  of  this  description  constitute  a  part 
Therefore  it  was  the  duty  of  that  officer  to  ascertain  by 
means  of  the  estreat  of  fines  paid,  which  was  r^nmed 
into  this  Court  by  force  of  the  statute,  whether  the 
fine  had  been  paid  or  not,  for  he  ought  to  have  known 
that,  by  the  terms  of  the  act,  it  might  have  been  paid 
previously.  But  it  appears  that  he  reads  the  estreat  of 
fines  imposed,  and  does  not  read  that  of  fines  paid.  In 
the  present  case,  the  process  by  which  the  sheriff  entered 
was  tested  about  fifteen  months  after  the  return  ol  the 
fine  received.  Indisputably  it  did  not  issue  from  the 
office  of  the  Clerk  of  the  Estreats,  but  the  question 
is,  for  what  object  is  the  estreat  of  the  fine  paid  sent  to 
him.  Is  he  not  to  open  it,  or  if  he  does  open  and  read  it, 
is  he  not  to  act  upon  it  ?  If  he  adverted  to  the  statute,  he 
would  have  seen  that  the  process  should  have  been  inter- 
cepted in  its  course  against  the  party,  and  that  it  should 
have  been  sent  out  against  the  King's  Coroner.  That  is  the 
language  of  the  law,  and  there  is  no  necessity  for  the  Clerk 
of  the  Estreats  to  collate  the  rolls,  or  to  set  one  record 
against  another.  If  he  had  transmitted  the  estreat  of 
the  receipt  of  the  fines  into  the  office  of  the  Lord  Trea- 
surer's Remembrancer,  the  process  complained  of  ought 
not  to  have  gone  from  thence.  But  though  he  did 
not  transmit  it,  and  the  process  did  go,  I  do  not  know 
that  there  is  any  imputation  on  his  conduct  in  one  sense 
of  the  word,  it  having  been  conformable  to  a  long  course 
of  practice.  But  it  is  a  practice  that  ought  not  to  continue 
any  longer,  but  should  be  corrected.  If  the  estreat  of 
fines  received  was  to  be  of  any  use,  as  the  legislature  un- 
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doubtedly  meant  it  should,  it  ought  to  have  been  trans-        1825. 
mitted  further,  or  some  step  should  have  been  taken  in    J^^'IT^ 
relation  to  it,  to  put  a  stop  to  further  process  against  the  v. 

party.    With  respect  to  the  second  point,  I  think  the  party     and  o"ere. 
was  sufficiently  discharged  by  the  payment  of  the  fine 
and   I  therefore  concur  that  the  KxAer  should  be  made 
absolute.  .« 

The  order  directed  that  the  writ  should  be  set  aside  quia 
impravide  emanavit,  and  that  the  debt  should  be  dischai^ed 
from  the  Great  Roll  (♦). 

(*)  In  order  to  prevent  a  recurrence  of  the  inconvenience  complained 
of  in  this  case,  a  letter  was  addressed  on  the  26th  October,  1824,  by  order 
of  the  Lords  Commissioners  of  the  treasury,  to  the  Deputy  Clerk  of  the 
Estreats,  directing  that  thenceforward  no  process  should  be  issued  by  any 
of  the  officers  of  the  Exchequer,  for  the  recovery  of  any  fines  imposed 
in  the  Court  of  K.  B.,  and  that  in  case  any  such  should  have  been  then 
issued,  the  same  might  be  stayed  until  their  Lordships'  further  directions. 
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640 


CASES  IN  THE  EXCHEQUER, 


SITTINGS  AFTER  TRINITY  TERM, 

6th.  Geo.  IV. 
{Before  the  whole  Court). 

Oxen  HAM  v.  Esdaile,  Fortescue,  Bluett^  Penny, 

and  KiNGLAKE  (a). 

X  HIS  bill  detailed  the  circumstances  stated  in  the  re- 
ports referred  to  in  the  note ;  suggested  pretences  that  no 
debt  was  due  from  the  Brickdales  to  plaintiff,  (defend- 
ant at  law)  that  he  had  not  been  employed  as  their  attor- 
ney,  but  Kinglake,  to  whom  he  acted  as  clerk ;  and  that 
Kinglake  was  entitled  to  the  demand  upon  the  Brickdales 


1826. 

Vray*t  Inn 

Hall. 
Jultf  6th. 

A  biU  for 
establishing 
a  lien  upon 
deeds  drawn 
fof  the  sale  of 
certain  pre- 
mises, tne 
contract  for 
which  had 

been  rescind-   for  the  business  transacted  for  them,  and  to  some  lien  upon 

edandalleged  ,     \, 

to  have  been  ^^  deeds,  under  the  contract  of  purchase  by  Esdaile,  for 
prepared  W  securing  the  same :  charged  the  contrary,  and  that  plain- 
charged  a  de-  tiff  had  ceased  to  be  clerk  to  Kinglake  previous  to  the 
denyijiir^e  transaction  of  that  business,  having  purchased  Kinglake^s 
plaintiff's  al-  business,  which  he  thenceforward  carried  on  on  his  own 
claiming  a  account  in  a  house  of  Kinglake^  in  consideration  of  100/. 
hen  for  him-  quarterly;   that  Kinglake.  had  stated  in  a  letter  to  him 

self  m  respect   ^  ■'  _  '^ 

of  the  same  (plaintiff)  that  he  (A),  thought  he  had  secured  300/.  to  him 
the™*sse  *^^  (plaintiff)  as  a  compensation  for  giving  up  his  lien  ;  that 
of  the  deeds,  the  action  of  trover  for  the  recovery  of  the  deeds  in  which 
facts  tending  ^  verdict  had  been  obtained  against  the  plaintiff,  had  been 
to  shew  a  con-  commenced  and  carried  on  in  the  name  of  Esdaile  by  For- 

nectionwith  ^.  ,_.  ^,  .         ,  .  n  t 

the  subject  tescue.  Bluett  and  Penny  (the  two  last  the  assignees  of  the 
^^d^f  rth*'      Brickdales),  for  the  benefit  of  themselves,  or  of  some  or  one 

fend^t  hS  ^""^  ^^  ^  ^^'  ^  ^^'  ^^'  *°^  3  B.  &  C.  225. 

contracted  with  his  co-defendants  for  the  purchase  of  the  same  premises :  the  defendant 
answered  to  the  last  charge  only,  that  he  had  agreed  to  purchase  as  agent  for  other  per- 
sons, and  disclaimed  all  other  interest.  Exceptions  to  the  answer  for  insufficiency  were 
allowed. 
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of  them ;  that  the  i^ame  three  defendants  had  Entered  into 
an  agreement  with  Kinglake,  for  the  sale  to  him  of  the  pre- 
mises formerly  contracted  to  be  conyejited  to  Esdaile,  who 
intended  to  join  in  the  conyeyance :  and  that  Kinglake  in-* 
tended  to  pay  the  purchase-money  to  them,  without  regard 
to  the  plaintiff's  lien  and  claimed  to  be  entitled  to  the  pos- 
session of  the  instruments.  The  bill  prayed  a  decree^  that 
the  plaintiff  was  entitled  to  a  lien  for  the  amount  of  his  debt 
upon  the  deeds,  and  upon  the  remainder  of  the  purchase^ 
money  contracted  to  be  paid  by  Esdaile,  or  upon  the  pre^ 
mises,  in  case  that  contract  should  not  be  carried  into 
effect ;  that  the  defendants  might  be  restrained  by  injunc- 
tion from  proceeding  in  the  action,  conveying  the  premised 
to  Kinglake t  and  receiving  the  purohase-money,  and  that 
they  might  be  decreed  to  pay  the  costs  of  the  suit  and  of 
the  action,  &c.  The  interrogating  part  of  the  bill  qaeih 
tioned  the  defendants  in  the  usual  manner^  concerning  all 
the  matters  stated  and  charged  ;  and  the  defendant  Kingf 
lake  put  in  aa  answer  and  disclaimer^  by  the  fornler  of 
which  he  merely  denied  that  the  other  defendants  had 
made  any  agreement  with  him  for  the  sale  of  the  premises, 
and  stated,  that  he,  as  the  attorney  and  agent  of  the  trus- 
tees of  the  market  of  Taunton,  had  verbally  agreed  with 
one  B.,  the  attorney  of  defendant  Fortescue,  for  the  purchase 
by  such  trustees  of  the  premises,  and  had  taken  possession 
of  the  copyhold  part  of  the  same :  and  by  the  latter  he 
disclaimed  '^  that  he  hath  now,  or  ever  had,  or  ever  claittied 
or  claims  now  any  right  and  interest  in,  or  title  to  said 
messuages,  tenements,  and  premises  in  said  bill  and  herein- 
before-mentioned, save  and  except  as  hereinbefore  stated." 
The  plaintiff  took  twenty-four  exceptions  for  insufficiency 
to  this  answer,  grounded  on  its  not  extaiding  to  the  other 
matters  as  to  which  the  defendant  had  been  interro- 
gated. 

The  exceptions  came  on  for  argument  in  last  term. 


1825. 

OXEKHAM 

V. 
ESDAILE 

and  Others. 


Exchequer  of 

Pieas. 

June  10th. 


542 


1825. 


OXEKHAM 

V. 
ESDAILB 

and  others. 


CASES  IN  TIIE  EXCHEQUER, 

Martin,  J.,  for  the  defendant,  Kinglake,  contended  that 
that  party  having  shewn  by  his  answer  that  he  had  agreed 
for  the  purchase  of  the  premises,  and  held  a  portion  of  them 
merely  in  the  character  of  an  agent  for  the  actual  purchas- 
ers, and  having  disclaimed  all  other  interest  in  the  subject 
of  the  suit,  was  not  bound  to  answer  further.  The  prin- 
cipal object  of  the  bill,  was  to  establish  a  lien  upon  certain 
deeds.  Now  the  defendant  had  not  possession  of  the  deeds, 
nor  any  personal  interest  in  the  suit,  and  might  be  ex- 
amined as  a  witness. 


Jacob,  in  support  of  the  exceptions,  argued  that  a  de- 
fendant could  not,  by  answering  part  of  a  bill,  and  disclaim- 
ing generally  with  that  exception,  protect  himself  from  an- 
swering the  residue.  To  entitle  him  to  that  privilege,  he 
ought  to  set  forth  particularly  the  matters  which  his  dis- 
claimer covered.  It  had  been  decided  that  if  a  person  who 
is  a  mere  witness,  without  any  interest  in  the  subject  of  the 
suit,  be  made  a  party  to  it,  and  answer  part  of  the  bill,  he 
is  bound  to  answer  fully,  Cookson  v.  Ellison  {a).  But  in 
this  case,  this  defendant  was  directly  interested  in  the 
event  of  the  cause,  for  the  bill  sought  to  compel  him  to 
pay  his  proportion  of  the  costs  of  the  suit,  on  the  principle, 
that  an  agent  who  has  improperly  mixed  himself  up  with  a 
cause  is  liable  to  costs. 

Alexander,  C.B*  This  question  between  these  parties 
appears  to  raise  a  general  question  of  some  importance, 
namely,  whether  a  disclaimer,  put  in  by  a  defendant  in  an- 
swering some  part  of  a  bill,  shall  protect  him  from  answer- 
ing any  more  of  it ;  and  I  should  be  sorry  to  dispose  of  it 
without  some  consideration. 


Graham,  B.,  said,  that  a  similar  question  had  been  de- 
termined in  this  Court  some  time  before.     Interrogatories 

(fl)  2B.C.C.  252. 
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were  put  to  a  defendant  at  length.     He  answered  to  such  1825. 

of  them  as  called  for  an  answer.  The  other  party  objected,  *'*^"^' 

that  having  answered  at  all,  he  was  compelled  to  answer  v. 

fully.    But  the  Court   thought  otherwise,  and  allowed  ^nd  oJhere. 
the  defendant  to  preserve  his  silence.     It  was  very  fit,  how- 
ever, that  the  present  point  should  be  considered. 

Wakefield  (amicus  curia),  observed,  that  the  question 
had  lately  arisen  before  the  Vice-Chancellor,  but  was  not 
then  in  print. 

Jacob  said  that  that  was  the  case  of  an  executor. 
The  case  stood  over  for  consideration. 

The  Lord  Chief  Baron  now  delivered  the  opinion  of  July  6- 
the  Court.  This  was  a  question  upon  exceptions  to  an 
answer  for  insufficiency.  It  was  not  alleged  that  those 
parts  of  the  bill  to  which  the  exceptions  applied  had  been 
answered,  but  it  was  insisted  that  they  ought  fwt  to  be  an- 
swered, because  the  defendant  had  put  in  a  disclaimer  of 
all  interest  in  the  subject  of  the  suit,  except  as  regarded  a 
certain  part,  to  which  he  had  answered.  We  find  it  laid  down 
in  Lord  Redesdale's  Treatise  (a),  that  ''  a  defendant  may 
disclaim  all  right  or  title  to  the  matter  in  demand  by  the 
plaintifi^s  bill,  or  by  any  part  of  it.  But  a  disclaimer  can 
scarcely  be  put  in  alone.  For  if  the  defendant  has  been 
made  a  party  by  mistake,  having  never  had  an  interest  in 
the  matter  in  question,  yet  as  he  may  have  had  an  interest 
which  he  may  have  parted  with,  the  plaintiff  may  require 
an  answer  sufficient  to  ascertain  whether  that  is  the  fact  or 
not ;  and  if  in  truth  it  is  so,  an  answer  seems  necessary  to 
enable  the  plaintiff  to  make  the  proper  party,  instead  of  the 
defendant  disclaiming."  I  take  it  that,  according  to  this 
authority,  the  mere  statement  of  a  disclaimer  is  not  enough 
to  save  the    defendant  from   giving  an  answer.    He  is 

(a)  p.  253. 
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required  to  ahew  that  he  has  no  interest.  This  question 
therefore  comes»  as  almost  every  question  upon  a  dis- 
claimer does,  to  the  particular  circumstances  of  the  case ; 
and  looking  to  these,  the  truth  is,  that  this  defendant  is  so 
implicated,  in  different  characters,  in  the  subject  of  the 
suit,  that  it  is  impossible  a  dry  disclaimer  can  protect  him 
from  answering.  We  think,  therefore,  that  the  exceptions 
must  be  allowed* 

Exceptions  allowed. 


July  8M. 


The  Kino  v.  Su  M.  Topping,  widow. 


A  lease        JoHN   Hatt  Noble,  Henry  Hunt,  Joseph  Bally,  and 
clause'of  re-    Charles  James,  being  indebted  by  joint  and  several  bond 

entry  in  case 

the  term  of  years  thereby  granted  should  be  extended  or  taken  in  execution.  Before  the 
end  of  the  term  the  sheriff  entered  the  premises  under  a  writ  of  extent  against  the 
lessees  at  the  suit  of  the  crown,  held  an  inquisition,  and  seized  the  lessee's  interests 
into  the  king's  hands : — Held,  1st.  That  this  proceeding  was  a  taking  in  execution  within 
the  latter  clause  of  the  conditions,  and  that  the  term  was  determined  and  forfeited  to 
the  lessor.  2nd.  That  though  the  crovm's  title  attached  from  the  teste  of  the  extent,  it 
was  only  commensurate  with  the  interest  of  its  debtors,  and  that  that  having  being  de- 
termined by  the  takins  in  execution,  the  crown's  title  was  defeated  by  the  same  event. 
Various  engines  and  other  fixtures,  used  in  mining  and  smelting,  were  standing  on 
the  premises  at  the  date  of  the  demise,  of  which  the  engines  were  purchased  by  the 
in-coming  from  the  outrgoing  tenants,  and  were  not  mentioned  in  the  general  words  of 
the  demise,  nor  in  the  clause  of  re-entry.  But  the  lessees  covenanted  to  keep  the 
''said  eneines"  (the  word  engines  not  having  occurred  before)  in  good  and  tenantable  re- 
pair, and  the  same  in  such  state  to  yield  up  at  the  end,  or  odier  sooner  determination 
of  the  term.  The  lessor  covenanted  that  the  lessees  might  remove,  (at  the  end  of  the 
term  or  sooner,  except  at  in  the  cases  and  events  beforC'-mentioned,  in  any  of  which,  a 
taking  in  execution  being  one,  it  was  made  lawful  for  the  lessor  to  re-enter,  as  into  his 
first  or  former  estate),  all  such  engines,  &c.,  as  had  theretofore  been  erected,  and  all 
such  as  should  by  &emselves  be  erected  for  carrying  on  the  smelting  business.  By 
other  covenants,  the  lessees  covenanted  to  build  an  engine  on  Uie  mining  premises ; 
and  the  lessor,  tiiat  the  lessees  might,  at  any  time  during  the  term,  or  within  twelve 
months  after  the  expiration,  or  other  sooner  determination  thereof,  remove  all  such 
engines  as  last  mentioned,  unless  the  lessor  should  wish  to  re-purchase  the  same.  The 
lessees  built  one  engine  and  part  of  another,  during  the  term  .-—Held,  that  upon  the 
forfeiture  of  the  demise,  by  the  taking  in  execution,  the  lessees  had  lost  tlicir  right  to 
remove  any  of  the  fixtures,  and  that  they  all  belonged  to  the  lessor,  such  being  the 
intention  of  the  parties,  as  collected  from  the  covenants. 
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to  the  commissioneTB  for  the  issue  of  certain  Exchequer        i825. 

bills  in  aid  of  public  works,  a  writ  of  extent,  tested  the     ,^\7^' 

^  '  The  Kmo 

22nd  of  October,  1824,  was  issued  against  them.  The  _  v. 
sherifF  of  Denbighshire,  to  whom  the  writ  was  directed, 
returned  an  inquisition  taken  before  him  on  the  9th  of 
February,  1825,  finding  that  the  original  defendants,  on 
the  29th  of  March,  1821,  the  date  of  the  bond,  had  been, 
and  at  the  time  of  taking  the  inquisition,  were,  possessed . 
of  or  entitled  unto  certain  leasehdd  premises,  situate  in 
the  said  county,  with  certain  steam  engines,  machinery 
and  fixtures  standing  thereon,  which  were  seized  into  the 
king's  hands.  Mrs.  Tappingy  the  present  defendant, 
claimed  the  property  of  the  leasehold  premises,  and  of 
four  steam  engines,  called  respectively  the  Busy  Bee,  the 
Grand  Turk,  Bramock,  and  the  Miner's  Meat,  or  Little 
engine,  with  the  appurtenances ;  and  also  of  two  slagard 
bellows,  with  other  smelting  machinery  and  materials. 
And  she  pleaded,  that  before  the  issuing  of  the  extent,  and 
before  the  29th  of  March,  1821,  James  Toppings  esquire, 
her  late  husband,  now  deceased,  was  seized  for  his  life  of 
the  leasehold  premises  in  question,  with  remainder  to 
herself  for  life,  with  remainders  over;  with  power  for 
Mr.  and  Mrs.  Topping  to  make  the  lease  hereinafter  men- 
tioned. That  before  the  making  of  that  lease,  the  Busy 
Bee,  Grand  Turk,  and  Miner's  Meat  engines,  with  their 
appurtenances,  had  been  erected,  and  were  standing  upon 
a  part  of  the  demised  premises,  late  in  the  occupation  of 
John  Wilkinson;  and  the  slagard  bellows,  &c.,  on  the 
smelting-house  and  premises,  late  in  the  occupation  of 
Robert  Burton.  That  by  indenture,  dated  1st  of  June, 
1811,  James  Topping  and  S.  M.  Topping  demised  the 
premises  to  ^oble  and  Hunt,  wit)i  power  to  work  and  dig 
all  mines  and  reins  of  lead,  ore,  and  matters  to  make  lead 
of,  to  hold  for  the  term  of  eighteen  years,  but  subject  to  a 
sooner  determination.  The  plea  then  stated  several  clauses 
of  the  demise,  the  first  of  which  was  a  covenant  on  the  part 
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of  the  lesaeeB»  that  they,  their  executotSi  and  admini- 
stratbrsy  would,  from  time  to  time,  and  at  all  times,  from 
the  commencement  and  during  the  continuance  of  the  said 
term  thereby  granted,  maintain  and  keep  all  and  every 
the  said  buildings,  lands,  mines,  engines,  and  all  necessary 
levels,  water  courses,  shafts,  pumps,  drifts,  and  works,  in 
good  and  tenantable  repair,  &c.,  and  the  same  in  such  good 
and  tenantable  repair,  6u;.,  at  the  end  or  other  sooner  de- 
termination of  the  said  term,  would  peaceably  and  quietly 
quit,  deliver,  and  yield  up,  &c.    And  also,  that  they« 
their  executors,  8ic*,  would,  at  his  or  their  own  costs  and 
charges,  erect,  upon  some  convenient  part  of  the  premises, 
then  late  in  the  occupation  otJohn  WUkinson,  an  adequate 
engine  or  engines,  and  other  works  proper  and  necessary  - 
for  working  the  mines.    This  was  followed  by  an  agree* 
ment,  that  in  case  the  mines  should  not  be  forthwith 
worked  adequately  and  regularly,  or  the  lessees  should 
not  pay  the  rents  reserved,  or  should  not  deliver  to  the 
lessor,  or  the  person  next  in  reversion,  <me  eighth  part  of 
the  lead,  &c.,  to  be  got  from  the  lead  ore,  fitted  for  smdt* 
ing,  clear  of  all  expenses:   or,  in  case  the  lessees,  their 
executors,  &c.,  should  not  perform  the  covenants,  &c*,  on 
their  parts  to  be  performed,  with  respect  to  the  working 
the  mines;  or,  in  case  the  lessees,  their  executors,  &c., 
should,  at  any  time  or  times  during  the  term,  give,  grant, 
demise,  let,  set,  sell,  assign,  set  over,  or  part  with  the  then 
present  demise  or  lease,  or  any  part  thereof,  or  his  or  their 
term  or  terms,  estate  or  interest  therein,  or  any  part 
thereof,  for  all  or  any  of  the  same  term  or  terms,  to  any 
person  whomsoever  (other  than  and  except  as  therein 
before  excepted),  without  the  special  license  and  consent 
of  the  said  James  Topping,  or  the  person  or  persons  next 
in  remainder  or  reversion,  first  had  or  obtained  for  that 
purpose ;   "  Or,  in  case  this  indenture  of  lease,  or  the 
mines  and  premises  thereby  demised,  or  any  part  thereof, 
or  the  term  or  terms,  estate  or  interest  of  the  said  John 
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Hait  Noble  and  Henry  Hunt,  their  executors  and  ad-        1825. 
ministrators  therein,  or  any  part  of  the  same,  should     Jr^'-T^*^ 
by  any  means  become  Tested   in  any  assignees  or  as-  v. 

signs  in  law  of  the  said  John  Hatt  Noble  and  Henry 
Hunt,  or  either  of  them,  (other  than  their  or  his  devisees, 
executors,  or  administrators,  or  their  or  his  partner  or 
partners,  as  therein  4>efore-mentioned) ;  or,  in  case  the 
sameshould  be  ex^en^fe^if or  TAKEN  in  execution;  then, 
and  in  any  or  either  of  the  said  cases  happening,  ''  the 
term  of  years  thereby  granted  should  cease  and  determine ; 
and  it  should  and  might  be  lawful  to  and  for  the  said  James 
Topping,  or  the  person  or  persons  to  whom  the  next  aad  im- 
mediate remainder  or  reversion  of  the  premises  thereby 
^lemised,  expectant  upon  the  said  term  thereby  granted, 
should  for  the  time  being  belong  into  the  said  demised 
premises,  or  any  part  thereof,  in  the  name  of  the  whole, 
to  reenter,  and  the  same  to  have  again,  retain,  repossess^ 
and  enjoy,  as  in  their  or  his  first  and  former  estate ;  and 
the  said  John  Hatt  Noble  and  Henry  Hunt,  their  execu- 
tors and  administrators,  and  all  such  other  persons,  being, 
or  claiming  to  be,  his  or  their  assigns  in  law,  and  every  of 
them,  from  thence  to  expel,  put  out,  and  amove,  any 
thing  therein  contained  to  the  contrary  thereof  in 
anywise  notwithstanding."  The  plea  then  set  forth  two 
covenants  on  the  part  of  the  lessor,  viz.,  that  it  should  be 
lawful  for  the  lessees  to  erect  one  or  more  engines  or  de- 
vices, for  raising  ore  and  drawing  off  water,  for  draining 
the  mines  on  the  premises  then  lately  occupied  by  Wil-' 
kinson,  and  any  storehouses  or  warehouses  necessary  in  the 
working  thereof;  and  at  any  time  during  the  term,  or  within 
twelve  months  after  the  expiration,  or  other  sooner  determi- 
nation thereof,  to  take  down,  remove,  and  disposeofthe  same^ 

EXCEPT  AS  IN  THE  CASES  AND  EVENTS  THEREIN  BE- 
FORE-MENTIONED, unless  the  lessor,  or  the  person  next  in 
remainder  or  reversion,  should  be  desirous  to  repurchase  the 
same :   and  further,  that  it  should  be  lawful  for  the  lessees, 
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1635.        Aeir  executors,  administratocs,  and  assigns,  at  the  end  of 
Jr^^'      the  term,  or  sooner  if  they  should  soplease,  except  as  ik 
17.  THE  CASES  AFORESAiDj  to  take  dotofi,  removt,  and  carry 

away,  and  convert  to  their  own  use,  all  such  engines,  wheels, 
rods,  pipes,  furnaces,  and  other  materials,  as  had  thereto^ 
fore  been  erected,  and  also  all  such  engines,  &o.,  as  should 
be  by  them  erected  for  carrying  on  the  smelting  business,  a( 
the  (foresaid  smelting  works,  they  leaving  the  case,  or  out' 
side  shell  of  all  the  said  smelting  works,  &c.,  in  good  and 
sufficient  repair,  standing  upon  the  said  pcemises ;— The 
plea,  lastly,  stated  a  proviso,  that  it  should  be  lawful  for  the 
lessees  to  determine  the  demise,  at  the  expiratioa  of  the 
second,  or  any  subsequent  year  of  the  term,  on  twelve 
calendar  months'  notice,  in  writing,  but  upon  ccmditioii 
that  all  and  every  the  engines  and  works  whidi,  during 
the  continuance  of  that  demise, ''  shall  hove  been  erected 
and  used,  and  which  may  or  shall  have  been  erected  and 
used,"  or  which  should  be  standing  upon  any  part  of  the 
premises,  and  used  in  the  working  of  the  mines  and  smehuig 
works,  should  in.  that  case  become  the  absolute  Jproperty  of 
the  landlord  for  the  time  being. 

The  plea  then  averred  an  entry  and  possession  by  the 
lessees  under  the  demise :  that,  on  the  1st  Jannary,  1817, 
and  on  divers  other  days  and  times  between  that  day  and 
the  1st  January,  1823,  the  lessees  did  erect,  and  fix  upon 
the  premises  then  lately  occupied  by  Wilkinson,  the 
engine  called  Bramock  connected  with  the  Grand  Turk, 
and  the  machinery  appurtenant  thereto,  the  same  being 
engines  and  devices  for  raising  ore,  and  for  drawing  iff 
water  for  draining  the  mines : — that  on  the  12th  Januaryi 
1821#  James  Topping  died,  leaving  his  wife,  Sarah 
Margaret,  him  sumving,  whereupon  she  became  seised 
of  the  reversion  for  her  life ;  and  being  so  seised  thereof, 
afterwards,  to  wit,  on,  8cc.,  the  premises  were  taken  in 
execution,  under  and  by  virtue  of  the  said  writ  of  extent,* 

♦  The  plea  originally  averred  that  the  premises  "were  extended,  and 
taken,"  &c.,  but  it  was  amended  by  ejcptmging  the  words  ^extended  and." 
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and  the  said  inquisition  .thereupon  taken,  whereby,  and        1825. 
according  to  the  form  and  effect  of  the  indenture  of  lease 


The  King 


TOPPIMO. 


in  that  behalf,  the  term  of  years,  thereby  granted,  then  _  v. 
ceased  and  determined ;  and  by  meatis  of  the  premises,  the 
said  Sarah  Margaret  then  became,  and  was,  and  still  is 
possessed  of,  and  entitled  unto  the  leasehold  premises  in 
the  inquisition  mentioned,  and  the  said  steam  engines, 
machinery,  &c.,  claimed  by  her  as  aforesaid.  Lastly,  the 
plea  trslversed  specially  the  title  of  the  crown  debtors  at 
the  taking  of  the  inquisition  to  the  leasehold  preniisea, 
or  the  engines,  8cc.,  as  in  the  inquisition  supposed*  The 
Attorney'General  prayed  oyer  of  the  lease,  which  having 
been  set  out,  he  replied  ;  1st,  Thai  the  premises  were  not 
so  taken  in  execution  until  after  they,  and  all  the  interest 
of  the  crown  debtors,  were  liable  to  the  debt  due  to  his 
majesty  by  the  teste,  and  issuing  of  the  writ  of  extent. 
2ndly,  That  the  three  principal  engines,  and  the  appurte- 
nances, were  not  the  pr6|>erty  of  the  lessors  at  the  making 
of  the  lease,  and  therefore  were  not  demised  thereby; 
but  that  J.  H.  Noble,  H.  HtuU,  and  John  Bally  (since 
deceased),  on  the  1st  of  June,  1811,  bought  the  same  for 
the  sum  of  7000/.,  from  Robert  Burton  and  the  executors 
of  5.  Wilkinson,  the  owners*  and  proprietors  thereof;  and 
that,  on  the  16th  of  October,  1817,  Charles  James  bought 
from  the  ssdd  purchasers  one-eighth  undivided  share  of 
the  said  engines,  &c.,  for  1600/. ;  and  that  no  part  of  the 
said  engines,  &.C.,  was  erected  on  the  demised  premises 
during  the  term,  nor  set  up  for  carrying  on  the  smelting 
business  at  the  smelting  works.  3rdly,  That  the  same 
engines,  before  mentioned,  were,  at  the  time  of  making 
the  lease,  standing  on  the  demised  premises,  and  so  re- 
mained until  the  issuing  of  the  extent,  and  were  such 
fixtures  as  the  tenant,  being  the  own^  thereof,  according 
to  the  custom  of  the  country,  has  a  right  to  dispose  of  at 
the  determination  of  the  lease ;  and  that  no  part  of  the 
said  engines,  &c.,  was  set  up  for  carrying  on  tiie  smelting 
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1825.        business.     The  fourth  replication  was  similar  to  the  third, 
filtT"^^      with  the  variation  of  the  engines  having  been  erected  for 
V.  the  purpose  of  carrying  on  a  trade,  to  wit,  the  trade  of  a 

To;'?iifo.  j^j  miner.  The  fifth  repUcation  stated,  that  as  to  the 
engine  called  Bramock,  it  was  erected  by  the  lessees  for 
the  more  profitable  working  of  the  mines,  and  was  such  a 
fixture,  as  by  the  custom  of  the  country,  every  tenant 
erecting  the  same  is  entitled,  at  the  expiration,  or  sooner 
determination  of  his  term,  to  remove ;  and  that  therefore 
the  lessees  were  entitled  to  remove  the  same  at  the  time  of 
issuing  the  extent.  The  sixth  replication  allied,  that 
Bramock  had  been  erected  as  an  addition  to  the  Grand 
Turk,  for  the  purpose  of  augmenting  its  powers,  and 
thereby  became  a  part  of  it.  The  seventh  averred,  that  as 
to  the  smelting  machinery  and  implements,  they  had  been 
set  up  by  the  tenant  for  the  purpose  of  trade,  and  were, 
by  the  custom  of  the  country,  such  fixtures  as  every  tmant, 
being  the  owner  thereof,  is  entitled  to  remove  ;  and  that 
the  said  J.  H.  N.,  H.  H.,  C.  J.,  and  Joseph  Bally,  the 
flon  of  the  said  John  Bally y  at  the  date  of  the  extent^  were 
the  owners  of  the  said  fixtures,  and  entided.  Sic.  The 
eighth  stated,  that  the  crown  debtors,  at  the  time  of 
taking  the  inquisition,  were  entided  to  the  property  in 
manner  and  form  therein  mentioned,  and  tendered  issue. 
The  claimant  demurred  to  the  first  replication,  and  re- 
joined  to  the  rest.  The  rejoinder  to  the  second,  third,  and 
fourth  replications,  set  out  the  lease  to  Wilkinson,  and 
averred,  that  the  Busy  Bee,  Miner's  Meat,  and  a  great 
part  of  the  Grand  Turk,  had  been  erected  during  the 
continuance  of  the  term  thereby  granted,  and  had  been, 
and  were  affixed  and  belonging  to  the  freehold,  and  were 
left  upon  the  premises  at  the  end  of  the  last-mentioned 
term,  and  remained  thereon  thence,  until  the  making  the 
lease  to  the  crown  debtors.  And  that  J.  H»  Noble, 
and  H.  Hunt,  erected  the  residue  of  the  Grrand  Turk  after 
the  end  of  the  former  term,  and  before  the  conunencem^t 
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^  the  latter,  to  wit,  on  the  Ist  of  Jannaiyi  1810.    And        1835. 
that,  at  the  date  of  the  second  lease,  the  three  engines,     'J^TXT^ 
with  the  appurtenances,  were  standing  upon  the  premises,  v, 

and  belonging  to  the  freehold  thereof,  and  were  parcel 
of  the  engines  and  works  in  the  said  lease  mentioned,  and 
which  the  lessees  covenanted  to  maintain  and  keep  in 
good  and  tenantable  repair,  and  quietly  to  deliver  and 
yield  up,  Slc.  The  rejoinder  to  the  fifth  and  sixth  replica- 
tions alleged,  that  as  to  Bramock  and  the  appurtenances, 
they  were  erected  by  the  lessees  upon  the  demised  pre- 
mises, and  affixed  to  the  freehold  thereof,  after  the  making 
of  the  lease,  and  subject  to  the  conditions  and  covenants 
thereof,  and  were  engines  and  devices  for  raising  ore,  and 
for  drawing  off  water  for  draining  the  mines.  The  re- 
joinder to  the  seventh  replication  related  to  the  smelting 
machinery,  and  was  similar  to  that  to  the  second,  third,  and 
fourth  replications.  The  last  rejoinder  accepted  the  issue 
tendered  by  the  eighth  replication.  The  Attomey^General 
joined  in  the  claimant's  demurrer  to  the  first  replication, 
and  demurred  to  her  rejoinders  to  the  second,  third,  fourth, 
fifth,  sixth,  and  seventh  replications.  The  claimant  joined 
in  these  demurrers. 

The  case  was  argued  last  term,  by  Tindal  and  Boson- 
quet,  C»  H. 

Tindalt  for  the  claimant,  premising  that  the  title  to  the 
property  involved  two  distinct  questions,  as  respected  the 
lands,  and  as  respected  the  fixtures ;— contended,  first.  That 
the  entry  of  the  sheriff  at  the  suit  of  the  crown,  and  the 
holding  of  the  inquisition  under  which  the  property  was 
seized  into  the  king's  hands,  were  events  which  deter- 
mined the  lease,  and  the  term  of  years,  in  such  a  manner 
as  gave  to  the  landlord  a  right  to  the  premises  and  the 
fixtures  thereon,  inasmuch  as  they  clearly  constituted  a 
taking  in  execution  (or  an  extending,  and  it  was  immaterial 
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1825.        which  they  were  called),  within  the  words  of  the  clause  of 
rji^j^^     re-entry.    Therefore,  secondly,  the  crown'  took  no  interest 
V.  in  the  land,  for  it  could  only  take  what  its  debtor,  the 

tenant,  resdly  had ;  but  from  the  moment  the  inqaisitieii 
was  held,  the  term  of  years  ceased,  and  became  forfeited 
to  the  landlord,  by  the  contract  between  him  and  the 
tenant.  The  extent  did  not  operate  on  the  land  from  the 
teste,  for  that  would  be  contrary  to  the  express  intention 
of  the  parties,  as  manifested  by  the  covenant  not  to  assign, 
and  the  clause  of  re-entry  in  case  of  execution.  That  a 
lease  should  determine  if  taken  in  execution,  was  a  comm<m 
proviso  in  a  demise ;  but  it  had  never  been  held  that  the 
lease  would  return  into  the  landlord's  hands,  subject  to 
the  demand  against  the  tepants.  That  clause,  and  the 
covenant  n6t  so  assign,  were  perfectly  valid  in  law,  Dae 
y.  Carter X(i)»  Doe  v.  Bevan{b),  Roe  v.  Oalliers  {c). 
Tihis  being  so  with  respect  to  common  persons,  there  is 
no  just  distinction  to  be  drawn  in  the  case  of  the  crown; 
because  .  the  principle  is,  that  the  person  wbo  has  the 
absolute  property  of  land  may  make  what  bargain  he  pleases 
concerning  it ;  that  is  a  matter  of  stipulation  between  him 
and  the  tenant  exclusively.  Thirdly,  the  right  to  the 
engines  and  fixtures  depended  entirely  on  the  terms  of 
the  lease  itself.  The  general  rule  of  law  is,  that  whatever 
is  annexed  to  the  freehold,  belongs  to  the  freehold.  There 
is  one  established  exception,  that  all  buildings  or  machi- 
nery erected  for  the  purposes  of  trade,  may  be  removed  at 
the  end  of  the  term.  That  doctrine  was  considered  in 
Elwes  V.  Maw  {d),  and  recognized  by  Lord  EUenborough  ; 
and  the  language  used  by  Gibbs,  C.  J.,  in  Lee  v.  Risden  (e), 
shews  that  if  such  things  are  not  removed  during  the  term, 
they  become  the  property  of  the  landlord.  Therefore,  these 
fixtures,  which  were  standing  on  the  premises  during  the/or^ 
mer  term,  having  been  left  there  by  the  former  tenants,  in 

(a)  8  T.  R.  57,  300.  (cO  3  East,  28. 

(b)  3  M.  &  S.  353.  (e)  7  Taunt.  188, 191. 
(c)2T.R.  133. 
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th^  interval  between  the  terms  belonged  to  the  landlord^  and        1695. 
passed  to  the  lessees  under  many  of  the  provisions  of  the     xiieKiNo 
demise.    That  is  the  clear  effect  of  the  first  covenant,  viz.,  v. 

the  general  covenant  to  repair.  By  it,  the  two  lessees, 
Noble  and  Hunt,  covenanted  that  they  would  at  all  times 
during  the  term,  maintain  and  keep,  all  and  every  the 
said  buildings,  lands,  mines,  engineSf  &c.,  in  good  and  te- 
nantable  repair ;  which  proves,  that  whatever  was  on  the 
premises  was  the  property  of  the  landlord  exclusively. 
That  is  a  decided  point ;  and  if  these  parties  had  wished 
to  except  any  of  the  engines  as  being  their  own  property, 
they  ought  to  have  done  it  expressly.  Nayhr  v.  Col" 
Huge  (a).  Thresher  v.  East  London  Water  Works  Co,  (6), 
Cokgrave  v.  Dias  Santos  (c).  Upon  the  first  covenant  alone 
then,  these  fixtures  were  to  remain  on  the  premises,  and  be* 
long  to  the  landlord,  and  not  to  be  removeable.  The  same 
thing  appeared  from  the  two  covenants,  the  one  by  the 
tenants  to  erect  at  their  own  expense  on  the  premises,  late 
in  the  occupation  of  Wilkinson,  an  adequate  engine,  and 
other  works,  necessary  in  working  the  mines;  the  other 
by  the  landlord,  permitting  them  to  erect  an  engine,  or 
other  device,  for  draining  the  mines.  For  the  latter  gives 
a  specific  licence  to  the  tenants  to  remove  and  dispose  of, 
during  the  term,  or  within  twelve  months  after  its  expira- 
tion, such  engines  and  works  as  should  have  been  erected  by 
themselves,  except  as  in  the  cases  and  events  before  men* 
tioned:  (one  of  which,  viz.,  an  execution  <ioming  on  the  pre- 
mises, it  i^  to  be  recollected,  has  taken  place,  inducing  a  fcnr- 
feiture  of  those  fixture^  erected  in  conf(»inity  to  the  first  of 
thie  two  covenants).  The  plain  inference  from  this  covenant 
is,  that  if  it  had  been  intended  to  allow  the  tenants  to  take 
away  the  fixtures  previously  standing  on  the  premises, 
there  would  have  been  a  specific  provision  for  that  purpose. 
Again,  the  smelting  house,  and  works,  were  distinct  from 

(a)  1  Taunt.  19.  (c)  3  Dowl.  &  Ryl.  255.  2  B. 

(6)  4  Dowl.  &  Ryl.  62.   2B.&C.       &  C.  rC 
608. 
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1825.        the  other  premises.     Both  premises  became  vacant  at  the 
The  King     i^^une  time ;  and  there  was  a  fourth  covenant,  applicable  to 
V-  thefottner  only^  in  terms  authorising  the  lessees  to  carry 

away,  and  convert  to  their  own  use  at  the  end  of  the  term, 
or  sooner,  all  suchjixtures  as  they  should  find  erected,  and 
all  which  they  should  themselves  erect,  proving,  almost  to 
demonstration,  that  they  meant  the  fixtures  standing  on 
the  other  premises  to  abide  the  ordinary  rules  of  law.  But 
this  covenant  being  framed  with  the  exceptions  before 
stated,  the  event  which  has  happened,  the  executioii, 
has  occasioned  a  forfeiture  of  the  smelting  machinery  also. 
The  general  conclusion  from  the  lease  was,  that  the  en- 
gines erected  prior  thereto,  the  machinery  subsequoitly 
erected  by  the  tenants  themselves  on  the  mining  premiseB, 
viz.,  the  engine  called  the  Bramock,  and  part  of  the  Grand 
Turk,  and  all  the  engines  on  the  smelting  works,  fell  under 
one  general  head.  When  the  lease  was  forfeited,  the  land- 
lord acquired  a  right  of  entry  into  them  all ;  and  to  allege 
that  the  right  of  the  crown  intervened,  was  a  sophism. 
There  might  be  a  question  as  to  the  custom.  IHuUock,  B., 
said,  that  the  only  question  was,  as  to  the  constmcticm  of 
the  covenants,  and  called  the  attention  of  counsel  to  the 
case  of  Storer  v.  Hunter  (a). 

Bosanquet,  contr^,  said,  that  the  first  question  was, 
not  whether  the  seizure  of  the  property  was  an  extending, 
or  not,  but  whether  it  was  an  execution  or  not;  and  insisted 
that  it  was  not  an  execution  within  the  proper  meaning  of 
th^  term.  The  terms  of  the  writ  of  eltent  had  no  connexion 
with  an  execution,  for  it  did  not  permit  the  goods  to  be 
sold  without  further  process,  but  was  merely  in  the  nature 
of  a  command  to  appraise,  arrest,  and  take  the  goods  into 
the  king's  hands.'  It  was  no  answer  to  say,  that  in  com- 
mon parlance,  it  was  an  execution  at  the  suit  of  the  crown. 
It  might  be  so ;  but  to  entitle  the  words  of  the  clause  of 

(a)  5  Dowl.  &  Ryl.  240.     3  B.  &  C.  368. 
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re-entry  to  be  taken  in  that  sense,  it  shauld  have  been  par-        ^^^^* 
ticularly  so  provided  therein,  for  a  condition  to  defeat  an     j*^^  ^^^^ 
estate,  is  to  be  construed  strictly,  Co.  lit.  218  a,  219  ^' 

h.  1  RoU,  Abr.  426.  Dyer,  45  a.  Bac.  Abr.  8^-  tit.  '^^'*""''- 
(Condition),  629.  The  taking  in  execution  mentioned  in  the 
clause,  was  intended  of  a  taking  under  an  elegit,  or  fi.  fii., 
at  the  suit  of  the  subject.  But,  secondly,  supposing  that 
the  property  was  actually  "  taken  in  execution  **  within  the 
words  of  the  condition,  and  became  forfeited  to  the  lessor, 
still  the  forfeiture  was  anticipated,  and  overreached  by  the 
crown's  title,  which  had  attached  from  the  teste  of  the  ex- 
tent. By  the  Statute  of  Frauds,  a  writ  of  execution  binds 
only  from  delivery  to  the  sheriff,  and  not  from  the  award  of 
execution,  as  at  common  law.  Fleetwood's  case  (a),  Cro* 
Eliz.  174,  Anon.  But  the  king  is  not  named  in  the  sta- 
tute, and  therefore  is  not  bound  by  it;  and  his  extent 
binds  from  the  award  of  execution,  or  the  j^  of  the  baron, 
which  is  in  practice  the  day  of  the  teste.  West  on  Ex- 
tents, 68.  Swain  v.  Morland  (A),  1  Saund.  219.  Thirdly, 
at  all  events,  the  crown  claims  the  engines  and  other  fix- 
tures on  the  premises,  as  belonging  to  its  debtors  at  com- 
mon law.  It  is  alleged  on  our  pleadings,  that  the  lessees 
bought  and  paid  for  some  of  them  7,000/.;  that  they  never 
belonged  to  the  lessor,  and  he  never  demised  them ;  and  that 
they  erected  the  rest ;  that  they  were  all  built  for  the  pur- 
pose of  trade,  and  removeable  by  the  custom  of  the  country. 
The  claimant  has  rejoined,  that  so  many  of  them  as  we 
found  on  the  premises,  were  erected  during  the  prior  lease, 
and  therefore  must  ber  taken  to  have  passed  to  us  under  the 
demise,  and  to  come  within  our  general  covenant  to  repair, 
according  to  the  principle  of  Thresher  v.  East  London 
Water  Works,  and  that  class  of  cases ;  and  that  so  many 
as  were  erected  by  ourselves,  were  subject  to  the  conditions 
and  covenants  of  the  lease,  and  fell  within  the  exceptive 
part  of  the  lessors'  covenant,  permitting  the  erection  and 

(a)  8  Rep.  171.  (6)  3  J.  B.  Moo.  740.     1  B.  &  B.  373. 
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1825.        removal  of  fixtures.    The  anewor  to  the  argummt  lespeeCr 
,^^'      mg  the  first  class  of  engines  is,  that  there  is  no  mentioD 
V*  whatever  of  engines  in  the  general  words  of  the  demise,  nor 

in  the  clause  of  re-^ntry;  and  though  the  word  occors  in  the 
general  covenant  to  repair,  it  is  in  a  very  ambiguous  man- 
ner,  being  used  in  connexion  with  the  adjunct "  said ;"  the 
phrase  being  **  said  engines,"  as  if  by  way  of  reference  to 
something  which  went  before  concerning  those  engines, 
which,  however,  has  no  existence.  Besides,  it  is  allowed  by 
Abbott,  C.  J.,  in  Thresher  v.  East  London  Water  Works  (a), 
that  the  operation  of  this  species  of  covenant  on  buildings 
existing  at  the  date  of  the  lease,  may  be  taken  away  by 
very  special  matter,  and  such  matter  is  found  in  this  case: 
for  in  the  first  place,  it  is  a  fact,  on  this  record,  that  the  pre- 
existing fixtures  were  purchased  by  the  in-coming  tenants 
for  a  large  sum  of  money,  which  circumstance  sufficiently 
distinguish^  the  present  case  from  the  case  last  men- 
tioned, and  those  similar  to  it ;  and  in  the  next,  the  last 
proviso  of  the  demise  is  inconsistent  with  the  supposition, 
that  the  fixtures  in  question  were  the  property  of  the  land- 
lord. That  clause  authorises  the  lessees  to  determine  the 
demise  at  the  end  of  the  second  or  any  subsequent  year  of 
the  term,  upon  giving  twelve  months'  notice  in  writing,  but 
in  that  case,  and  evidently  by  vmy  of  compensation  to  the 
landlord,  all  the  engines  and  works^  of  any  description,  on 
the  premises,  were  to  be  forfeited  to  the  landlord,  and  to 
become  his  property.  But  if,  as  is  contended  on  the  othtf 
side,  the  fixtures  were  his  previously  and  absolutely,  the 
forfeiture  would  be  no  benefit  whatever  to  the  lessor,  or 
rather  there  could  not  be  a  forfeiture,  and  the  condition 
would  be  superfluous  and  ridiculous.  With  respect  to  the 
fixtures  erected  during  the  demise,  the  only  intent  (if  it 
could  be  said  to  have  any  intent)  of  the  covenant  und^ 
which  they  were  said  to  be  forfeited,  was  to  give  the  land- 
lord a  right  of.pre-emption.     But  it  was  a  covenant  unne- 

(a)  4  Dow.  &  Ryl.  86.     2  B.  &  C  614. 
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cessary  in  its  first  part,  purporting  to  give  the  lessees  a        1825. 
right  which  they  had  enjoyed  at  common  law  before.;  and     J/^^J^' 
in  its   concluding  proTisions,  rqpugnant  both  with  the      _   v, 
.clause  last  referred  to,  and  with  itself^  for  it  was  not  possi- 
ble to  expound  those  provisions  so  as  to  render  them  all 
effectual.    Therefore  it  ought  not  to  be  allowed  to.  defeat  a 
right  vested  at  common  law. 

Tindal  replied. 

Cur.  adv.  vult. 

The  Court  now  gave  judgment.  ^^!f  8M. 

Alexander,  C.  B.  This  was  a  proceeding  under  a 
writ  of  extent  againsi  John  Hatt  KoUe,  Henry  Hunt, 
Joseph  BaUjff  and  Charle$  James  ;  and  an  inquisition  was 
taken,  under  which  the  sheriff  seized  into  the  hands  of  the 
crown  certain  property^  consisting  of /leasehcM  premises, 
some  steam  engines,  and  other  machinery  and  fixtures 
employed  in  the  mining  and  smelting  trades.  The  lease- 
hold premises  were  stated  in  the  inquisition  to  have  been 
held  by  the  crown  debtors  under  a  lease  for  eighteen  years, 
granted  by  James  Topping  and  his  wife.  Topping  died 
during  the  term,  and  his  wife' comes  in  and  claims  pro- 
perty. In  her  plea,  she  avers  a.  demise  to  two  of  the 
crown  debtors,  and  says,  that-  6e^bre  the  making  thereof, 
certain  of  the  steam  engines  had  been  placed  upon  one 
part  of  the  premises,  and  certain  smelting  machinery  and 
materials  upon  smother  part.  Then  she  states  the  demise 
particularly,  which  contains  a  provision,  amongst  others, 
that  the  lease  should  become  void  in  case  the  premises 
should  be  extended,  or  taken  i»  execution.  In  stating  the 
demise,  it  is  shewn  that  Mrs.  Topptng  was  to  become  en- 
titled for  Hfe  in  the  event  of  surviving  her  husband ;  and 
that  therefore  all  the  rights  of  the  lessor,  under  the 
covenants  and  provisions  of  the  demise,  had  now  devolved 
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1822.        on  her.    Then  she  alleges,  that  the  premises  were  taken 

J^"j^'      in  execution  under  the  writ  of  extent,  and  that  she  has, 

V.  by  that  means,  become  possessed  thereof;  and  also  of  the 

oppiNo.      eQgiQesy  machinery,  goods,  chattek  and  effects,  specified 

in  her  plea. 

The  Attomey^General,  after  praying  oyer  of  the  lease, 
which  was  set  out,  put  in  several  replications ;  bat  it  is  not 
necessary  to  describe  them,  or  the  subsequent  pleadings 
in  detail.     It  is  enough  to  say  that  a  demurrer  was  put  in 
by  the  claimant  to  the  first  replication,   in  which  the 
Attorney-General  joined;  and  that  the  Attomey^General 
a,lso  demurred  to  most  of  the  claimant's  rejoinders,  who 
also  joined  in  these  demurrers.     The  question  is,  whether 
the  lessor  is  entitled,  by  force  of  the  provisions  in  the 
lease,  or  the  crown  by  the  extent?  The  parties  are  anxious 
to  have  the  decision  of  the  Court  without  delay ;  and  in 
giving  my  judgment  I  do  not  mean  to  enter  at  any  length 
into  the  reasons  on  which  it  is  founded.  The  argument  on 
the  part  of  the  crown  is,  that  the  right  of  the  crown  at- 
tached from  the  teste  of  the  extent,  and  that  therefore  the 
subsequent  determination  of  the  demise  could  not  operate 
against  it.    The  answer  to  that  is, — supposing  it  to  be  so, 
on  what  is  it  that  the  right  of  the  crown  attaches  ?    It  is 
on  the  right  of  the  lessee,  and  can  only  be  commensorate 
with  it.     If  the  lessee  had  an  estate  upon  condition,  or  a 
defeasible  estate,  the  crown  would  so  take  it.     The  crown 
can  have  that  only  which  belonged  to  its  own  debtor,  and 
therefore  the  question  is  exactly  the  ssmae  as  if  it  had 
arisen  between  the  parties  themselves.     It  is  farther  said, 
that  an  extent  is  not  that  sort  of  proceeding  which,  ac- 
cording to  the  terms  of  the  indenture,  should  determine 
the  lease.    The  words  of  the  indenture  aro,  that  in  case 
the  property  should  be  extended,  or  taken  in  execution,  the 
term  of  years  thereby  granted  should  cease  and  determine. 
I  am  of  opinion,  that  an  extent  is  within  these  words. 
It  is  very  difiicult  to  say,  that  this  property  was  not  ex* 
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tended  or  taken  in  execution ;  an  extent  seems  ihlly  as        1825. 
mischievous  as  any  other  execution,  and  to  my  appre-     ^"J^' 
hension,  this  is  the  very  danger  against  which  it  was  v, 

intended  to  guard  the  lessor.  This  provision,  therefore.  Topping. 
protects  the  leasehold  premises^  and  the  buildings  erected 
on  them.  But  the  principal  doubt  which  was  raised  in 
this  case^  and  upon  which  I  did  for  a  moment  hesitate^ 
respected  the  fixtures  on  the  premises.  These  fixtures  are 
of  two  descriptions.  Two  of  the  steam  engines,  and  a 
portion  of  a  third,  were  standing  on  the  mining  pre- 
mises at  the  time  of  the  demise,  but  were  not  demised, 
because  they  belonged  to  the  former  lessees,  from  whom 
the  crown  debtors  had  purchased  them.  Others  were 
erected  by  the  tenants  during  the  demise.  Both  belonged 
to  the  tenants.  They  certainly  were  annexed  to  the  free- 
hold. But  then  they  were  erected  for  the  benefit  of  trade, 
and  therefore  fell  within  the  exception,  in  favour  of  trade, 
to  the  original  rule  of  law  on  this  subject,  that  things 
annexed  to  the  freehold  belong  to  the  freehold  ;  and  if 
there  had  been  no  provision  respecting  them  between  the 
parties,  might  have  been  taken  away  by  the  out-going 
tenants.  But  these  rules  are  at  all  times  liable  to  be 
varied  by  agreement  of  the  parties,  and  in  this  case  there 
is  such  an  agreement.  The  question  consequently  is,  what 
are  the  respective  rights  of  the  parties,  according  to  the 
true  construction  of  that  agreement?  Now  I,  for  one, 
think  that  the  terms  of  the  indenture  do  shew  it  to  have 
been  the  intention  of  the  parties,  that,  in  the  events 
which  have  happened,  the  lessor  should  have  the  engines, 
as  well  as  the  land  and  buildings.  I  think  that  is  to  be 
collected  from  several  of  the  provisoes  in  the  lease.  I  ad- 
mit, that  the  engines  erected  by  the  former  tenants,  were 
not  contained  in  the  demise ;  that  it  comprised  only  the 
lands,  mines,  and  smelting  house.  There  is  nothing  in 
the  terms  of  the  demise  itself  to  shew,  that  the  engines,  at 
the  time  of  its  date,  passed  from  the  lessor  to  the  lessee ; 
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la^.  and  they  oeuld  not»  for  a  reason  which  I  have  alfeady 
mentioned.  It  is  not  therefore  on  the  supposition  of  any 
of  the  engines  having  passed  by  the  demise,  that  I  rely ; 
Toppivo*  ^J^|.^  ng  I  iiave  said,  on  the  stipulations  of  many  of  its 
clauses.  I  shall,  in  the  first  place,  advert  to  the  first 
covenant,  the  general  covenant  to  repair^  The  lessees  bj 
that  agreed,  that  they  should,  and  would,  from  time  to 
time,  and  at  all  times,  from  the  commencement,  and 
during  the  continuance  of  the  said  term  thereby  granted, 
maintain  and  keep  all  and  every  the  said  buildings,  lands, 
mines,  enginesy  and  many  other  articles  enumerated,  in 
good. and  tenan table  repair,  order,  and  conditi(Hi ;  and  at 
the  end,  or  other  sooner  determination  of  the  said  tenon, 
shouId^raBd  would  peaceably  and  quietly  quit,  deliver,  and 
yield  up  the  same  to  the  said  James  Topping,  8cc.  The  only 
doubt  left  by  this  clause,  as  to  whether  the  first  class  of  en- 
gines were  to  be  delivered  up  and  belong  to  the  lessor,  at  the 
end,  or  other  sooner  determination  of  the  term,  arises  fiion 
this,  that  the  word  ^*  said  "  is  made  use  of,  and  there  was 
no  mention  made  of  any  engines  before.  But  it  appears  to 
me  to.be  laying  too  much  stress  upon  that  word,  to  give  j^ 
the  effect  of  excluding  the  engines  from  the  things  stipu- 
lated to  be  delivered  up  to  the  lessor,  and  to  be  moreover 
contrary  to  the  plain  intention  of  the  parties.  I  shall  not 
go  through  the  different  clauses,  but  come  to  that  which  in 
my  mind  is  decisive  of  the  present  question.  That  is,  the 
lessor's  covenant  that  the  lessees  might  erect  on  ih&  mining 
premises  one  or  more  engines,  storehouses,  warehouses,  or 
other  conveniences  necessary  in  the  wori^ing  of  the  mines, 
with  a  ^>ecific  stipulation  that  the  lessees,  at  any  time 
during  the  term,  or  within  twelve  months  after  the  expira* 
tion,  or  other  sooner  determination  thereof,  might  take 
down,  remove,  and  dispose  of  the  same,  except  as  in  the  cases 
and  events  therein  before-mentioned;  shewing,  I  think, 
clearly  the  intention  of  the  parties,  that  with  respect  to  the 
engines  which  might  be  erected  during  the  term,  they. 


SITTINGS  AFTEH  TRINITY  TERM,  6  GEO.  IV.  561 

and  they  only,  to  the  ei^elusioQ  of  the  fixtures  ahready  stand-        1825. 
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ing  on  the  mining  premises,  were  to  belong  to  the  tenants 
at  the  termination  of  it,  with  an  exception,  however^  which  V, 

can  apply  only  toa  forfeiture  on  the  occurrence  of  certain  Toppiho. 
events ;  one  of  which  has  actually  happened.  The  sam^ 
observation  applies  with  increased  force  to  another  covenant 
on  the  part  of  the  lessor ;  namely,  that  the  lessees^  at  the 
end  of  the  term,  or  sooner  if  they  should  so  please,  except 
in  the  cases  aforesaid,  might  remove  aU  such  engines,  &c. 
as  had  theretofore  been  set  up,  and  also  all  such  engines. 
Sic.,  as  should  be  by  them  set  up  on  the  smelting  premises ; 
because  it  proves  that  the  omission  of  a  similar  provision 
respecting  the  fixtures  previously  set  up  on  the  mining 
premises  could  not  have  been  owing  to  oversight. .  All 
I  feel  myself  bound  to  look  at  is^  the  intention  of  the 
parties,  and  I  think  I  can  discover  in  these  covenants 
an  intent,  that  in  case  of  the  determination  of  the  demise 
by  forfeiture,  the  lessees  were  not  to  be  at  liberty  to  re- 
move any  of  the  fixtures ;  but  that  the  lessor  was  to  have 
them  all,  in  order  to  made  up  for  the  loss  which  he  might 
sustain  by  the  forfeiture.  Accordingly,  I  am  of  opinion, 
that  judgment  ought  to  be  given  for  the  claimant  on  all 
the  pleadings  to  which  the  demurrers  are  applicable,  and 
that  the  king's  hands  must  be  amoved. 

Graham,  B.,  concurred,  that  the  extent  could  not, 
for  the  reasons  stated  by  the  Chief  Baron,  be  binding  on 
the  residue  of  the  term,  and  the  buildings,  and  the  fix- 
tures existing  at  the  date  of  the  demise;  but  expressed 
doubts  respecting  the  forfeiture  of  the  fixtures  erected  dur- 
ing the  term,  principally  grounded  on  the  language  of  the 
clause  of  re-entry,  by  which  it  had  been  provided,  that  in 
case  the  premises  should  be  extended,  or  taken  in  execu- 
tion, it  should  be  lawful  for  the  lessor,  8cc.,  into  the  de- 
mised premises  to  enter,  '*  and  the  same  to  have  again, 
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1826.        retain^  repossess,  and  enjoy^  as  on  their  or  his  Jirsi  and  for- 
^iT^'      mer  estcUe,'*    The  learned  Baron  inclined  to  think,  that 

The  King 

V.  the  words  '*  first  and  former  estate/  should  be  licnited  in 

Topping,  ^^j^^  construction,  to  the  interest  of  the  lessor  in  the  pre- 
mises as  left  by  the  former  tenants,  excluding  the  fixtures 
subsequently  set  up. 

Garrow,  B.,  said,  he  had  been  sitting  at  Nisi  Prius 
during  the  argument,  but  that  having  carefully  read  over 
all  the  pleadings,  he  concurred  in  the  opinion  delivered 
by  the  Chief  Baron,  without  entertaining  a  doubt  on  any 
part  of  the  case. 

HuLLOCK,  B.,  was  of  the  same  opinion,  in  the  result, 
with  the  majority  of  the  Court. 

Judgment  for  the  Claimant. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Before  the  whole  Court). 

lo25« 

Irtino  and  others  v.  Viana  and  others.  J^y  7M. 

IS  ILL  for  a  commission  to  examine  witnesses  at  Rio  Ja-      "^  ^ill  r^ 
neiro,  and  other  places  abroad,  and  for  an  injunction  to  fendant  to 
restrain  the  defendants  from  proceeding:  in  certain  actions  s^te  t^eper- 

'^  ^  Bons  from 

on  policies  of  insunmce.    The  bill  alleged,  that  though  the  whomyand  by 
insurance  was  effected  on  goods  and  merchandize  repre-  wharprices*^ 
sented  to  be  on  board  the  ship  mentioned  in  the  bill,  yet,  &n<l  in  whose 
that  in  fact,  no  goods  were  on  board  when  the  ship  was  ^q  g^^^  ^ 
lost;  and  that  the  ship  was  wilfnlly  lost  for  the  purpose  of  ^_^°P**''^ 
concealing  the  fraud.    The  bill  called  on  the  defendants  to  defendant  put 
set  forth  the  particulars  of  all  and  every  the  goods  pur*  jjj  the^term^*^ 
chased  by  them,  and  alleged  to  be  on  board  the  ship,  and  of  the  bill, 
the  prices  thereof,  and  when,  and  by  whom,  and  of  whom,  aft»wanb** 
and  in  whose  presence,  all  and  every  such  goods  were  pur-  amended,  by 

chased.  someunim- 

The  answer  stated,  that  the  defendants  purchased  cer-  SS'^ V^^' 
tain  goods,  mentioned  in  the  answer,  of  the  persons,  at  the  ant  put  in  an 
times,  at  the  prices,  in  the  manner,  and  in  the  presence  of  ^i^^'^biU 
the  persons,  therein  mentioned.  and  took  the 

The  plaintiffs  afterwards  moved  for  and  obtained  an  to^taL^tha^ 
order  for  a  commission,  on  paying  the  money  into  Court.     P^®^  ^^^^ 

The    plaintiffs   subsequently  amended   their  bill,    by  thenrecol- 
charging  some  unimportant  facts.    The  defendants  put  {^^'^^ 
in  an  answer  to  the  amendments,  and  took  that  opportunity  chased  of  il. 
to  state,  that  vthey  purchased  a  parcel  of  the  goods  in  the  ^^  ^i£!^n 
bill  mentioned,  of  the  persons,  at  the  times,  and  in  manner  the  former 
in  their  former  answer  mentioned ;  and  they  also  purchased,  without  stat- 
as  they  then  recollected,  a  parcel  of  the  said  goods  from  J?J  ^Y,^^ 

required  by 
the  bill.     On  exceptions  taken,  the  Court  was  of  opinion,  that  a  special  application 
should  have  been  made  for  leave  to  file  exceptions. 

It  is  a  ^neral  rule,  that  after  order  to  amend,  the  right  to  except  to  the  answer  to  the 
original  bill  is  waived. 

2p 
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Irving 
and  others 

V, 
VlAlA 

and  others. 


CASES  IN  THE  EXCHEQUER, 

A.  /}.  (a  person  not  named  in  their  former  answer),  of  the 
value  of  100/.  and  upwards.  The  times  when  the  de- 
fendants purchased  such  goods,  or  in  whose  presence,  or 
by  which  of  the  defendants  in  particular^  the  same  woe 
purchased^  were  not  stated. 

Exceptions  were  taken  to  the  answer,  in  consequence 
of  the  defects  above  noticed,  and  now  came  on  for  argu- 
ment. 


Jervis  and  Pkillimore,  for  the  defendants.  These  ex- 
ceptions cannot  be  received,  they  arise  out  of  inquiries 
contained  in  the  original  bill  to  which  we  put  in  ao 
answer,  to  which  no  exceptions  were  taken :  the  right  to 
except  was  waived  by  the  subsequent  amendmenL  He 
practice  of  the  court  of  Chancery  is  invariably  that,  after 
order  to  amend,  no  previous  exceptions  being  taken,  the 
right  to  except  to  the  answer  to  the  original  bill  is  waived. 
If  there  be  any  ground  of  exception  to  this  rule,  a  special 
application  ought  to  have  been  made  for  leave  to  file 
exceptions.  If  any  slight  alteration  had  been  made  in 
the  amended  bill,  by  varying  the  particular  inquiries,  we 
should  have  been  bound  to  answer ;  but  that  not  being  the 
case,  if  we  had  repeated  what  we  had  before  stated,  the 
answer  might  have  been  referred  for  impertinence. 

Pepys,  and  G.  Richards,  relied  on  the  facts  stated  in 
support  of  the  right  to  file  exceptions. 

Alexander,  C.  B.  Without  entering  into  the  con- 
sideration of  the  question  raised,  as  to  the  propriety  of  a 
special  application  in  all  cases,  I  am  inclined  to  think  it 
would  have  been  the  more  correct  course,  in  this  instance, 
to  have  made  an  application  for  leave  to  file  exceptions,  so 
framed  as  to  meet  the  answer  to  the  amended  bill.  We 
all  know  what  the  general  rule  is ;  but  I  think,  that  in 
this,  as  in  many  other  cases,  such  a  course  ought  to  be 
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adopted.  Suppose  a  man  were  to  file  a  bill  agaioBt  a  per- 
80U  as  his  agent,  charging  him  with  the  receipt  of  money 
for  his  nie,  and  it  was  material  to  know  from  whom,  and 
when,  he  received  it ;  he  puts  in  an  answer,  and  then  the 
bill  is  amended  for  some  other  purpose,  and  he  takes  that 
opportunity  to  state,  that  he  had  forgotten  to  admit  other 
smns  which  he  had  receiTed,  without  stating  any  of  the 
circumstances  Jiecessary  to  be  answered.  It  never  could  be 
contended  that  such  would  be  a  sufficient  answer,  and 
surely  some  method  of  excepting  to  it  ought  to  be  al* 
lowed. 


1835. 

Irving 
and  others 

V. 
VlANA 

and  othexs. 


O&AH  AM,  B.  I  have  no  doubt  as  to  what  ouglit  to  be 
done  in-  this  case,  but  only  as  to  th^  manner  in  which  it  is 
brought  before  the  C!ourt.  Here  a  person  files  a  bill,  and 
after  answer  amends  his  bill ;  he  rests  on  the  facts  stated 
in  the  answer,  and  makes  his  amendments  alio  intuiio ;  and 
then  the  defendant  taking  this  opportunity,  states  facts 
in  qualification  of  his  former  answer ;  and  then  he  con- 
tends, that  the  plaintiff  cannot  question  the  facts  so  intro- 
duced by  him,  and  that  we  should  not  suffer  the  plaintiff 
to  inquire  into  the  truth  of  any  of  the  facts  so  introduced 
in  the  subsequent  answer.  I  think  this  is  not  wiiihin  the 
general  rule  of  the  Court,  and  that  the  plaintiff  ought  to 
have  some  means  of  getting  a  full  answer  as  to  these  facts 
from  the  d^endant. 


Qarrow,  B.  It  is  of  very  great  importance  to  abide 
by  general  rules ;  but  it  would  have  the  eflfect  of  making 
them  work  injustice  sometimes,  if  they  were  never  on  any 
occasion  to  be  departed  from.  It  appears  to  me,  however, 
that  parties  should  not  be  at  liberty  to  choose  for  them- 
selves, but  that  a  special  application  should  be  made  to  the 
Court;  for  if  not,  it  would  be  impossible  to  say  there  was 
any  general  rule  on  the  subject. 

2  p2 
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1825.  HuLLOCK,  B.     I  think  some  ground  oaght  to  be  laid 

^T^"""^      before  the  Court  to  consider,  whether  it  is  proper  that 

Irving  '  i         ^  x      • 

and  oAers     exceptions  should  be  taken.    I,  for  one,  do  not  mean  to  give 

Vi ANA       ^y  opinion  whether  any  such  ground  has  or  has  not  been 

and  others,    laid  in  this  case.     It  is  for  the  party  makmg  a  special 

application  to  lay  sufficient  ground  before  the  Court,    It 

is  for  the  ends  of  justice,  and  for  the  cobvebience  of  the 

practice  of  the  Court,  that  general  rules  should  be  adhered 

,  to.    And  I  think  that  in  this  instance,  the  party  should 

be  compelled  to  apply  to  the  Court  for  leave  to  file  ez- 

'  ceptions. 

Pepys,  and  G.  Richards^  for  the  plaintiff,  then  appbed 
for  leave  to  except ;  but  subsequently  agreed  .to  waive  the 
exceptions,  and  to  apply  for  leave  to  amend. 

The  exceptions  were  accordingly  waived,  with  the  same 
costs  as  if  they  had  been  overruled. 

Pepys,  and  G.  Richards,  afterwards  moved  to  am^d, 
without  prejudice  to  the  injunction  granted  in  the  cause,  on 
an  affidavit  of  the  plaintiffs'  solicitor,  that  the  plaintifis  and 
their  agents  had  lately  received  information,  from  which, 
if  permitted  to  amend,  they  believed  they  should  obtain 
important  admissions  from  the  answers  of  the  defendants. 

Jervis,  and  Phillimore,  opposed  the  application,  contend- 
ing that  it  was  merely  for  delay. 

The  application  was  directed  to  stand  for  the  following 
day,  in  order  that  an  affidavit  of  the  nature  and  materiality 
of  the  facts  desired  to  be  introduced  by  amendment  might 
be  produced,  which  being  done,  the  Court  permitted 
the  ]}laintiffs,  on  payment  of  the  costs  of  the  motion,  to 
amend;  the  amendment  to  be  made  within  a  week;  and 
the  commission  to  be  sent  abroad  within  a  week  after  the 
answer  to  the  amendment  should  be  put  in. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Before  the  Lord  Chief  Baron). 

Jones  v.  Roberts.  j„/y  ]|^^ 


1  HIS  was  a  petition  to  discha^  an  order  m^de  by  the     On  a  bill  of 
Court,  on  motion,  on  the  groand,  that  such  order  had  been  ^  order^be^ 
obtained  by  surprise.  "*?  obtained, 

mi      J  1  «  emarging  the 

The  decree,  was  the  common  decree  for  a  foreclosure,  payment  of 
and  after  the  Master's  report  had  been  made,  appointing  *®  principal 

r  »      rr'^        -o  money,  on 

a  time  for  payment,  the  defendant  obtained  the  usual  condition  of 
order,  enlarging  the  time  for  payment  of  the  principal  bein^  plud 
money  and  interest,  for  the  farther  space  of  six  months,  the  defendant 
At  the  expiration  of  that  time,  and  in  the  month  of  De-  p^  ^J  mter- 
cember,  1824,  the  defendant  applied  for  six  months'  further  ^b  ^®  P^' 
time  for  the  payment  of  the  principal  money  and  interest,  the  usual  de- 
alleging,  that  the  property  was  of  much  greater  value  than  oJTmotion**^' 
the  money  secured,  and  that  he  was  in  treaty  for  the  rais-  of  course.    A 
ing  of  money  to  pay  off  the  mortgage.      This  application  Suwh^^this 
was  opposed ;  but  the  Court  granted  the  six  months'  fur-  decree,  as  ob- 
ther  time,  on  the  defendant  submitting  to  pay  forthwith  pnse,  was  ^' 
the  amount  of  the  interest  accrued  due.  dismissed 

with  costs. 

The  defendant  omitting  to  draw  up  the  order,  or  tt>  Generally 
comply  with  the  terms  of  it,  the  plaintiff,  in  the  February  o^d^'Si'^ 
following,  moved  to  make  the  decree  absolute,  which  was  effect  from 

J      J  , .        «  the  time  it  is 

ordered,  as  a  matter  of  course.  pronounced. 

The  object  of  the  present  petition  was,  to  discharge  the      SS?^*;"^^ 

order  making  the  decree  absolute,  on  the  ground,  that  it  ron,  sitting 

had  been  obtained  by  surprise,  after  the  order  had  been  JjJ**°-^^j*^' 

obtained  for  further  enlarging  the  time.  the  statute  to 

The  petition  was  supported  by  an  affidavit,  that  a  treaty  decrw  made 

was  pending  between  the  parties  when  the  order  was  ob-  b^  the  whole 

tained ;  that  a  tender  of  the  principal  money,  interest,  and  ^/^  ^hkt  he 

costs,  had  since  been  made  to  the  plaintiff,  and  had  been  ***»>  ^^  the 

ground  of 

refused  by  him;  and  also  by  an  affidavit  of  the  tenant  m  convenience. 
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possession,  that  he  was  willing  to  purchase  the  property 
for  1500/.,  exclusive  of  timber.  The  mortgage  was 
stated  to  be  750/.,  and  the  value  of  the  property  to  be 
upwards  of  50/.  per  annum. 

Martin^  if.,  and  Knight,  in  support  of  the  petition, 
contended,  that  the  order  had  been  obtained  by  surpnse^ 
and  in  breach  of  good  fiith.  That  although  Ae  wder  for 
further  enlarging  the  time  had  not,  in  fact,  been  drawn  up, 
it  was  omitted  to  be  so  in  consequence  of  thetreaty be- 
tween the  parties ;  and  that  though  it  was  not  drawn  up, 
yet  it  was  to  all  intents  as  effectual  the  minneiit  it  was 
pronounced.  Many  cases  had  occured  in  which  parties 
hi|d  been  committed  for  the  breach  of  an  order,  though 
not  drawn  up,  but  only  pronounced.  Injunctions  would 
otherwise  in  many  cases  be  useless,  for  the  mischief  would 
be  done,  if  it  were  necessary  to  wait  for  the  drawing  up 
of  the  order  (a). 

Tempk,  for  the  plaintiff,  urged  that  every  reasonable  in* 
dulgence  had  been  given  to  the  defendant  by  the  Court, 
and  by  the  plaintiff:  and  he  contended,  that  the  Chief 
Baron  could  not  set  aside  a  decree  pronounced  by  the 
whole  Court.  That  the  order  of  December,  1824,  was 
conditional  on  the  defendant's  paying  the  interest  then  doe, 
and  as  he  was  unable,  or  neglected,  so  to  do,  the  order  had 
no  effect.  That  due  notice  had  been  given  of  the  appK* 
cation  to  make  the  decree  absolute ;  and  the  decree  hav- 
ing been  enrolled,  the  Court  had  no  authority  to  vary  it. 


(fl)  The  party,  however,  must  have  immediate  notice  of  the  order.  It 
Feems,  that  if  the  party  to  be  affected  by  the  injunction,  or  his  aUomey, 
be  present  in  Court  when  the  order  is  made,  or  during  the  time  it 
is  applied  for,  and  before  the  order  pronounced,  or  if  he  has  any 
information  of  it  given  to  Iiim,  it  will  be  sufficient.  See  Anon.  3  Atk. 
567;  Skipy.  Hartvood,  ibid,  564;  Osborne  v.  Tennant,  14  Ves.  136; 
J<me%  V.  Doumes^  18  Ves.  522 ;  Kimpton  v.  Ew,  2  Ves.  &  B.  349. 
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Mattiu  replied.  ^®^*- 

Alexander^  C.  B.  I  certainly  have  never  had  oc-  ^^^^ 
casion  to  consider,  whether,  under  the  act  of  parliament  Roberts. 
enabling  the  Chkf  Baron  to  sit  alone  in  Equity,  I  have,  or 
have  nc^t,  the  power  to  discharge  an  order  made  in  a 
cause  heard  before  all  the  Barons :  but  if  I  have  not  autho- 
rity so  to  do,  it  appears  to  me,  that  very  great  inconve- 
nience may  sometimes  arise  to  the  suitors  of  this  Court. 
Let  this  petition  stand  for  hearing  before  the  whole  Court, 
on  the  first  day  in  Michaelmas  term. 

On  the  18th  November,  the  petition  was  heard  before 
the  whole  Court,  and  was  dismissed  with  costs. 


IN  THE  EXCHEQUER  CHAMBER. 

(  Before  the  Lord  Chief  Baron).  1825. 

Sittingtafter 
Trinify  Term, 

PiGOTt    V.    BagLEY.  ,  Wv-^' 

•      July  11,  13. 

1  HE  original  bill,  in  this  case,  was  filed  by   Sarah     By  partoer- 
Pigotty  Robert  Langdon,  John  Steer,  Thomas  Storer,  and  u  ^^'^upu- 
William  Whiston,  as  the  executors  of  the  will  of  Nathaniel  lated,  that  the 

partnership 
should  continue  for  19  years,  and  that  if  either  of  the  partners  shoula  die,  during 
the  term,  the  widow,  or  other  legal  uersonal  representati?e  of  the  partner  so  dying, 
should  be  let  into  the  partnership,  ana  become  a  partner  therein,  in  me  same  manner, 
and  upon  the  same  terms  and  conditions : — Held,  that  this  was  not  an  absolute,  or 
imperaltTe  obligation  on  the  widow  or  personal  representative  to  become  a  partner, 
but  only  an  option  so  to  do,  with  a  stipulation  by  the  surviving  partner  to  admit  them  : 
Held,  also,  that  the  widow,  or  personal  representative,  was  entitled  to  a  reasonable 
time  to  inspect  and  examine  the  partnership  accounts,  but  not  to  have  the  accounts 
taken,  before  they  elected  whether  they  would  become  partners. 

The  usual  case  of  election  is,  where  a  person  has  a  right,  independent  of  a  testator, 
and  the  testator  gives  such  person  some  other  right  or  benefit,  on  condition  of  the 
former  being  relinquished,  as  the  dower  of  a  widow ;  and  in  such  case,  the  party  is 
entitled  to  know  the  precise  value  of  the-benefit  intended,  before  election. 
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1825. 

PfGOTT 

and  others 

V. 

Baglet 
and  others. 


Kirk  Pigott,  deceased,  against  the  defendants,  Bogfey  and 
MaddeUy,  who  were  the  partners  of  the  said  Nathaniel 
Kirk  Pigott,  in  his  life-time,  in  the  trade  of  tape  mann- 
facturers.  The  original  bill  stated  the  partnership  artides, 
dated  the  2nd  of  June,  1817,  between  Nathaniel  Kirk 
Pigott,  and  the  defendants,  which  contained;  among 
other  provisions,  stipulations, — **  that  the  partners  should 
continue,  and  be  co-partners  for  the  term  of  nineteen 
years :  and  that  if  either  of  the  partners  should  die  during 
the  said  term  of  nineteen  years,  the  widow,  or  other  legal 
persona]  representative  of  the  partner  so  dying,  should  be  let 
into  the  said  partnership  concern,  and  be,  and  become 
a  partner  therein,  in  the  same  manner  and  upon  the  same 
stipulations,  terms  and  conditions,  to  all  intents  and  pur- 
poses, as  the  partner  so  dying  stood  at  the  time  of  his 
decease ;  but  so,  nevertheless,  that  in  case  any  widow  of 
any  such  deceased  partner  should  marry  again,  any 
husband  she  might  take,  should  not  intermeddle  or  in- 
terfere in  the  management  of  the  concern,  without  the 
consent  of  the  surviving  partners."  The  bill  then  stated 
the  death  of  Nathaniel  Kirk  Pigott,  in  October,  1820, 
having  made  his  will,  dated*  Ist  December,  1819,  and 
appointed  the  plaintiffs  executors;  and  charged,  that  at 
his  decease,  the  partnership  accounts  were  unsettled,  and 
.a  balance  was  due  to  him.  The  bill  also  charged,  that 
tlie  defendants  refused  to  produce  or  render  any  accounts, 
and  the  plaintiffs  were  therefore  unable  to  judge  whether 
it  would  be  adviseable  for  them  to  avail  themselves  of  the 
clause  in  the  articles  or  not.  The  bill  prayed  an  account 
of  the  partnership  dealings  and  transactions,  and  that 
the  shares  of  the  plaintiffs,  as  executors  of  the  will  of 
Nathaniel  Kirk  Pigott,  might  be  ascertained,  and  paid, 
and  secured  to  them ;  and  that  the  plaintiffs  might  be  de- 
clared entitled  to  be  let  into  the  said  partnership  business 
or  not,  as  might  appear  most  for  the  benefit  of  the  said 
testator's  estate,  on  a  full  discovery  of  the  state  of  the  said 
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coQcera  at  the  time  of  the  death  of  the  said  testator,  and 
UDce  that  time ;  and  that,  for  the  purpose  of  enabling 
the  plaintiffs  to  make  their  election,  the  several  accounts 
therein  mentioned  might  be  taken> 

The  several  executors  of  Nathaniel  Kirk  Pigott,  except 
Sarah  Pigott,  subeequently  to  the  filing  of  the  original 
bill,  renounced  the  probate  of  the  will  of  the  testator,  and 
thereupon  Sarah  Pigott  filed  her  supplemental  bill  against 
them,  and  against  the  surviving  partners,  praying,  that  the 
last-named  defendants  might  be  decreed  to.  account  with 
her,  as  the  sole  executrix  of  Nathaniel  Kirk  iPigott,  for 
his  share,  in  the  partnership  property ;  and  that  she  might 
be  at  liberty,  as  such  sole  executrix,  to  elect  to  become  a 
partner  or  not,  as  she  might  think  fit;  and  in  case  she 
should  elect  not  to  become  a  partner,  the  partnership 
property  and  eflfects  might  be  converted  into  money,  and 
her  share  be  paid  to  her. 

The  defendants,  the  surviving  partners,  by  their  answer, 
contended  that,  according  to  the  partnership  articles,  it  was 
imperative  on  the  plaintiff  to  become  a  partner  for  the  re- 
mainder of  the  nineteen  years^  They  also  insisled  that,  if 
the  plaintiff  was  not  absolutely  bound  by  the  articles,  yet 
that  she  had,  in  fact,  elected  to  become  a  partner,  by 
accepting  some  part  of  the  partnership  monies  which  had 
been  paid  to  her.  And  they  disputed  the  right  of  the 
plaintiff  to  require  an  account. 

The  defendants,  the  executors,  by  their  answer,  declined 
to  interfere. 

The  plaintiff  proved  that  in  the  year  1821,  after  the 
testator's  decease,  a  statement  of  the  partnership  ac- 
counts was  delivered  by  the  surviving  partners ;  that  the 
partnership  books  were  examined  by  an  agent  on  her 
behalf,  who  required  further  accounts,  that  she  might  be 
able  to  ascertain  the  extent  of  her  interest :  and  that  there 
were  several  errors  in  the  account  furnished  by  the  sur- 
viving partners. 


18115. 

Pigott 
and  others 

V. 

Baglet 
and  otheis. 
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1825. 

PlOOTT 

aad  Others 

V. 

Bag LET 
and  otbeWi> 


Martin f  H.,  and  Spoioe,  for  the  phintiff,  Thediief 
objection  to  the  present  wit  is  that  which  arises  Cnm 
the  observation  of  the  Lcnrd  Chancellor,  in.  Fmrnam  y. 
Horn/ray  (a).  Previouriy  to  that  caaei^  conaideraUe 
doubts  were  entertained  by  many  persons  whether  sach 
a  bill  could  not  be  filed.  This  is»  howerer,  a  veiy  dif- 
ferent eaae^  tUs  being  a  bill  to  ascertain  whether  the 
business  is  profitable  or  otherwise:  for  it  eannot  be  oon« 
tended  that  a  person  is  bound-to  enter  into  a  partnership, 
without  knowing  whether  it  is  a  losing  or  an  adnuitageoas 
concern.  The  defendants  could  not  compd  an  eieculor 
to  become  a  partner  against  his  inclination,  and  wilh  a 
certainty  of  ruin«  The  plaintiff  in  this  case  has  such  an 
interest  as  entitles  her  to  call  for  an  accouni,  and  the 
partnership  articles  necessarily  imposed  an  undertaking 
on  the  surviving  partners,  to  do  all  propw  acts  for  wabling 
the  executor  of  a  deceased  partner  to  form  an  opinion  on 
the  propri^y  of  becoming,  or  refusing,  to  be  a  partner. 
Bills  a^  constantly  filed  when  a  widow  is  entitled  to  a 
common  law  right,  as  dower,  and  also  entitled  to  odier 
property,  on  condition  of  her  releasing  her  dower,  for  a 
discovery,  that  she  may  know  how  to  elect. 

Id  case  the  plaintiff  shall  be  considered  to  have  elected, 
she  asks  for  an  account  of  what  the  testator's  estate  has 
made  since  his  decease*  The  only  remedy  which  one 
partner  has  against  another,  is  to  file  a  bill  for  an  account* 
Harrison  v.  Armitage  (6),  referring  to  Forman  v.  Horn- 
fray,  lays  down  this  doctrine  ;  and  Knowles  y.Horton  (c), 
shews  that  such  was  the  rule  of  the  Court ;  and  though  it 
is  not  an  express  decision  on  the  point,  it  was  there  taken 
for  granted  that  such  a  bill  might  be  filed. 


Bickersteth,  for  the  defendants,  Ihe  surviving  partners. 
The  intention  of  the  parties  was,  that  the  partnership  should 


{a)  2  Ves.  &  B.  329. 


(6)4Madd.  143. 


(c)ll  Vcs.  168. 
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not  determine  by  ^e  death  of  any  of  the  partners,  but 
should  continue  during  the  term  of  nineteen  years,  con- 
templating, that  it  might  become  either  advantageous  or 
butdensome.    The  true  effect  of  the  clause  is,  that  a 
partner  may  by  will  give  his  widow  the  right  to  become 
a  partner  if  he  thinks  fit,  but  that  in  case  he  does  not,  the 
personal  representative  is  absolutely  bound.    It  is  true, 
that  she  could  not  elect  without  the*  consent  of  the  per^ 
sonal  representatives,  as  it  might  tend  to  the  prejudice 
of  the  creditors.  The  plaintiff  has  no  right  to  ask  for  a  dis- 
solution, except  she  shews  fraud  or  misconduct  on  the  part 
of  the  surviving  partners,  which  would  have  entided  her 
husband,  if  living,  to  a  dissdiution.  Asaoon  as  the  widow 
proved  the  will,  she  elected,  by  so  doing,  to  become  a 
partncnr,  and  she  is  bound,  as  the  personal  representative, 
by  the  testator's  contract,  to  continue  a  partner.    The 
question,  whether  a  partner  has  a  right  to  come  for  an 
account,  without  praying  a  dissolution,  cannot  be  agitated, 
after  the  numerous  decisions  of  the  present  Lord  Chan* 
cellor.      In  Fomuin  v.  Homfray,   the   late    Sir  Samuel 
Romitty  searched  in  vain  for  authorities,  and  that  case  has 
been  confirmed  by  several  subsequent  decisions  of  the  Lord 
Chancellors  Waters  v.  Tayhiia);  Marshall  v.  Coleman  {b). 


1825. 

PlOOTT 

and  others 

V. 

Baolcy 
andotiien. 


No  case  has  occurred  for  many  years  past,  in  which 
the  question  has  not  been  asked,  whether  the  bill 
prayed  a  dissolution?  In  all  the  cases  respecting  the 
theatres,  the  Lord  Chancellor  has  uniformly  thrown  out 
the  necessity  of  an  arrangement  being  entered  into,  to 
prevent  his  putting  a  termination  to  the  partnership. 
In  Latouche  v.  Derby,  in  the  last  vacation,  on  an  appli- 
cation for  an  injunction,  the  Lord  Chancellor  looked  into 
the  bill  to  see  if  it  prayed  a  dissolution,  and  finding  it  did 
not,  sent  the  parties  back,  and  would  not  interfere  until  the 


(ii)15Ves.  10. 


(*)  Jac.  &  W.  266. 
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1835. 

PlOOTT 

and  others 

v. 

Baoley 

and  others. 


bill  was  amended  in  that  respect.  In  Van  Sandau  t. 
Moore,  about  two  months  since,  before  the  Lord  Chan- 
cellor, a  demurrer  to  a  bill  for  an  account  of  partnerdiip 
dealings,  because  it  did  not  pray  a  dissolution,  yfbb  allowed. 
The  clear  result  of  all  the  cases  is,  that  in  no  instance  has 
a  bill  been  filed  by  a  partner  requiring  a  general  account, 
without  praying  a  dissolution.  And  the  bill  in  this  case 
not  doing  so,  ought  to  be  dismissed. 


SkirroWf  for  the  defendants,  the  executors,  who  had 
renounced. 


Martin,  in  reply.  The  Court  will  not  make  persoufl 
partners  by  implication.  No  case  can  be  shewn,  where,  by 
implication,  executors  have  been  held  to  be  partners ;  for  if 
the  argument  on  the  other  side  be  correct,  the  Court  has 
no  power  to  determine  a  partnership,  except  in  case  of 
fraud.  But  what  was  the  use  of  the  proviso  in  this  case, 
if  the  parties  were  already  absolutely  bound?    Can  the 

surviving  partners  prevent  the  personal  representative  from 
calling  in  every  shilling  of  the  testator's  property  for  pay- 
ment of  debts ;  could  not  the  legatees,  even,  do  so  ?  In  fbr- 
nian  v.  Homfray,  the  Lord  Chancellor  put  the  case  on  the 
inability  of  the  Court  Xb  give  adequate  relief;  for  when 
the  bill  only  calls  for  an  account,  it  merely  turns  the  Court 
into  an  accountant.  Unless  the  partnership  is  established, 
the  cases  cited  cannot  apply.  Van  Sandau  v.  Moore, 
was  decided  on  the  ground  of  want  of  parties.  All  the 
cases  were  cases  of  bills  between  partners ;  in  this  case, 
the  plaintiff  is  not  a  partner. 

Alexander,  C.  B.  The  bill  in  this  case  prays  nothing 
more  than  an  account,  for  the  purpose  of  enabling  the 
plaintiff  to  elect  whether  she  will  become  a  partner  or  not, 
which  is  founded  on  the  clause  in  the  articles. 

In  the  first  place,  it  has  been  contended,  on  the  part 
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of  the  defendants,  that  the  accounts  arenot  necessary 
with  a  view  to  this  election ;  for,  that  there  is  a  posi- 
tive undertfedung  to  continue  the  partnership  for  nine- 
teen years,  and  that  the  partnership  is  not  determined 
according  to  the  usual  rule  of  law,  by  the  death  of  one 
partner ;  that  the  only  option  intended,  was  for  the  widow 
to  become  a  partner.;  and  if  she  did  not,  the  stipulation 
was  absolute,  that  the  personal  representative  should  con- 
tinue such  a  partner*    I  cannot  go  the  length  of  this  argu- 
ment*    It  would  be  a  most  inconvenient  construetion,  and 
contrary  to  the  terms ;  and  spirit  of  the  articles*    It  is.  a 
stipulation,  on  the  paM  of  the  surviving  partners,  to  permit 
4lie  widow  or  personal  representative  of  a  deceased  partner 
to  become  co-:partners;  being,  a  covenant,  as  it  seems  to 
me,  that  they  will  consent  either  to  admit  the  widow  or 
personal  representative,  and  not  to  a  stipulatioa  on  the 
part  of  the  deceased  partner,  that^  his  widow  or  peisonal 
representative  $hall  become .  a  partner*      To  have  such 
an  effect,  it  would  be  necessary  that  there  should  be  an 
express  provision,  that  the  partnership  should  continue, 
in  all  events,  for  nineteen  years.     I  do   not  find  any 
such  in  the  articles,  and  I  think,  therefore,  it  was  open 
to  the  executor  to  become  a  partner,  or  to  relinquish  the 
concern.    This  being  so,  I  am  next  to  consider,  whether 
this  bill  is  properly  brought,  and   I   think    it  is  not ; 
for  where  an  option  is  given,  it  would  be  a  most  incon- 
venient course  to  hold,  that  the  party  is  not  bound  to 
make  his  election,  until  after  the  accounts  shall  have  been 
taken  in  the  Master's  office.    To  do  so,  would  be  to  make 
a  most  violent  use  of  the  judicature  of  a  court  of  Equity, 
and  would  be  attended  with  the  greatest  abuse ;  and  such 
a  decision  would  be  attended  by  the  most  mischievous 
consequences.    The  present  case  has  been  compared  to  a 
case  of  election  ;  but  between  which  and  the  present,  there 
is  no  analogy.    The  usual  cases  of  election  are,  wjiere  a 
person  has  a  right,  independent  of  the  testator,  and  the 


1825. 

PlOOTT 

and  othen 

v. 

Baoley 

and  others. 
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1825.       testator  gives  to  such  person  some  other  right  or  benefit, 
'^  oTT       ^^  condition  of  the  forma:  right  being  relinquished.    In 


and  others    Buch  case,  it  is  nothing  more  than  fair,  that  the  hdr,  or 
Bagut.     other  person,  should  give  an  aecouni  to  the  widow,  or 

and  othenu  other  person,  making  the  election,  before  they  decide ;  and 
it  has,  therefore,  been  held,  that  the  widow  is  not  boimd 
to  elect,  whether  she  will  take  her  dower,  or  a  benefit  pro* 
yided  for  her  by  will,  nntil  the  nature  and  amount  of  that 
benefit  is  ascertained.  Here,  there  is  merely  a  contract  by 
which  the  partners  agree  to  let  the  widow,  or  peraoual 
representative,  into  the  partnership ;  but  it  woukl  be  moit 
*  improper  that  the  partnership  should  be  suspended  until 
the  accounts  are  taken ;  and  who  can  tell  what  time  msf 
be  required  for  this  purpose.  Still,  I  thinks  some  oppcv- 
tunity  ought  to  be  given  to  the  ]daintiff  to  examine  Ae 
accounts.  It  appears  to  me,  that  the  parties  bave  misna- 
derstood,  not  only  the  effect  of  the  articles,  but  eaeh  other ; 
the  one  party  contending  that  the  other  had  eleotedto 
become  partner ;  and  the  other  insisting  on  an  aocoual 
before  she  would  elect:  and  I  am,  therefore,  disposed  to 
make  an  order  adapted  to  the  particular  circumstances  of 
the  case,  and  not  to  be  laid  down  as  a  general  rule.  I 
think  I  must  allow  the  plaintiff  three  numths'  time  to 
inspect  the  partnership  books  and  accounts,  and  to  make 
her  election.  If  at  the  end  of  the  three  months  she  shsU 
elect  to  become  a  partner,  the  bill  must  be  dismissed ;  but 
on  the  other  hand,  should  she  elect  not  to  become  a  part- 
ner,  then  an  account  must  be  demanded  of  the  partnership 
property  and  effects,  down  ta  the  time  of  the  decease  of 
her  late  husband. 
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IN  THE  EXCHEQTJER  CHAMBER. 

{Before  the  whloe  Court). 

1824(a). 

The  Rev.  William  Evans,  clerk,  v.  Stephen  Rowe      ^^^^s 

and  William  George.  July  7th. 

The  bill,  fUed  in  January  1820,  stated,  that  in  June,  1810,  Tithe  held 
the  plaintiff  was  instituted  and  inducted  to  the  rectory  of  .^p  oak  wood 
Loveston,  in  the  county  of  Pembroke,  and  had  ever  since  •pnnging  or 

1  ..  ,  oil  growing  from 

been,  and  then  was,  rector  thereof;  and  as  such  rector,  en-  the  gemum^ 
titled  to  all  tithes,  great  and  small,  arising,  growings  and  ^L!^^^  ^\ 
renewing  in  and  throughout  the  parish  of  Loveston,  and  the  felled,  thou^ 
titheable  places  thereof.  That  Abraham  Leach,  in  the  year  ^  timber  of 
1812,  occupied  divers  woodlands  in  the  said  parish,  con-  the  growth  of 
sisting  of  large  and  valuable  oak  wood,  and  that  such  oak  and  upwards: 
wood  grew,  not  from  acorns,  as  original  or  maiden  tr^jee^  the  Court 
but  from  old  oak  stools,  belonging  to  trees  that  had  been  itself  bound 
felled  many  yeirs  before.     That  in  the  said,  year  1812,  ^^^^^^J: 
Abraham  Leach  sold  the  oak  wood  to  thei  defendants  thoritieson 
for  1,900/.,  the  defendants  undertaking  to  cut  dowa  and  ^t'^p^ 
remove  it  within  the  period  of  three  years,  within  which  inganopi- 
period,  the  defendants  accordingly  barked  the  oak  wood,  decree  would 
and  felled  and  removed  the  same.     That  the  P^^"*^  ^^^^fi^e 
was  entitled  to  the  tithes  of  the  bark  and  wood;  but  point  were 
the  defendants  refused  to  set  out  or  make  compensation  ^^^^^^ 
for  the  same,  on  an  allegation  that  the  oak  wood  was  gros  in  the  statute 

^  ©  45i»w.  3,i8 

(fl)  This  case  had  previously  been  heard  before  the  late  Chief  Baron  *°^^®*l  ^ 

BichanUf  on  the  24th  of  June,  1822,  when  his  Lordship  took  time  to  gpecies  of tim- 

look  into  the  authorities;  and  subsequently  directed  the  cause  to  be  ber,  of  twenty 

heard  before  the  whole  Court.  years',  or 

greater 
growth ;  but  the  statute  does  not  point  to  the  means  of  growth,  whether  it  shall  be 
from  seed  or  gefjniru :  according  to  the  authorities,  however,  the  growth  must  be  from 
the  former,  and  germtas,  of  whatever  age  or  siae,  are  liable  to  tithes. 
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1825.  bois,  above  the  age  of  twenty  years,  and  exempt  from  tithes. 
The  bill  charged,  that  the  wood  was  not  gros  bois,  and  did 
not  grow  from  acorns,  but  from  old  stools  or  stumps;  and 

and  Toother.  ^^^  ^^  ^^Y  ^^  ^^  wood  were  gros  bois,  it  had  been  cut  down 
and  intermixed  with  that  which  was  not  gros  bois;  and 
that  the  whole,  therefore,  became  liable  to  tithes. — ^The 
bill  prayed,  that  the  plaintiff  might  be  declared  entided 
to  the  tithe  of  the  oak  wood,  and  also  to  the  tithe  of  the 
bark,  and  an  account  and  payment  of  the  value. 

The  defendants,  by  their  answer,  admitted  the  plain- 
tiff's title  as  rector ;  that  Leach  was  entitled  to  the  wood- 
lands, which  consisted  of  oak  wood,  and  grew,  not  firom 
acorns  as  original  or  maiden  trees,  but  from  old  stools 
belonging  to  trees  that  had  been  felled  upwards  of  80 
years  before.    That  Leach  sold  the  wood  to  the  defendant 
Rotoe  alone,  who,  subsequently,  admitted  the  other  de- 
fendant a  partner  with  him.     The  defendants  admitted 
the  statement  in  the  bill,  as  to  the  barking,  felling,  and 
removing  of  the  wood ;  but  said,  that  no  part  of  the  wood 
was  gros  bois,  nor  was  gros  bois  intermixed  with  other 
wood.    They  denied  the  plaintiff's  right  to  tithe  the  said 
bark  and  wood;  because  the  wood  consisted  of  timber 
trees,   which  grew  from  old  stools,    and  had   been  so 
growing  for  upwards  of  80  years;  and  that  no  part  thereof 
consisted  of  poles  or  timber  under  the  growth  of  80  years. 
The  defendants  then  suggested,  that  it  was  the  custom 
of  the  country,  in  which  the  lands  were  situate,  to  raise 
timber  from  the  stools  of  timber  trees,  which  had  been 
before  cut  down,  and  not  from  acorns ;  and  that,  by  the  cus- 
tom of  the  country  from  time,  8cc.,  no  tithe  had  been  paid, 
or  payable,  or  of  right  ought  to  be,  or  was  paid  or  payable, 
for  or  in  respect  of  timber  trees  so  raised,  after  the  same 
became  of  the  growth  of  twenty  years.    The  defendants 
then  stated,  that  the  money  received  by  them  from  the  sale 
of  the  timber,  was  1665/.  12^.  2id. ;  that  in  making  up 


SITTINGS  AFTER  TRINITY  TERM,  6  GEO.  IV. 


679 


the  accounts,  it  was  ascertained,  that  the  defendants  had 
sustained  a  loss  of  156/.,  and  in  consideration  thereof, 
XieacA  deducted  100/.  from  his  purchase-money,  which  left 
the  defendants  losers  by  their  bargain  to  the  amount  of 
66/.  That  the  plaintiff  made  no  claim  for  tithes  until 
after  the  whole  of  the  wood  and  bark  had  been  sold. 

Witnesses  were  examined  on  both  sides;  the  general 
effect  of  whose  testimony  was,  that  the  wood  grew  from 
old  stools,  and  not  from  acorns,  and  was  considered  to 
vary  in  age  from  sixty  to  one  hundred  years,  and  was  of 
considerable  dimensions  :  that  the  general  mode  of  culti- 
vating oak  timber,  in  Pembrokeshire,  was  from  stools,  and 
that  where  one  tree  was  grown  from  an  acorn,  a  thousand 
were  grown  from  stools.  The  witnesses  for  the  defendants 
also  proved,  that  wood  was  not  considered  in  the  neigh- 
bourhood liable  to  the  payment  of  tithes. 


1825. 


Evans 

V. 
ROWE 

and  another. 


Jervis  and  Wilson,  for  the  plaintiff.  The  question  in 
this  suit  is  merely,  whether  tithe  is  payable  for  trees  not 
growing  from  seed,  but  from  the  stools  or  stumps  of  trees 
felled  upwards  of  80  years  since.  This,  it  is  appre- 
hended, must  depend  on  the  construction  of  the  stat. 
46  Edw.  3,  c.  3(a),  and  the  cases  decided  upon  that 
statute.  The  history  of  that  statute,  and  the  grounds  on 
which  it  was  passed,  are  given  at  some  length  in  Selden  (6). 
The  statute  very  early  received  a  true  exposition  in  Soby 
V.  MoUns(c).  In  the  argument  in  that  case,  it  was 
said  c^ainst  the  defendant,  *  that  he  ought  not  to  have 
tithes,  because  the  trees  were  old  trees,  above  the  age  of 
twenty  years,  in  which  case  they  are  an  inheritance ;  and 


(a)  See  the  statute  at  length,      the  observation  alluded  to  with  re- 


with  an  observation  on  the  petition 
of  the  Commons,  4  Eagle  &  Y.  9. 
The  statute  is  also  stated  at  length 
in  the  judgment  of  the  Lord  Chief 
Baron,  pos^,  and  a  remark  made  on 

2q 


spect  to  the  petition. 

(fr)  Cap.  8,  sec.  28,  29, 30, 31. 

(c)Plowd.468.   Rast.  Ent.  489, 
b.    1  Eagle  &  Y.  60. 
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1825.        for  cutting  down  trees  above  the  age  of  twenty  yeara»  a 

Evans       ™^^  should  have  an  action  of  waste,  and  should  say  there- 

_  V.  in,  that  the  termor  had  cut  them  down  to  his  disheritance. 

RoWE 

and  another.  And  if  a  man  has  an  inheritance  in  the  trees,  and  they 
themselves  are  an  inheritance,  from  thence  it  follows^  that 
no  tithe  shall  be  paid  of  them,  for  tithes  are  payable  of 
the  measure  of  the  inheritance,  as  of  hay,  apples,  and 
such  like,  which  are  chattels,  but  not  of  that  which  is  an 
inheritance  itself,  as  trees  above  the  age  of  twenty  yean 
are/  But  the  decision  was  in  favour  of  the  defendant 
The  next  authority  upon  the  subject  is,  the  decision  of  Lord 
Coke  (a);  when  speaking  of  trees  of  the  age  of  twenty  years, 
he  says,  ''This  is  the  age  to  bar  all  suits  in  court  christian 
for  tithes.  And  these  words  are  to  be  understood  of  grosx 
trees,  which  may  serve  for  timber,  and  grow  out  of  thai 
own  stubs ;  for  if  a  man  annually  top  or  lop  timber  trees, 
tithes  shall  not  be  paid,  though  they  be  under  the  age  of 
twenty  years ;  for  as  the  law  privilegeth  the  body  of  the 
tree,  being  parcel  of  the  inheritance,  so  it  does  privilege 
the  branches  also.  So  if  a  man  cut  down  timber  trees, 
tithe  shall  not  be  paid  for  the  germins  or  branches  which 
grow  out  of  the  roots,  of  what  age  soever ;  for  that  the 
roots  are  parcel  of  the  inheritance."  Lord  Ellenboroughy 
in  Ford  v.  Racster  (6),  held  the  reason  assigned  in  the 
latter  part  of  L<H:d  Coke's  dictum  to  be  a  bad  reason ;  for 
that  every  tree  of  whatever  age,  and  every  part  of  every 
tree  growing  is  properly  part  of  the  inheritance  ;  and  that 
the  authorities  cited  in  the  margin  of  Lord  Coke,  were  not 
sufficient  to  support  the  position.  Tae  same  position  was 
also  controverted  by  Lord  Hardwicke,  in  Walton  v.  Tryon 
(c),  and  was  questioned  in  Tumor  v.  Smith  {d).  In  Lewis 
V.  Snell{e),  in  this  Court,  an  account  was  decreed  of  ger- 
mins   cut  from  the  stools  of  trees  above  twenty  years' 

(a)  2  Inst.  643.  GwiU.  827.     2  Eagle  &  Y.  123. 

(6)  4   Man.  &  Selw.  130.      3  (rf)  1  Eagle  &Y.  526. 

Eagle  &  Y.  710.  (^)  3  Eagle  &  Y.  1388. 
(f)  Amb.  130. 3  Burn.  E.L.  481. 
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^owth>  and  whether  any  part  thereof  had  been  cut  from        1B25. 
stools  above  twenty  years'  growth,  intermixed  with  coppice       evans 
and  underwood.     In  Chichester  v.  Sheldon  (a),  the  Master  v. 

*  RoWE 

of  the  Rolls,  whose  judgment  is  entitled  to  the  highest  re-»  and  another, 
spect,  as  he  was  fully  aware  of  the  pendency  of  this  suit  in 
this  Court,  and  alluded  thereto  in  bis  judgment,  observed, 
'  the  doubt  is,  whether  the  cuttings  from  the  roots  of  trees 
are  privileged  or  not,  according  as  the  trees  were  cut  down 
when  above  twenty  years'  growth.  It  is  quite  clear,  that  so 
far  as  applies  to  the  mast  of  a  tree,  if  it  be  timber  that  was 
never  cut  at  all  till  twenty  years'  growth,  all  its  produce 
to  time  immemorial  will  be  constantly  privileged,  because 
the  tree  once  privileged  communicatee  that  privilege  to 
its  germins  for  ever.  The  difficulty  is  as  to  the  germins 
arising  from  the  old  stools.  In  the  2nd  Institute,  it  is 
certainly  laid  down,  that  the  germins  from  the  roots  are 
privileged,  as  well  as  those  from  the  mast;  but  that  point 
underwent  very  great  amendment  inWalker  v.  Tryon,  and, 
undoubtedly,  it  was  Lord  Hardwicke's  opinion,  that  the 
passage  in  the  2nd  Institute  was  not  law ;  that  there  was 
a  distinction  between  the  root  and  the  mast,  that  the  pri- 
vilege did  not  attach  upon  the  root,  and  that  the  germins 
cut  from  the  old  roots  were  for  ever  Uable.'  The  only  au- 
thority in  opposition  to  these  cases,  is  Underwood  v.  Buc- 
kle, tried  at  Dereford  summer  assizes,  in  1812,  before  Mr^ 
Justice  Bayley,  where  a  verdict  was  given  for  the  de- 
fendant, under  circumstances,  it  must  be  admitted,  pre- 
cisely like  the  present.  The  plaintiff  did  not  move  for  a 
new  trial,  and  the  case  therefore  never  underwent  the  re- 
vision of  the  superior  court.  If  the  words  of  the  statute 
are  to  be  relied  oil,  the  plaintiff  is  unquestionably  entitled 
to  a  decree.  The  words  grois  bois,  in  the  statute,  clearly 
signify  wood  growing  from  mast  or  acorns.  Germins 
are  not   privileged  by   being  of  the  growth  of  twenty 

(a)  1  Turn.  245.     3  Eagle  k  Y.  1102. 
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1835.  years,  or  of  any  other  age:  it  is  true,  the  occupier  may,  if 
Evans  ^^  think  fit,  destroy  the  parson's  right,  by  grubbing  up  the 
^'  stumps  altogether,  but  if  he  does  not,  tithe  is  clearly  pay- 

and another,  able  for  the  germins  when  cut  down;  and  if  they  are 
suffered  to  grow  for  80,  or  even  300  years,  the  rights  of  the 
church  are  only  postponed  until  the  time  when  they  are 
felled,  and  are  not  barred  or  destroyed.  The  defence  made 
by  the  answer  of  the  defendants  is  in  the  nature  of  a  fioii^ 
decimando ;  but,  to  establish  such  a  prescription,  it  should 
be  laid  as  extending  to  some  known  division  or  district, 
and  should  not,  as  this  defence  does,  leave  the  plaintiff 
wholly  in  the  dark  as  to  the  extent  of  the  claim  (a).  The 
decision  in  Ford  v.  Racster,  is  strongly  in  favour  of  the 
right  for  which  the  plaintiff  contends.  So  also,  is  Amber  v. 
Jackson,  3  Wood,  225;  and  Chichester y.  Sheldon.  Lewis 
V.  Snell,  was  certainly  appealed  from,  but  that  appeal  was 
not  prosecuted.  [Graham,  B.  There  was  no  decision  by 
the  House  of  Lords]. 

Martin,  JEf.,  Sir  TF«  Owen,  and  Evans,  J.,  for  the  de- 
fendants. There  is  no  case  in  the  books  determining  the 
present  question  :  the  point  is  an  entirely  new  one,  and 
must  be  decided  entirely  on  the  construction  of  the  statute 
Edw.  3 ;  for  by  the  canon  law,  this  wood  was  clearly  not 
titheable.  Archbishop  Stratford's  Constitutions  (&).  From 
the  statute,  it  appears  that  the  commons  presented  a  peti- 
tion to  the  king,  stating,  that  they  sold  their  great  wood  of 
the  age  of  twenty  years,  or  40  years,  or  more,  to  merchants, 
to  their  own  profit,  or  in  aid  of  the  king,  but  the  clergy 
troubled  the  merchants  in  the  Spiritual  Court  for  tithes,  in 
the  name  of  Silva  CcRdua,  whereby  they  could  not  sell 
their  wood  to  the  true  value.  The  answer  in  effect  was, 
let  the  custom  prevail.     [Hullock,  B.     Is  your  construe- 


(a)  Walbank  ▼.  Uayward,  3  Ea-  (6)  4  Eagle  &  Y.  326. 

gle&Y.  1245. 
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tion  of  the  statate  consistent  with  the  cases  decided  upon  ^^^^' 
it  ?]  Yes :  in  the  petition,  trees  of  twenty  years'  growth,  are  Evans 
pointed  out  as  grots  bois;  and  the  use  to  which  the  wood  was  v- 

RowE 

applied,  is  noticed  and  taken  into  consideration  by  the  earlier  uid  anothei . 
writers.  Lindewood  u&es  the  expre8sion(a),  ^^Kgnumadeotn" 
burendum  non  ad  adijicandum."  The  useto which  the  wood 
ift  applied  is  of  the  utmost  importance,  as  the  use  alone 
very  often  gives  the  denomination  of  timber.  For  a  num- 
ber of  years  there  was  no  direct  exposition  of  the  statute. 
Lord  Coke  says,  it  is  explanatory  of  the  common  law. 
Iiord  Holt,  in  a  case  before  him  {b),  concurred  in  Lord 
Coke's  opinion  :  and  it  is  confirmed  by  the  rolls  of  parlia- 
ment, in  answer  to  the  petition  against  Archbishop  Strat- 
ford^s  Constitutions.  Walton  v.  Tryon,  itras  the  first  case 
in  which  Lord  Coke's  opinion  was  questioned.  The  treea 
in  question  in  this  cause  are  not  only  admitted,  but  proved 
to  be  upwards  of  80  years  old,  and  by  all  the  witnesses  are 
called  timber.  A  jury  would  unquestionably  find  them  to 
be  timber ;  but  if  this  case  prevails,  the  Court  must  con- 
sider them  as  underwood.  By  the  common  law,  oak  and 
ash  only  are  timber ;  but  in  Buckinghamshire^  beech  is  also 
timber  by  the  custom,  from  being  used  as  such.  Walton 
V.  Tryon,  has  not  distinctly  determined  this  point;  and 
the  reasoning  of  Lord  Hardwicke  on  the  subject  is  not 
perfectly  satisfactory.  Wood  can  only  be  called  timber, 
from  being  applied  to  the  purposes  for  which  timber  is 
used;  and,  therefore,  the  use  and  application  are  most 
material  to  be  considered.  It  is  evident,  that  trees  of  this 
age  and  size,  must  be  used  as  timber,  and  not  as  under- 
wood. In  the  case  of  clover,  the  application  determines  to 
whom  the  tithe  is  payable ;  the  crop,  if  matured  for  seed, 
paying  tithe  to  the  rector;  biif  if  cut  down  for  hay,  yield- 

(a)  Page  208.  ^^'  ^^^'     ^^^"'  ^^'     ^  ^^' 

(6)  Hkks  V.   Woodem,  4  Mod.      655.     1  Ld.  Raym.  137.    Holt,. 

324.  Comb.  403.   Carib.  392, 12.      671.     1  Eagle  and  Y.  59«. 
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1825.  ing  tithe  to  the  vicar  (a).  In  Ford  v.  Rauier,  if  the  trees 
had  been  found  to  be  timber  by  the  custom  of  the  oountiy^ 
the  decision  would  have  been  the  other  way.  The  oon- 
andanoUier.  struction  of  the  statute,  contended  for  on  the  part  ot  the 
defendants,  is  most  conformable  to  the  intention  ai  the 
commons,  as  expressed  in  their  petition,  and  will  remedy 
the  mischief  they  contemplated.  That  by  grais  bois  was 
understood,  in  the  6th  Edw.  6,  timber  trees  of  twemity  yemri 
growth,  is  evident  from  Seld.  cap.  8,  p.  246.  The  custom 
of  the  country  where  the  trees  grow,  distinguishes  the  pre- 
sent case  firom  Ford  v.  Racster,  To  compel  the  ownen 
to  pay  tithes,  will  defeat  the  object  of  the  statute :  the 
only  condition  in  the  statute  is,  that  the  trees  idiall  be  of 
the  age  of  twenty  years,  and  there  is  no  reason  why  their 
growing  from  stools  should  deprive  them  of  the  protection. 
Notwithstanding  that  there  are  some  few  modem  oases  in 
opposition  to  the  statute,  yet,  on  principle,  its  true  con- 
struction must  prevail,  Soby  v.  Molins{b).  In  Wrayyi, 
Clench  (c),  it  was  held,  ''  that  if  one  cut  trees  which  are 
or  may  be  timber  trees,  as  oaks,  elms,  &c.,  although  they 
may  be  under  the  age  of  twenty  years,  no  tithes  are  due ; 
and  so  if  trees  of  that  age  are  cut,  and  new  germins  grow,  no 
tithes  are  due  though  they  be  under  that  age."  So  in  the 
ilnonymotff  case,  cited  in  Lit  ford's  case,  11  Coke,  48(iO« 
'  If  a  man  fell  his  timber  trees,  tithes  shall  not  be  paid  for 
the  germins  which  are  growing,  ex  radicibui  seu  stirpibus, 
in  respect  that  the  root  is  part  of  the  inheritance.'    In  the 


(o)  Wharton  v.  Litlcy  Skin.  341, 
356.  Comb.  201,  209.  Carth. 
263.  12  Mod.  41.  3  Lev.  365. 
4  Mod.  183.  3  Ssdk.  249.  1 
Eagle  &Y.  579.  See  also  i&m* 
V.  Wyatt,  Atk.  364.  2  Eagle  & 
Y.  91;  and  Sims  v.  Bennett,  5 
Bro.  P.  C.  586.  1  Eden,  382. 
3  Burn,  E.  L.  7th  edit.  409,463. 
2  Eagle  &  Y.  172. 


(6)  Plowd.  468.  Rast.  Ent. 
489  (b).    1  Eagle  &  Y.  60. 

(c)  Cro.  Eliz.  55.  Anon.  Moor, 
908.  1  Eagle  &  Y.  91.  It  is 
doubtAil  whether  the  names  of  the 
parties  in  this  case  are  correct; 
two  of  the  Judges  of  that  day,  by 
whom  the  case  was  decided,  being 
Wmy  and  Clench. 

(d)  1  Eagle  &  Y.  92. 
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Anonymous  case,  7  Mod.  137  (a).  HoU,  C.  J.,  said, '  one  18^* 
may  prescribe  in  a  non  decimando  of  wood  ;  or  it  is  a  good  £vavs 
plea  that  it  is  for  boughs,  loppings,  germins,  &c.,  of  timber  v. 

trees  of  twenty  years'  standing.'  In  Bibye  v.  Huxley  (6),  and  another, 
beech  wood  proceeding  from  stools,  originally  maiden 
trees  above  twenty  years'  growth,  were  considered  exempt. 
So,  Dike  v.  Browne  (c).  All  the  old  cases  were  decided 
in  accordance  with  Lord  Coke*s  constraction  of  the  sto- 
tute. 

Jervis,  in  reply.  There  is  no  dispute  in  this  case  as  to 
the  facts.  All  the  evidence  as  to  custom  in  the  county 
may  be  put  out  of  consideration,  since  the  custom  has  not 
been  so  pleaded  as  to  be  available  as  a  defence  in  this  case. 
The  evidence  also  respecting  the  neighbourhood,  may  like- 
wise be  rejected,  and  the  question  then  comes  simply  to 
what  is  the  construction  of  the  statute,  and  the  effect  of 
the  authorities.  By  the  canon  law,  tithe  is  due  of  Sylva 
Cicdua,  and  is  thus  described  in  Selden  {d)  : — ''illamfore 
qua  cvjuscunque  existent  gentris  arborum  in  hoc  habetur 
ut  cedatur,  et  qua  etiam  succisa  rursus  ex  stirpibus  aut  ra^ 
dicibus  renascitur,**  There  is  an  omission  in  the  transla- 
tion of  the  statute :  in  the  original,  it  is  from  twenty  to  40 
years'  growth.  The  question,  what  is  Sylva  Cadua?  is 
defined  in  Walton  v.  Tryon :  and  Lord  Ellenborough,  in 
Ford  V.  Racster,  says,  ''  Sylva  Ctedua  seems  to  compre- 
hend, vi  termini,  besides  underwood,  all  such  wood  as  is 
occasionally  cut,  either  in  body,  branch,  or  root,  with  the 
statutable  exception  only  of  grots  bois,  properly  so  called, 
when  it  is  at  that  age  at  which  it  is  by  the  statute  46  Edw. 
3,  exempted  from  being  tithed,  i.  e.  of  twenty  years  or  up* 
wards.  If  it  be  decided  that  these  trees  are  not  titheable, 
the  Court  will  overrule  the  case  of  Walton  v.  Tryon,  and 

(a)  1  Eagle  &  Y.  651.  (c)  2  Ld.  Raym.  835. 1  Eagle  & 

(6)  Bunb.  193.     1  Eagle  &  Y.      Y.  647. 
805.  (d)  Cap.  8, 8.  28,  p.  237. 
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1825.        all  the  subsequent  cases,   except    Underwood  t.  Butkk. 
EvAHs       ^^  ^^^^  ^*  Racster,  Lord  EUenborough  considered  it  quite 
V.  immaterial,  whether  the  trees  cut  down  were  under  or 

and  another,  above  the  age  of  twenty  years.  It  is  immaterial  at  what 
time  the  parent  tree  is  cut  down.  The  cases  cited  on 
the  part  of  the  defendants  prove  too  much.  Bibye  v.  Hux- 
ley, does  not  bear  upon  the  question ;  but  merely  whether 
beech  may  be  timber  by  the  custom  of  the  county.  And 
there  is  an  unbroken  series  of  cases  in  favour  of  the  plain- 
tiff, from  Walton  v.  Tfyon,  before  Lord  Hardwicke,  down 
to  the  present  period,  with  the  exception  of  one  solitaiy 
case  at  Nisi  Prim. 

» 

Cur  J  adv.  vuU. 

1825.  Alexander,  L.  C.  B.     This  is  a  rector's  bill  for  the 

tithe  of  certain  oak  wood,  cut  down  and  removed  by  one 
of  the  defendants,  and  for  the  tithe  of  the  bark  of  such 
wood.  The  defence  is,  that  the  oak  wood  was  timber  of 
the  growth  of  80  years,  and  was  what  the  answer  caUs 
grois  bois.  The  bill  had  anticipated  this  defence,  and  has 
charged  that  such  oak  wood  grew,  not  from  acoms,  as 
original  or  maiden  trees,  but  from  old  stools  belonging  to 
trees  which  had  been  felled  many  years  ago.  The  fiict 
that  the  trees  did  not  grow  from  acoms,  but  from  the  stools 
of  old  trees  felled  many  years  ago,  is  distinctly  admitted 
by  the  answer.  Witnesses,  however,  were  examined,  and 
the  general  result  of  the  evidence  is,  that  this  is  the 
ordinary  mode  of  raising  timber  in  Pembrokeshirty  where 
the  parish  of  which  the  plaintiff  is  rector  is  situated ;  and 
that  there  is  no  particular  custom  making  such  trees 
titheable ;  but  a  single  instance  had  been  stated,  where 
tithe  had  been  rendered  for  an  oak  wood,  in  St.  Mary 
Tenby,  a  parish  at  some  distance  from  that  in  which  the 
wood  iu  question  lies,  by  Lord  Milford,  to  the  rector  of 
that  parish.    This,  however,  appears  to  be  a  solitary  in- 
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stance  ;   and  the  evidence  is  clearly  against  any  custom.        1825. 
The  plaintiff's  claim  stands,  therefore,  upon  the  general       eT^"*^ 
law^*     It  is  contended  to  be  a  proposition,  generally  true,  v, 

that  tithe  is  due  of  common  right  for  all  trees  growing  andanotherv 
from  stools,  of  whaterer  age  the  trees  may  be,  and'  of 
whatever  species.  It  appears  from  Selden,  **on  Tithes,*' 
c.  8,  B.  28,  and  the  following  sections/ that  there  was  a 
struggle  between  the  clergy  and  the  laity  concerning  tithe 
of  wood,  and  that  no  distinct  line  was  drawn  until  the  46th 
Edw.Sf  about  the  year  1371,  or  1372;  By  the  statute 
which  was  then  passed  it  was  declared^,  in  effect,  that  no 
tithe  should  be  taken  of  what  is  called  grois  bois,  of  the 
age  of  20  years  or  upwards.  Now  it  appears  to  be  quite 
settled,  that  grois  bois,  in  the  meaning  of  this  act,  is  what 
at  the  present  day  is  usually  called  timber,  or  that  wood 
which  is  employed  for  the  purpose  of  building.  This  sta- 
tute is  indisputably  in  force  at  this  day,  and  the  contro- 
versy in  this  cause  is  upon  its  true  construction :  in  other 
words,  whether  the  wood  of  which  tithe  is  sought  is  grois 
bois  within  the  statute ;  or  sylva  C4Jddua,  of  which  it  is 
clear  tithe  is  due,  and  has  always  been  rendered.  It 
seems  difficult  to  understand,  how  trees  of  80  years  of 
age,  or  on  the  plaintiff^s  hypothesis  of  300  (for  to  that  ex- 
tent his  proposition  must  be  pushed),  can  be  called  sylva 
cadua,  which  is  translated  or  explained,  ''  and  to  be  cut 
down,  or  lopped."  The  phrase  by  which  Du  Cange 
explains  it,  is  sylva  minuta.  However,  a  ^  constitution 
of  a  provincial  council,  held  under  Archbishop  Stratford, 
in  the  17th  of  Edw.  3,  has  been  very  strongly  urged  as 
decisive  of  the  present  question.  It  is  to  be  found  in  Sel- 
den,  c.*8,  s.  28 ;  and  also  in  Lindewood ;  and  thie  language 
is  to  this  effect : — **  Quanquam  exsolventibus  beni  decimas 
Deusfrugum  omnium  abundantiam  et  possessionem  promise- 
rit  ubertatem ;  tamen  dolentes  referimus  quodnonnulli  nostra 
provincia  contra  testamenti  veteris  atque  novi  doctrinam  de 
sylvis  suis  caduis  et  lignis  arborum  caduarum  excisis  circa 
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1825.  que  minus,  qudm  circa  fructus  agrorunif  laboris  impenduni 
decimas  Deo  et  ecclesiis  quibus  debentur  notorii,  propter 
hoc  quod  ipsas  in  prateritum  non  dederunt,  solvere  contra' 
an/ano^.  *^*"''»  9^^  estimant  id  circo  licere  quod  legem  morU  de 
longa  invaluisse  comuetudine  arbitrantur,  in  dubium  etiam 
revocantes  quid  sylva  ccsdua  sit  censenda.  Nos  igitur  ad- 
vertentes  quod  si  sua  portione  Ecclesia  sit  defraudata  diu- 
tini,  crimen  pneterea  non  minuitur  sed  augetur  ;  ac  famts 
et  penuria  ommumque  rerum  egestas  opprimunt  bene  decimes 
non  solvente:  hujusmodi  declaramus  provisione  Condlii 
Silvam  deduam,  illam  fore  qu(B  cujuscunque  existems  generii 
arborum  in  hoc  habetur  ut  cedatur,  et  qu<B  etiam  stcccttt 
rursus  ex  stirpibus  aut  radicibus  renascitur ;  ac  ex  ea  deci- 
mam  utpote  realem  et  predialem  parochialibus  ac  matricibut 
ecclesiis  persohendam  nee  non  silvarumpossessores  hujusmodi 
ad  priBStationem  decimarum  lignorum  ipsorum  excisorum  i» 
eis  sicut  feni  et  bladorum  omni  censura  ecclesiastica  fore 
canonici  compellendosJ*  Now,  if  the  passage  which  has 
been  so  confidently  relied  on,  as  shewing  that,  accoid- 
ing  to  the  construction  of  the  council,  whatever  4rood 
sprang  from  the  roots  was  to  be  considered  as  sylva  atdua, 
were  an  authority,  it  might,  perhaps,  have  that  effect; 
though  it  would  not  be  conclusive  of  the  question.  But  I 
think  that  that  decree  is  put  out  of  the  case,  because  it 
seems  never  to  have  been  submitted  to.  It  appears  from  the 
collection  of  statutes  printed  in  Gwillim,  and  the  extracts 
from  the  parliamentary  rolls,  that  this  construction  was  im- 
mediately objected  against,  and  that  a  constant  opposition 
was  made  to  it  by  the  commons,  down  to  the  45th  of 
Edw.  3,  when  the  statute  was  passed  to  which  I  shall  by 
and  by  advert.  I  do  not  rely  upon  these  proceedings,  ex- 
cept to  the*extent  that  I  consider  them  as  shewing  cleariy 
that  this  provision,  as  it  is  now  construed,  was  never 
acquiesced  in  by  the  nation,  and  never  acquired  that  legal 
force,  and  binding  effect,  which  such  constitutions  can 
alone  obtain  from  usage.    After  this  came  the  statute  of 
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the  45  Edw,  3,  c.  3,  which  was  passed  with  the  expresit  1825. 
design  of  settling  the  law  upon  the  point ;  and  I  shall  read  Eyavs 
it  for  the  purpose  of  a  remark  made  on  it  in  the  margin  of  «»• 

Gwillim's  work,  which  seems  very  important.  The  sta-  and  another, 
tute  is  in  the  following  terms : — *'  At  the  complaint  of  the 
great  men  and  the  commons,  shewing  by  their  petition, 
that  whereas  they  sell  their  great  wood  of  the  age  of  twenty 
years,  thirty  years,  forty  years,  or  of  greater  age,  to  mer- 
chants to  their  own  profit,  or  in  aid  of  the  king  in  his 
wars,  parsons  and  vicars  of  holy  church  do  implead  and 
draw  the  said  merchants  in  the  Spiritual  Court  for  the 
tithes  of  the  said  wood,  in  the  name  of  this  word,  called 
sylva  ccsdua,  whereby  they  cannot  sell  their  wood  to  the 
very  value,  to  the  great  damage  of  them  and  the  realm  * 
it  is  ordained  and  established,  that  a  prohibition  in  this 
case  shall  be  granted,  and  upon  the  same  attachment,  as 
it  hath  been  used  before  this  time/  Now  it  is  observed  in 
the  note  to  which  I  have  adverted,  that  the  record  before 
the  words  **  it  is  ordained  and  established,"  *'  prays  the 
king  and  his  council,  that  he  ^ill  apply  a  suitable  remedy 
to  this,  and  openly  declare  and  interpret  these  words,  sylva 
ccedua  ;  as  in  the  understanding  of  the  commons,  under* 
wood  is  comprised  in  these  words,  sylva  aedua,  and  not 
trees  of  such  age."  If  this  be  accurate,  it  puts  a  nega- 
tive upon  the  canon  of  Archbishop  Stratford,  and  still 
more  distinctly  upon  the  construction  given  to  it.  But 
without  any  marginal  note,  the  statute  itself,  as  it  is 
printed  in  the  statute  book,  entirely  destroys  the  authority 
of  the  canon.  It  requires  only  two  circumstances  to  en- 
title the  party  to  the  prohibition:  first,  that  the  wood 
should  be  great  wood,  grots  bois,  that  is,  of  the  species  of 
wood  called  timber;  second,  that  it  should  be  of  twenty  or 
more  years'  growth.  Whatever  possesses  these  two  cha- 
racters, is  prima  facie  within  the  provisions  of  this  act  of 
parliament.  Not  one  word  is  said  about  the  means  of  the 
growth.     It  follows,   that  if  the  canon  had  a  binding 
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1825.  force  by  the  constitation  of  the  country,  which  it  had  not, 
Evans  without  acquiescence^  this  statute  would  have  repealed  it 
^-  Grois  bois  is  timber*     Many  questions  as  to  what  wood 

and  another,  should  be  called  timber,  have  arisen  between  tenant  for 
life  and  remainder-man,  and  between  lessor  and  lessee; 
but  I  cannot  find  that  any  such  distinction  as  that  which 
is  now  taken,  was  ever  hinted  at  in  those  cases.  There- 
fore, if  this  were  a  new  question,  and  I  were  deciding  it 
upon  principle,  I  should  have  no  doubt  in  saying,  that  the 
bill  ought  to  be  dismissed.  But  that  is  not  the  state  of 
the  question.  It  appears  to  me,  that  I  am  bound  by  au- 
thorities which  go  the  other  way ;  and  it  is  not  a  wise 
administration  of  justice^  to  oppose  a  current  of  authoritieB 
where  they  are  to  be  found.  If  we  did  so,  we  could  not 
expect  that  the  decisions  of  the  present  day  would  be 
more  binding  on  posterity;  and  the  rule  of  justice  would 
be  ever  fluctuating,  and  uncertain.  It  is  much  wiser  to 
adhere  to  prior  determinations,  although  we  cannot  always 
understand  the  reasons  on  which  they  are  grounded.  Ac- 
cordingly, I  am  of  opinion,  that  the  plaintiff  is  entitled  to 
a  decree,  and  this  I  believe  is  the  opinion  of  the  majority 
of  the  Court ;  but  in  speaking  of  the  decided  cases,  I  de- 
sire to  be  understood,  as  stating  my  individual  opinion 
only.  I  have  not  had  an  opportunity  of  conferring  with 
any  other  person  on  the  subject  of  those  cases,  so  that  the 
conclusion  which  I  have  drawn  from  them,  is  to  be  consi- 
dered as  my  own,  exclusively.  The  cases  establishing 
that  trees  growing  from  stools  are  titheable,  are  not  so  nu- 
merous as  have  been  supposed  in  the  argument ;  but  they 
*  are  quite  sufficient  to  bind  my  judgment.  The  earliest  of 
them  is  in  the]  year  1724,  Bibye  v.  Huxley,  It  is  re- 
ported in  Bunbury  {a),  but  not  in  that  way  that  any  deduc- 
tion can  be  drawn  from  it  on  the  question  contested  in  the 
present  case.    It  is  also  to  be  found  in  2  Wood,  237  ;  and 

(fl)  p.  192. 
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in  2  Gwillim,  66,  6,  &  7.  In  Bunbury,  it  is  stated,  that  ^^^• 
the  question  in  the  cause  was,  whether  beech  was  to  be  Evans 
esteemed  timber  in  the  county  of  Bedford,  and  that  this  p^* 
went  to  an  issue  to  be  tried.  It  appears  from  Wood,  that  and  another, 
this  case  was  a  mistake,  and  that  no  issue  was  directed. 
It  was  a  rector's  bill  for  the  tithes  of  wood-lands,  cut 
down. and  made  into  firewood,  and  sold  for.  fuel.  The 
decree  was,  ''  that  the  defendant  do  come  to  an  account 
with  the  plaintiff,  for  the  value  of  the  tithes  of  wood,  for 
the  time  in  the  bill  (except  for  oak,  ash,  and  maiden  trees 
of  beech  above  twenty  years*  growth),  and  beech  wood  pro-, 
ceeding  from  stools  originally  maiden  trees  above  twenty 
years'  growth,"  It  appears  from  this,  that  the  Court  con- 
sidered maiden  trees  of  beech  above  twenty  years  old,  as 
timber ;  but  not  when  they  grew  from  stools,  though  above 
twenty  years  old.  The  distinction  between  these  two 
species  was  clearly  made  out,  for  an  account  was  decreed  of 
the  latter  species,  and  refused  as  to  the  former.  Bibye  v. 
Htixley,  therefore,  is  a  case  in  which  the  court  of  Exche- 
quer indisputably  held  that  trees  growing  from  stools  of 
whatever  age,  are  titheable.  The  next  case  from  which  the 
same  inference  may  be  drawn,  is  one  of  the  year  1776,  Wal- 
bank  v.  Ilayward,  reported  in  3  Wood,  612.  The  pleadings 
are  stated  at  some  length,  but  the  fair  result  of  them  is, 
that  the  question  was,  whether  beech-wood  was,  by  the 
custom  of  the  country,  accounted  timber,  and  exempt 
from  the  payment  of  tithe.  And  the  fact,  whether  part 
of  the  wood  in  question,  consisted  of  maiden  trees,  or 
sprang  from  stools,  was  disputed.  Under  these  circum* 
ptances,  the  Court  directed  the  Deputy  Remembrancer  to 
inquire  ''what  part  and  quantities  of  the  wood  in  the 
pleadings  mentioned,  grew  from  the  mast  or  seed,  and 
were  under  twenty  years'  growth ;  and  what  parts  and 
quantities  thereof  grew  from  stools  or  roots  of  trees  here- 
tofore fallen  or  cut  down  by  them  (the  defendants),  of  any 
age,  size,  or  growth,  whatsoever."    The  distinction  which 
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we  have  been  conmdering,  is  here  directly  pointed  oat, 
and  no  words  can  more  evidently  shew  that  it  was  acted 
V-  upon  by  the  Court.    I  do  not  find  any  order  made  upon 

and  another,  further  directions^  but  the  inquiry  directed,  manifestly  im- 
ports,  that  trees  growing  from  stools,  of  whatsoever  age, 
size,  or  growth,  they  might  be,  came  under  the  same  con- 
sideration as  trees  growing  from  the  mast  or  seed  under 
the  age  of  twenty  years.  Certainly  it  would  be  mm 
satisfactory  if  we  had  an  account  of  the  further  pro- 
ceedings ;  but  independently  of  that,  I  cannot  but  view 
the  order  made  as  a  clear  declaration  of  the  opinion  of 
the  Court.  The  only  other  case  which  shews  that  the 
Court  has  acted  on  the  distinction  in  question,  is  the  kte 
case  of  Chichester  v.  Sheldon  (a).  In  that,  the  Master  of 
the  Rolls  gives  an  express  opinion  upon  the  point ;  and 
although  npne  of  the  cases  on  which  he  founds  himsdfi 
except  Walbank  v.  Howard,  in  my  judgment,  entirely 
warrant  his  conclusion ;  yet  his  decree  is  a  moat  direct 
authority  that  he  considered  tithe  as  due  from  treeg 
growing  from  stools ;  for  it  directed  that  the  Master 
should  ascertain  how  much  wood  had  been  cut  down  bj 
the  defendants,  upon  their  farms  and  lands,  and  which 
sprang  from  stools  or  roots  of  trees,  and  what  was  the 
value  thereof.  No  man  can  look  at  this  case  withoot 
seeing  that  it  is  a  strong  authority  in  favour  of  the  plain* 
tiff;  and  whatever  we  might  have  done,  if  this  matter 
were  res  integra,  I  think,  that  under  the  existing  circum- 
stances, an  account  must  be  given.  In  order,  however, 
that  I  may  not  be  misunderstood,  I  must  take  a  little  time 
in  explaining  the  grounds  of  my  opinion ;  that  most  of 
the  cases  to  which  I  have  referred,  do  not  support  the 
conclusion  of  the  Master  of  the  Rolls.  In  Walton  v. 
Tryon,  the  question  there  was,  whether  pollards  cut  from 
the  body  of  a  tree  which  was  protected,  were  also  pro- 

(«)  1  Tomer,  245.    3  EagU  &  Y.  1 102. 
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tected ;  and  Lord  Hardwicke  held,  after  great  consider-  i^^^- 
ation^  that  the  protection  of  the  parent  tree  extended  to  Evaks 
the  pollards.  This  decision  does  not  warrant  the  oth»  _  *- 
anthonties,  it  rather  operates  the  other  way ;  bat  it  is  said  and  another, 
the  principle  depends  on  the  language  of  Lord  Hardwicke. 
"  I  take  the  law  to  be  settled,  that  of  all  timber  trees  of  the 
age  of  twenty  yeare  or  above,  whether  they  are  timber  by 
common  law,  or  custom  in  tithes,  are  to  be  paid  either  of  the 
bodies,  lops,  or  tops  of  such  trees,  for  whatsoever  use 
they  are  cut,  with  this  exception,  that  is,  in  certain  or 
particular  cases,  where  a  fraud  is  actually  attempted  upon 
the  parson ;  or  from  necessity  to  avoid  fraud."  Two  ob- 
servations arise  on  this  passage :  first,  all  timber  trees  of 
the  age  of  twenty  years  or  above,  without  reference  to  the 
distinction  in  this  case,  as  to  their  growing  from  seed  or 
germins,  are  stated  to  be  exempt  from  tithes ;  and,  se- 
condly, stress  is  laid  upon  fraud,  which  I  am  desirous 
should  be  attended  to ;  for  it  appears  to  me,  that  many  of 
the  cases  have  been  decided  on  the  ground  of  fraud. 
For  where  timber  has  been  cut  down  together  with 
underwood,  and  so  mixed  as  to  render  it  impossible  to 
separate  them,  the  Courts  have  considered  this  a  fraud 
attempted  against  the  parson,  and  have  compelled  the 
occupier  to  pay  tithes  of  the  whole.  But  the  passage  in 
this  case,  which  has  been  relied  on  is,  where,  after  stating 
the  rules  laid  down  by  Lord  Coke,  in  the  2nd  Institute ; 
Lord  Hardwicke  adds,  *'  These  rules  have  not  been  contra- 
■dicted  since,  except  in  the  case  of  germins  growing  from 
the  stools  of  trees,  that  have  been  entirely  cut  down ;  and 
this,  with  reason,  because  great  part  of  the  copses  or 
underwoods  of  the  kingdom,  are  germins,  from  such  stools 
of  timber  wood,  and  it  would  deprive  the  clergy  of  tithes 
of  many  underwoods."  Now,  in  my  judgment,  it  is  an 
entire  misapplication  of  Lord  Hardwicke's  language,  to 
use  it  is  an  authority,  in  respect  to  the  wood  in  this  case. 
What  I  understand  him  to  mean  is,  that  where  the  trees 
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1825.  have  been  entirely  felled,  and  seeds  and  gemiins  have 
Evans  sprung  from  the  stools,  and  are  cut  down  while  young, 
_  V-  they  are  titheable  as  underwood.     But  it  is  a  mistake  to 

ROWE 

aad  another.  &pply  ^^i^  ^0  wood  of  80  years  of  age,  though  produced 
from  germins.    They  are  clearly  two  distinct  propositions, 
and  it  is  evident  to  me,  that  Lord  Hardwicke  bad  this 
distinction  in  view  ;  for  in  the  next  passage,  he  says,  '*  It 
may  be  asked  what  is  the  difference,  whether  the  germins 
grown  from  the  stools  of  trees  entirely  cut  down,  or  from 
the  tops  of  trees  that  have  been  headed  and  lopped ;  to 
this  I  answer,  a  very  great  one :  for  in  the  first  case,  there 
is  no  tree  whence  they  may  derive  the  privilege  ;  in  the 
other  there  is."    This  case  being  considered  one  of  v^ 
great  authority,  I  have  been  desirous  to  shew,  that  I  do  not 
consider  it  as  at  all  influencing  my  opinion  on  this  point 
Many  cases  are  cited  in  Walton  v.  Try  on,  which  are  not  to 
be  found  elsewhere,  but  which  do  not,  in  any  manner 
affect  the  question  in  this  case.     Lewis  v.  Snell,  in  this 
Court,  was  relied  on  by  the  Master  of  the  Rolls,  in  Chichep- 
ter  Y.  SheldoHf  but  does  not  appear  to  me  to  be  an  autho- 
rity in  this  case.     I  know  nothing  of  that  case,  except 
what  is  to  be  found  in  Wood's  collection  of  Decrees :  what 
was  the  evidence  in  that  case  does  not  appear.     By  the 
decree  it  was  referred  to  the  Master,  to  take  an  account  of 
what  germins  had  been  cut  by  the  defendants  from  the 
stools  of  trees  above  twenty  years'  growth,  and  whether  any, 
and  what  part  thereof  had  been  cut  from  stools  above  twenty 
years'  growth,  mixed  and  cut  with  coppice  and  underwood. 
This  part  of  the  decree  evidently  referring  to  what  I  have 
before  adverted,  as  influencing  the  decision  in  Walton  v. 
Tryon.    The  Master  made  his  report,  certifying  that  a  laige 
quantity  of   germins  had  been  cut  down  by  the   defen- 
dants from  the  stools  of  trees  above  twenty  years'  growth, 
growing  upon  the  said  lands,  which  germins  were  mixed 
and  cut   with  coppice  and  underwood,  hom*beam,  pol- 
lards, maple,  young  trees,  tellers,  and  faggot-wood;  but 
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that  no  evidence  haying  been  adduced  before  him  of  the  1825. 
value  of  the  germins,  he  had  been  unable  to  ascertain  the  Evans 
same.    The  order,  on  further  directions,  decreed  payment  v. 

of  a  tenth  part  of  the  value  of  the  coppice  and  under-    ^^^  another, 
wood.    Now,  whether  the  decree  proceeded  on  evidence 
that  the  timber  had  been  mixed  with  underwood,  does 
not,  as  I  have  before  stated,  appear.    Another  case  cited 
was  Amber  v.  Jackson  (a).     We  know  as  little  of  the 
evidence  in   this  case,   as    we    do   in  the   other  cases 
contained  in  Wood.     It  is  hardly  an  authority  for  what 
cannot  appear  to  me   to  be  founded  in  sense  or  good 
principle.    The  last  case  upon  the  subject,  is  Ford  v. 
Racster,  which  appears  to  me  to  have  wholly  proceeded  on 
the  custom  as  to  black  poles ;  the  jury,  in  giving  their  ver- 
dict in  that  case,  said,  that  black  poles  had  always  paid 
tithe  in  their  country ;  and  I  think  the  result  of  that  case 
is  fairly  stated  in  the  marginal  note  prefixed  to  it.     I 
should  therefore  reject  those  cases  as  deciding  the  point ; 
but  there  are  other  cases,  the  effect  of  which  I  have  stated, 
where  the  distinction  has  been  taken,  and  I  think  I  ought 
not  to  overrule  those  cases.    Whether  a  superior  Court 
might  think  proper  so  to  do,  is  a  different  consideration. 
There  are  two  cases  in  this  Court,  and  one  in  a  court  of 
concurrent  jurisdiction,   of  recent  date,  and  I  think  it 
necessary  to  follow  those  decisions. 

Graham,  B.  I  much  regret  to  differ  in  opinion  in 
this  case  with  the  Lord  Chief  Baron  and  the  other  Ba- 
rons. In  principle  we  are  all  agreed ;  and  it  is  only  in 
the  application  of  that  principle  that  we  differ.  If  the 
question  were  now  before  us  for  the  first  time,  little  doubt 
could  be  entertained  of  what  would  be  the  result.  The  Lord 
Chief  Baron  has  already  stated,  that  the  right  to  tithes  in 
this  case  depends  on  the  statute  45  Edto.  3.     From  the 

(a)  3  Wood,  225. 
2  R 
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1M5.  time  of  poflsmg  that  ad,  the  right  to  tilhm  has  beeo 
conaidered  to  rest  oo  syha  cmdma.  Coppioe-wood  bcia^ 
cut  at  regular  periods,  was  prop^y  syhm  ctedma  ;  bat 
^u^i^^^^  DotMrithstaDding  this,  many  dispotes  haTe  axiaeii  finom  time 
to  time  in  consequence  of  the  period  of  twenty  years  boag 
fixed  as  the  time  at  which  timber-trees  are  privileged,  hi 
the  varioas  cases  which  have  from  time  to  time,  been  de- 
cided <m  the  subject,  no  question  similar  to  the  preKit 
has  arisen*  Here  the  trees  are  of  80  years  growth,  aad 
are  acknowledged  to  be  timber  on  all  hands.  We  are 
now,  however,  called  upon  to  decide  oo  the  strength 
of  the  anthorities,  that  trees,  which  are  cleaify  ad- 
mitted to  be  timber,  are  liable  to  tithes.  Now,  inde- 
pendently of  the  anthorities,  I  ahoold  say,  the  qoeBtionii» 
whether  timber  is  liaUe;  and  it  iadeartimbo'  ianot,  by  tke 
law  of  the  land,  titheaUe,  and  it  is  equally  dear  thai  Ae 
wood  in  question  is  timber :  ergo,  the  wood  in  qoeitioQ  ■ 
not  liable.  In  the  present  case,  according  to  the  ai- 
thorities,  we  are  driven  to  this  absurdity,  that  tlioii(i;ii 
timber  is  clearly,  not  liaUe,  and  though  this  wood  is  cleai^ 
timber;  yet  in  this  case,  the  wood  is  liable  to  the  paymei^ 
of  tithes.  \Vith  respect  to  Walton  v.  Tiyon,  which 
occupied  one  of  the  greatest  minds  in  the  kingdom  fer 
some  time,  that  case  was  confined  to  poUards.of  treei, 
which  were  unquestionably  timber.  In  Lewis  v.  Smelif  I 
was  one  of  the  Court,  but  it  never  entered  into  my  con- 
templation, or,  as  I  believe,  into  the  contemplatioD  of  any 
one  of  the  Court,  that  shoots  from  the  stools  might  be 
suffered  to  grow  to  70  or  80  years,  and  be  the  only  timber 
in  the  country.  That  was  a  bill,  not  against  the  ownar  of 
the  timber,  but  against  the  purchaser  of  the  timber.  It 
had  been  sold  as  coppice-wood,  and  it  appeared  that  the 
timber  had  been  so  intermixed  with  the  other  wood,  that 
it  was  impossible  to  dissever  them,  and  therefore  the  Cooit, 
to  the  best  of  my  recollection,  directed  the  Master  to 
inquire  what  gennins  had  been  cut  by  the   defendants 
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from  the  stools  of  trees  above  twenty  years'  growth^  and  ^^5. 
whether  any,  and  what  part  thereof,  had  been  mixed  and  Evans. 
cut  with  coppice  and  underwood;  That  inquiry  was  ^ 
found  to  be  attended  with  so  much  expense,  that  it  was  and  another 
given  up,  and  the  Court  never  heard  of  it  again.  With 
respect  to  the  old  cases,  the  Court  was,  no  doubt,  com- 
pletely perplexed  with  them.  The  case  in  Bunbury  (a), 
in  1775,  I  agree,  goes  the  length  that  beech  wood,  pro- 
ceeding from  stools,  originally  maiden  trees  above  twenty 
years'  growth,  are  exempt  from  tithes,  according  to  the 
custom  of  the  county  in  which  that  case  arose ;  and  by 
inference,  and  inference  only,  that  wood  proceeding  irom 
germins,  and  not  maiden  trees,  would  not  be  so  exempt. 
Fbrd  V.  RacsteTf  unquestionably  proceeded  on  the  custom  of 
the  country.  It  was  proved  in  evidence,  that  the  poles  which 
had  been  cut  down,  were  used  for  hop  poles  and  other  pur- 
poses, and  it  was  left  to  the  jury  to  state  whether  they  were 
titheable,  the  judge  stating,  that  if  it  was  a  kind  of  wood 
exempted  by  the  statute,  it  would  be  so  at  the  age  of  twenty 
years,  of  which  age  the  black  poles  appeared  to  be ;  but,  at 
die  same  time,  intimating  his  opinion  that  they  were  not 
timber  trees ;  and  he  added,  that  when  germins  grew  from 
old  stools,  they  were  subject  to  tithes.  When  we  come  to 
the  decision  of  the  late  Master  of  the  Rolls,  I  feel  myself 
bound  to  say,  that  according  to  my  view  of  the  case,  his 
Honor  carried  the  case  farther  than  was  justified  by  the 
authorities ;  for  I  cannot  find  any  authority  but  the  one  in 
1776,  which,  though  decided  by  a  very  great  judge,  is  very 
imperfectly  reported.  When  this  case  came  before  the 
late  Lord  Chief  Baron,  he  considered  it  necessary  to  take 
time  for  consideration,  the  authorities  being  conflicting. 
In  the  course  of  my  experience,  nothing  has  been  more 
common,  than  for  a  notion  to  prevail  for  a  great  number 

(a)  Bbye  v.  Huxley,  Bunb.  192. 1  Eagle  &  Y.  805. 

2r2 
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1825;        q(  years,  and  then  to  be  found  incorrect.     For  instance,  in 

Evans       actions  against  married  women  living  apart  from  their  hos- 

^^*  bands,  and  having  separate  maintenance,  a  long  series  of 

and  another,    cases  had  been  constantly  acted  upon  down  to  Marshall 

and  RuUon  (a),  when  the  law  was  laid  down  differently, 

and  those  cases  overruled. 

So  Moses  V.  Macferlan  (b),  was  considered  as  clear 
law,  until  the  Court  came  back  to  the  right  principle!.  In 
many  cases  where  the  law  has  been  considered  differently, 
in  the  two  courts  of  King's  Bench  and  Common  Pleas, 
the  practice  has  been  to  call  in  the  opinion  of  the  Judges, 
to  determine  which  was  right ;  and  that^  I  apprdiend, 
ought  to  be  done  in  the  present  case.  I  have  the  authority 
of  the  Lord  Chief  Baron  for  saying,  that  if  this  case  had 
been  now  before  us  for  the  first  time,  res  integra,  tbe 
Court  would  not  hold,  that  this  clergyman  in  Wake 
was  entitled  to  the  tithes  of  the  finest  timber  in  the 
country  ,*  and  I.  for  one,  should  feel,  that  I  was  doing 
injustice,  if  I  were  now  to  come  to  the  conclusion,  that  he 
is  so  entitled,  under  the  circumstances  of  this  case.  I 
think  we  should  be  departing  from  the  dignity  of  the 
Court,  by  yielding  to  the  decision  of  other  jurisdictions,  if 
we  were  to  decree  an  account ;  and  my  humble  opinion  will 
be,  that  the  bill,  so  far  as  it  seeks  an  account  of  the  tithes 
of  the  timber,  ought  to  be  dismissed. 

Oarrow,  B.  No  person  can  reasonably  entertain  a 
doubt,  that  the  Court  may  be  placed  in  such  a  situation, 
as  to  render  it  necessary  to  overrule  former  decisions.  I 
hope  we  shall  not  work  any  injustice  in  this  instance,  by 
not  doing  so,  but  by  adhering  to  former  decisions.  At  aU 
events,  we  shall  have  the  satisfaction  of  knowing,  that  a 
Court  of  superior  jurisdiction  may  be  referred  to,  and  may 
ultimately  come  to  that  conclusion,  which,  if  we  were  now 
deciding  the  point  for  the  first  time,  unshackled  by  autbo- 

(fl)  8  T.  R.  545.  (6)  2  Burr.  1005. 
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rity,  it  seems  to  be  the  opinion  of  the  Courts  would  be  the 
case.     I  concur  in  the  opinion  of  the  Lord  Chief  Baron. 

HuLLOcK,  B.  I  think  it  necessary  to  say,  merely^  that 
I  concur  in  the  decision  which  has  been  come  to  in  this 
case  by  the  Lord  Chief  Baron^.  and  my  brother  Garrow. 
I  have  looked  into  all  the  cases  which  have  been  cited, 
and  many  others,  but  I  do  not  think  it  necessary  to  go 
through  them.  I  admit  that  if  there  were  conflicting  au- 
thorities, I  should  have  an  opinion ;  but  I  do  not  find  that 
the  authorities  are  conflicting,  but  merely  the  dicta :  all  the 
authorities  are  one  way.  And  I  should  think  it  a  danger- 
ous principle,  for  a  judge  to  say,  that  this  series  of  cases^ 
decided  certainly  at  not  a  very  remote  period,  should  be 
departed  from ;  and  that  the  Court  should  wander  back 
again  to  first  principles.  I  concur  in  opinion  with  the  rest 
of  the  Court. 

The  Court  decreed  an  account  of  the  value  of  the 
tithes  of  the  wood,  with  costs  to  the  hearing,  the 
decree  to  be  dated  as  made  on  the  first  hearing  of 
the  cause  (a),  and  the  account  to  be  confined  to 
timber  cut  down  within  six  years  before  the  filing 
of  the  plaintifi^s  bill. 

(a)  This  order  was  made  od  the  authority  of  Bi/am  v.  Booth,  reported 
in  2  Price,  231;  3  Eagle  &  Y.  716.  This  fact  does  not,  however^ 
appear  in  the  report. 


1825. 


Evans 

V, 

RowE 
and  another. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Before  the  Lord  Chief  Baron). 


"^^^3^      The  Earl  of  Cabysfort  v.  Welxs,  Ashlby,  and 

Nowmfter  14.  SpECKLEY. 


emDtion  "  1  HIS  was  a  bill  by  Lord  Carysfort,  as  impropriate  rector 
of  the  rectory  of  Yaxley,  in  the  county  of  Huntingdon, 
against  occupiers  of  lands^  for  an  account  of  all  tithes, 
great  and  small,  accrued  due  from  the  defendants, -and  for 
payment  and  satisfaction  of  the  value. 
The  defendants,  by  their  answer,  admitted  their  occopa- 
of  the  posses-  pation  of  lands  in  Yaxley  fen,  within  the  parish  and  rec- 
tory, but  not,  as  they  believed,  within  the  titheable  places 
thereof,  and  which  lands  they  held  as  tenants  to  Lord  Eard- 
ley.  That  the  impropriate  rectory  and  the  manor  of  Yaxley, 


exemption 
from  tithes 
was  set  up 
for  lands,  as 
parcel  of  the 
wastes  of  a 
manor,  al- 
leged to  have 
formed  part 


abbey  at  the 
dissolution, 
and  to  have 
been  dis- 
charged in 
the  hands  of 

the  abbot :  and  the  exemption  was  supported  by  evidence  of  non-payment  of  tithes; 
yet,  it  being  proved,  that  other  lands,  equally  parcel  of  the  manor,  had  always  beeo 
treated  and  considered  as  liable  to  tithes,  the  Court  held,  that  the  inference  usually  diwo 
from  the  fact  of  non-payment  was  destroyed ;  that  the  payment  of  one  part  of  the  manor 
neutralized  the  effect  of  the  non-payment  by  the  other:  and  decreed  an  account. 

Wliere  an  exemption  is  set  up  for  lands  as  parcel  of  tlie  possessions  of  an  abbey, 
there  is  commonly  found  among  the  documents  cotemporary  with  the  dissolution  of 
monasteries,  or  shortly  following  it,  a  particular  or  general  description  of  the  lands 
forming  the  possessions  of  the  abbey ;  and  this,  if  accompanied  by  parol  testimooy 
that  the  lands  had  never  rendered  tithes,  affords  a  strong  inference  to  conclude,  that 
the  lands  were  discharged  in  the  hands  of  the  abbot  upon  some  legal  ground. 

Where  an  estate  is  discharged  from  tithes,  a  right  of  common  appurtenant  to  the 
estate  is  also  discharged.  On  an  approvement,  the  land  which  a  commoner  takes  in 
severalty,  follows  the  tenement  in  respect  of  which  it  is  allotted,  not  the  incorporeal 
hereditament,  the  manor,  from  which  it  is  severed  :  and,  therefore,  if  the  tenement  be 
not  discharged,  neither  will  the  land  allotted. 

It  is  no  case  to  support  a  non-decimando,  under  31  Hen,  8,  that  possibly  an  undivided 
interest  in  a  certain  proportion  of  the  land  has  a  right  to  be  discharged. 
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and  divers  lands  in  the  parish  belonged  to  the  abbey  of       l^^^* 
Thomey^  and  were  in  the  possession  of  the  abbot  at  the  time    f^^  £^,1  ^f 
of  the  dissolation  of  monasteries,  and  had  been  so  from    Cartsfort 

am 

time  immemorial,  and  were  in  his  hands  discharged  from  Wells 
the  payment  of  all  manner  of  tithes.  The  defendants  then  ^^  <>**^«"- 
stated  the  Statute  of  Dissolutions :  that  the  lands  occupied 
by  them  were  parcel  of  the  wastes  of  the  manor  of  which 
the  abbot  was  seised  in  his  demcesne  as  of  fee,  and  that  no 
tithes  were  paid  in  respect  of  the  commons  or  wastes. 
That  the  commons  and  wastes  had  subsequently  been 
divided,  and  that  the  lands  occupied  by  the  defendants  were 
which  allotted  to  the  several  owners  in  respect  of  lands 
formerly  bdionged  to  the  abbey,  and  which  were  holden 
by  the  abbot  di^harged  from  titles ;  and  the  de- 
fendants alleged  generally,  that  their  lands  had  been  by 
prescription,  gRM^t,  composition,  unity  of  possession,  or 
some  other  lawful  ways  and  means,  discharged  from  the 
payment  of  tithes.  And  they  insistied  on  the  benefit  of  the 
statute,  32  Hen.  8,  entitled,  *'  The  Act  of  Limitations,  with 
a  proviso." 

The  title  of  the  rector  was  admitted,  and  the  occupa- 
tion of  the  lands  by  the  defendants  was  proved,  in  the  usual 
manner.  The  plaintiff  produced  a  license  of  appropriation 
in  the  20th  year  of  Rick.  2.,  a  lease,  dated  September  2, 
1701,  from  Sir  Thomas  Proby^  an  ancestor  of  the  plaintiflTs, 
to  John  Child  of,  (inter  alia).  **  The  tithes,  and /en  tithes, 
from  time  to  time  increasing,  arising,  and  growing  due  and 
payable  within  the  manor,  bounds,  and  perambulations  of 
Yaxley,  of  what  kind  or  sort  soever,  and  in  such  manner 
and  form,  as  the  same  are,  and  have  been  gathered,  col- 
lected, had  and  received,  by  the  said  John  Child,  for  the 
space  of  21  years  now  last  past,  and  not  otherwise."  The 
plaintiff  also  produced  some  old  account  books  of  the 
said  Sir  ITiomas  Proby,  containing  entries  of  letters 
and  receipts  for  tithes,  in  Nether  Fen.  These  documents 
were  proved  to  be  found  in  the  muniment  room  of  the 
plaintiff,  and  were  received  de  bene  esse. 
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1825.  The  defendants  proved^  by  parol  testimony,   that  no 

The  Earl  of   ^^^^  ^^^  been  paid  of  these  lands,  within  living  memory, 
Cabtsfobt    and  that  according  to  s^eneral  reputation  no  tithes  were 
Wells       payable  for  fen  lands.     And  in  support  of  this  case,  they 
and  others,     produced  an  extract  from  Domesday  Book,  entitled.  '  The 
land  of  St.  Mary  of  Thomey-Manor.     In  Lakeley,  the 
abbot  hath  fiftetti  hide$^  and  twenty  carrucates  of  arable 
land,  {divers  demesnes  and  villeins).      There  is  a  churck 
and  a  priest,  and  24  acres  of  meadow,  and  twenty  acra 
of  underwood.'     The    defendants   also    endeavoured  to 
establish,  from  a  variety  of  acts  of  parliament,  decrees  of 
commissioners  of  sewers,  under  the  St.  Ives  law,  and  other 
documents,  that  on  the  drainage  of  the  great  Bedford  Level, 
the  Earl  o(  Bedford,  and  the  other  adventurers  in  that  unde^ 
taking,  were  paid  by  an  allotment  of  90,000  acres,  of  which, 
under  the  provisions  of  the  drainage  acts,  12,000  were  to 
be.  and  were,  transferred  to  the  crown ;  and  that  the  lands 
occupied  by  the  defendants  were  part  of  the  12,000  so  tiaii»- 
ferred  to  the  crown.    And  that  on  an  enclosure  under  an  act 
7  Geo.  3.  divers  lands  were  allotted  in  lieu  of  the  rights 
of  common  in  respect  of  the  enclosed  lands.     This  doca- 
mentary  evidence  is  fully  noticed  in  the  judgment  of  the 
Court. 

Martin,  H.,  and  Phillimore,  for  the  plaintiff.  The  allega- 
tion in  the  answer  that  the  lands,  though  within  the  rec- 
tory, are  not  within  the  titheable  places  thereof,  is  a  posi- 
tion never  before  heard  of ;  what  the  defendants  intend  by 
it  is.  that  fen  lands  are  not  Uable  to  tithes.  We  shew 
that  Lord  Carysfort  and  his  ancestors,  have  for  many  years 
received  tithes  of  fen  lands,  and  produce  leases  of  such 
tithes.  The  lands  now  forming  the  Bedford  Level  were, 
until  lately,  covered  with  water,  and  until  they  were 
drained,  could  not  have  been  tithed,  but  the  moment  they 
became  cultivated,  they  became  liable  to  tithes,  in  the 
same  manner  as  lands  gteiined  from  the  sea.  which  have 
been  constantly  held  liable  to  tithes.  The  plea  of  the 
Statute  of  Limitation  to  a  bill  for  tithes,  is  quite  a  novel 
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defence,  and  if  it  prevail  in  .this  case^  the  Court  has,  for        ^825. 
many  years,  proceeded  in  error.      Such  a  defence  was.    The  Earl  of 
some  time  back,  made  in  a  suit  before  the  Master  of  the   CABYspoax 
Rolls,  but  waJB  abandoned.    The  defence  set  up  by  the      Welu 
answer  is  multifarious  ;    it   is  impossible    to  know    on    ^'^^  others, 
which  of  the  several  grounds  the  defendants   mean  to 
rely.     As  to  the  first  defence,  theyliave  not  stated  that 
all  the  lands,  but  only  that  divers  lands,  in  the  manor, 
belonged   to  the    abbey  of  Thomey.     They    ought   to 
have  shewn  the  particular  lands,  as  the  plaintiff  might 
be  able  to  shew,  that  the  lands  alleged  to  have  been 
allotted  to  those  particular  lands,  were  not,  in  fact,  allotted 
in  respect  of  those,  but  of  other  lands. 

Pepys  and  Sidebottom,  for  the  defendants,  addressed 
themselves  to  the  evidence  on  the  part  of  the  defendants, 
and  contended,  that  it  was  extraordinary  if  the  lands  were 
liable  to  the  payment  of  tithes,  not  only  should  no  receipt  of 
tithes  be  found,  but  any  claim  of  them,  until  shortly  before 
the  institution  of  the  suit,  be  proved.  That  this  alone 
was  sufficient  to  induce  the  Court  to  question  the  plain- 
tiff's title,  and  to  direct  issues. 

[The  Chief  Baron  expressed  his  doubt,  whether  a  de- 
fendant, having  made  a  defence  on  the  ground  of  unity  of 
possession,  could  subsequently  abandon  that,  and  set  up 
another  defence].  Sidebottom  cited  Lamprey  v.  Rooke, 
(a)  and  urged,  that  having  stated  both  grounds  of  defence, 
he  was  entitled  to  avail  himself  dt  both  or  either. 

Martin,  in  reply.  (After  entering  at  considerable  length 
into  a  review  of  the  evidence),  that  the  lands  in  question  ^ 

were  formerly  covered  with  water,  there  can  be  no  doubt, 
and  as  soon  as  they  were  reclaimed  they  became  liable  to 
tithes.  Sherrington  v.  Fleetwood  {b).  A  great  part  of  the  fen 

(a)  Amb.  291.    2  Eagle  &  Y.  148. 

Ih)  Cro.  Eliz.  475.    Moo.  909.    Gouldsb.  147.    Godfie/s  Rep.  p. 
247.    M.  S.  Hargr.  No.  12.    1  Eagle  &  Y.  132. 
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lands  are  not  even  now  suflSyciently  reclaimed  to  be  capaUe 
of  caltiration.  No  ground  is  laid  for  an  issae*  AdmittiDg 
that  the  lands  were  part  of  the  manor  of  Yaxley^  still  the 
freehold  would  be  in  the  lord ;  the  n^t  to  common  onij 
would  be  in  the  ienants,  and  they  would  in  respect  of  that 
common,  be  liable  to  pay  tithes  of  agistment. 


Alex  AK  DEE,  L.  C.  B.     [After  stating  the  fi€udmgs\. 
The  two  questions  in  <this  case,  and  on  which  the  d^JBuee 
iMsts,  are,  1st,  Ubiity  of  Possession ;  2ndly,  PrescriptioQ. 
These  are  the  only  two  points  sufficiently  supported  fay 
evidence  to  be  worth  examining.    As  to  the  positioB,  that 
the  lands  in  question  were  upon  an  inclosure,  or  diviskm 
allotted  to  commoners,  in  respect  of  lands  which  were 
discharged,  th^re  is  ^not  tbe  least  evidence  to  support  .sach 
a  case.    The  lands  never  were  the  subject  oi  allotment, 
except  under  the  provisions  Ux  the  drainage  of  the  Great 
Bedford  Level.    As  to  the  first  question,  VnUtf  of  Posses* 
sion,  there  is  procrf*,.  that  die  rectory  came  into  the  hands 
of  the  abbots  long  after  the  time  of  memory.    The  licenses 
of  appropriation  produced,  dated  in  the  reigns  of  Edw.  2, 
and  Rich.  2,  disclose  a  fact,  which  has  been  held  fatal  to 
a-^efence  against  the  payment  of  tithes  founded  on  Unity 
of  Possessiofi.    With  respect  to  Prescription,  the  defence 
amounts  to  this,  '  That  ait  the  time  of  the  dissolution,  the 
lands  were  the  possessions  of  the  abbot,  and  were  in  his 
bands  discharged  by  prescription  from  the  payment  of 
tithes.'    The  defendants  do  not  say,  that  in  any  document 
of  that  period,  they  find  any  description  applicable  to  the 
lands  now  in  question,  as  parts  of  the  possessions  of  the 
abbey,  but  they  put  it  in  this  way  :  the  abbot  was  in  pos- 
session of  the  vMfior  of  Yaxiey;  these  lands  were  parcel 
of  the  manor,  being  the  wastes  of  the  manor,  and  therefore, 
the  abbot  was  in  possession  of  these  lands  :  the  manor  was 
in  the  hands  of  the  abbot,  discharged  of  tithes  by  prescrip- 
tion ;  therefore,  these  lazids  are  discharged  of  tithes  by  pre- 
scription. 
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It  is  ttpon  the  trath  ^of  this  statement,  and  the  accuracy  1B25. 
of  this  roiLSoniiig,  that  the  ease  of  the  defendants  rests.  If  ^^  £^|  ^f 
they  are  mistaken  in  any  part,  their  vcase  sinks  under  them.  Cabt«fobt 
I  think  the  abbot  was  seised  of  the  manor  at  the  time  of  Wells 
the  dissolution.  The  minister's  accounts,  which  have  been  "**  othew. 
produced,  are  sufficient  evidence  to  establish  that  fact. 
The  next  question  is,  was  it  in  the  hands  of  the  abbot  at 
any  time  discharged  by  prescription  ?  With  a  view  to  lay 
a  foundation  on  wfaidi  to  rest  this  prescription,  there  is 
produced  an  extract  from  Domesday.  The  extract  shews 
dearly,  that  the  abbot  held  lands  and  villeins  in  Yaxley ; 
but  it  seems  somewhat  doubtful,  whether  at  shews  that 
they  were  i  seised  of  the  manor. '  The  word  *'  manor^*  is 
found  there,  and  lit  may  have  imported,  that  the  lands 
afterwards  enumerated  were  within  the  manor,  and  not 
that  the  abbot  was  ^lord  of  the  manor.  Such  an  entry 
in  an  ecdesiastical  survey,  would  have  gone  a  great  way 
to  shew  the  s^isisn  of  the  abbot,  because  nothing  could 
haye  beeh  properly. me&tioned  these,  but  -ecclesiastical  pos- 
sessions. But  Domesday  was  a,  topographical  survey.  The 
title  of  the  extract  is,  ^'  The  land  of  Si.  Mary,  of  Thamey." 
Then  follows  the  have  urord  "  manor ;"  and  dien  follows, 
^  In  Lakefy,  tbeabbet  liath  fifteen  hides,"  &e.  Then  fol- 
lows, *'  There  is  a  diurch  4tnd  a  priest,  and  24  acFss  of 
meadow,  and  twenty  acres  of  underwood."  Now  we  know 
that  they  were  not  the  impcopriators  at  this  time.  It 
seems,  therefore,  certain,  that  this  is  not  a  description  of 
the  possessions  of  the  abbey  only,  and  raises,  at  least,  a 
doubt,  whether  the  extract  is  evidence  of  their  possession ; 
except  where  the  possession  is  expressly  stated  with  r^ 
apect  to  ihe  fifteen  hides,  and  the  twenty  carueates  of 
araUe,  the  <lemesnes  jstui  the  villeins.  The  passage,  how- 
ever^ may  receive  (One  lor  the  oAer  ooostruction,  as  snob 
oonstniotion  is  supported  byiother  endenee:  unsupported, 
it  does  not  appear  to  me  to  make  out  in  %  sati^Ktory  way 
the  poopositioB  for  jwhiob  it  is  prodaoed. 


606 

1825. 

The  Earl  of 

Cabtsfobt 

v. 

Wells 

and  others. 


CAS£S  IN  THE  EXCHEQUER, 

We  are  left,  I  think,  in  this  case,  as  in  most  whidi 
occur,  to  infer  the  immemorial  possession,  accompanied  by 
a  title  of  discharge,  from  circumstances.  The  sole  circum- 
stance referred  to,  is  the  actual  non-payment  of  tithes. 
That  is  a  circumstance  from  which  this  conclusion  is  fre- 
quently, and  often  rightly  drawn.  There  is,  however,  a 
striking  difference  between  this  case,  and  those  of  most 
frequent  occurrence,  which  I  am  the  more  desirous  to  hsYC 
observed  and  remembered,  because  in  some  views  the  case 
may  turn  upon  it.  Commonly,  we  find  in  the  documents 
cotemporary  with  the  dissolution,  or  shortly  following  it, 
a  particular,  or  at  least,  a  general  description  of  the  lands  in 
question ;  and  we  have  then  the  parol  testimony  that  the 
lands  have  never  rendered  tithes.  From  thence  we  am- 
elude,  that  they  are  discharged  in  the  hands  of  the  abboiB, 
upon  some  legal  ground.  It  is  a  usual  inference  when 
there  is  nothing  to  contradict  it.  Here,  we  have  in  the 
documents  cotemporary  with  the  dissolution,  or  shortly  suc- 
ceeding it,  no  description  whatever  of  the  lands  in  question. 
It  is  argumentatively  only,  that  they  have  been  shewn  to 
have  been  in  the  possession  of  the  abbot.  The  manor  is 
mentioned,  and  the  argument  is,  that  these  lands  were  the 
wastes,  and  as  such,  parcel  of  the  manor,  appendant  or 
appurtenant  to  it.  This  is  the  hypothesis  of  the  defendants. 
I  think  it  doubtful,  but,  I  will  assume  it  for  the  present 
As  this  is  the  case  of  the  defendants,  they  must  take  it, 
with  all  its  necessary  consequences.  One  necessary  con- 
sequence is,  to  let  in  much  collateral  evidence  as  to  what 
has  been  the  history  of  other  lands,  which  we  know  au- 
thentically to  have  been  parcel  of  the  manor,  or  appendant 
or  appurtenant  to  it.  If  we  find  that  other  lands,  equally 
parcel  of  the  manor  witli  those  in  question,  have  rendered 
tithes,  have  been  always  treated  and  considered  as  liable 
to  tithes,  the  inference  from  the  non-payment  of  the  par- 
ticular lands  in  question  is  destroyed.  The  fact  of  non- 
payment will  then  not  shew  an  immunity  derived  from  the 
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manor,  which  is  the  issue  on  which  the  defendants  put 
their  case.  The  payment  by  one  part  of  the  appurtenances 
or  wastes  of  the  manor,  neutralizes  the  effect  of  the  non- 
payment of  the  other,  and  leaves  the  proposition  which  the 
defendants  maintain,  without  the  usual  support.  This  is 
the  distinction  between  the  present  and  the  ordinary  case. 
The  defendants  are,  I  think,  upon  the  evidence,  entitled 
to  have  it  assumed,  that  the  lands  in  question  have  never 
paid  tithes,  or  any  commutation  for  them.  The  witnesses, 
however,  do  not  put  the  exemption  enjoyed,  de  facto,  upon 
the  ground  on  which  it  must  be  put  here  in  order  to  be 
supported.  They  consider  it  as  founded  on  the  fact  of 
these  being  fen  lands,  and  their  depositions  import  a  gene- 
ral opinion  that  fen  lands  are  not  titheable.  However, 
there  is  no  evidence  on  the  part  of  the  plaintiff  that  these 
lands  have  rendered  tithes.  In  what  degree  they  have 
produced  titheable  matters,  is  left  in  obscurity,  so  far  as 
the  evidence  goes ;  but  I  must  presume  that  such  matters, 
at  least  in  a  small  degree,  have  been  produced.  On  the 
other  hand,  it  seems  impossible  to  doubt,  that  other  lands, 
equally  of  the  same  description,  lands  which  would  have 
been  discharged,  if  the  manor  and  its  appurtenances  had 
been  discharged  in  the  manor  contended  for,  have  actually 
rendered  tithes.  I  do  not  assume  this  fact  from  the  ac- 
counts of  Sir  Thomas  Proby,  which  were  read  de  bene  esse* 
I  think  they  are  not  evidence.  They  are  not  the  accounts 
of  a  steward  charging  himself,  but  appear  to  be  entries 
made  by  the  impropriator:  he  could  not  be  allowed  to 
make  evidence  for  himself.  But  the  lease  to  Child,  in  the 
reign  of  William  (A.  D.  1701),  is  of  a  different  character. 
Can  I  avoid  inferring  from  this  lease,  that  tithes  were  col- 
lected from  lands,  and  yen  lands,  which  were  at  that  time 
parcel  of  the  manor  ?  The  act,  7  Geo,  3,  is  still  more  dis- 
tinct and  explicit  on  this  point.  It  is  an  act  for  inclosing 
the  open  fields,  meadows,  common  pastures,  and  waste 
grounds,  and  also  the  marsh  and  fenny  grounds  in  the 
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1835.  manor  and  parish  of  Yaxley.  It  recites^  that  Lord  Gojw- 
XbeEarTof  f^  ^^  '^^  ^^  ^^  manor  and  impropriator,  and  entitled  to 
Caeysfoat  the  great  and  small  tithes  of  the  parish.  It  directs  diat 
Wells  one-eighth,  shall  be  set  out  to  Lord  Carysfort,  in  lien  of  the 
and  oihen.  g^^^  and  small  tithes  of  all  the  lands  to  be  incloBod  liable 
to  tithes,  which  included  commonsi  and  marsh  and  fenny 
grounds.  The  quantity  actually  allotted  to  Lord  Carys/brt 
in  this  respect,  was  244  acres,  being  a  full  eighth  of  the 
whole  quantity  inclosed  and  divided.  It  seems  difficult  to 
doubt,  that  at  that  time,  in  the  opinion  of  all  the  parties 
concerned,  of  the  parish,  and  of  the  lord  and  impropriator, 
that  the  land  was  not  exempted,  simply  because  it  was  par- 
cel of  the  manor  or  common,  or  waste  of  the  manor.  The 
first  document  to  which  I  have  referred,  shews  that  wastes 
of  the  manor  have  paid  tithes.  The  lease  to  CAiid,  does 
not  mention  tithes  of  the  waste ;  the  phrase  used  is, "  tiiha 
andfenn  tithes  within  the  manor,  bounds,  andperanUmlaiiom 
of  Yaxley.^*  It  does  not  seem  doubtful,  that  the  general 
language  was  intended  to  include  all  the  lands  which  had 
composed  the  wastes,  or  which  were  then  wastes^  if  they 
produced'  tithes.  In  this  case,  both  for  the  plaintiff  and 
the  defendants,  we  are  compelled  to  adopt  not  the  certain, 
but  the  probable,  construction.  The  act,  7  Geo.  3,  renders 
this  conjecture  still  more  probable.  It  is  expressly  made 
for  dividing  common,  pasture,  and  waste  grounds,  and 
marsh  and  fenny  grounds.  The  impropriator  is  to  have  an 
eighth  in  value  of  the  whole  lands  to  be  inclosed,  which 
are  subject  to  the  payment  of  tithes,  in  kind,  in  satisfaction 
for  the  great  and  small  tithes  of  the  lands  to  be  inclosed. 
The  acres  set  out,  are  in  number  about  one^ighth  of  die 
whole :  244  are  set'  out,  and  1970  divided.  No  consider'* 
able  portion,  therefore,  of  the  parish,  if  any,  could  hate 
been  tithe  free.  These  documents  are  more  powerful  in 
shewing  that  the  wastes  and  fens  were  titbeable;  and, 
therefore,  that  the  manor  and  the  appurtenances  were  not 
exempted  by  prescription,  than  the  non-payment  of  the 
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lands  in  question,  in  the  particular  circumstances  in  wliich        i^^^- 
they  have  been  placed,  are  to  shew  that  they  are  exempted,    xjjg  j^\  ^f 
If,  therefore,  this  case  were  to  be  decided  on  this  point    Cabtsfort 
alone^  it  would,  in  my  opinion,  be  just  to  decide  against       Wells 
the  prescriptive  exemption  of  the  manor  in.  the  hands  of    •ndathew. 
the  abbot,  and  as  a  consequence  to  overrule  the  defence  in 
this  cause. 

I  think  it  advisable  to  go  back,  and  examine  shortly 
some  of  the  propositions  that  have  been  conceded  to  the 
defendants.  It  has  been  assumed  by  the  defendants,  and 
conceded  to  them,  by  me,  at  least,  that,  if  the  manor  and 
its  profits  were  exempted  by  prescription  in  the  hands  of 
the  monastery,  all  the  produce  of  the  wastes  of  the  manor 
were  equally  exempted ;  and  that  when  a  part  of  that 
waste  was  severed  and  allotted,  the  exemption  would  ;folf 
low  the  land,  and  the  person  to  whom  it.  was  allotted 
would  hold  it  discharged  from  tithes.  .  Let  ua.see  how 
far  this  is  correctly  reasoned  and  applied  to  this  causey 
I  assume  then,  for  the  present,  that  the  manor  and  its 
rights  were  discharged,  by  prescription,  in  the  hands  of 
the  abbot:  I  assume  that  the  lands. in  question  were  the 
wastes  of  the  manor.  The  lord  of  a  manor  ia  not  the 
only  person  that  has  an  interest  in  the  wastOi  The  soil  is 
in  him ;  but  the  commoners  have  most  important  rightsL 
It  is  proved  in  this  cause,  that  all  the  owners  of  ancient 
tenements  had  common,  without  stint.  The  documents 
shew  it;  and  accordingly,  upon  approvements  and  divi^ 
sions  under  the  Fen  Act,  in  which,  I  think,  liord  Keeper 
North  acted  as  a  commissioner,  a  much  greater  aggregate 
amount  of  land  approved  is  allotted  to  the  commoners 
than  to. the  lord.  It  has  been  Jield,  that  if  an  estate  be 
discharged  of  tithes,  a  right  of  common  appurtenant  to 
it  is  also,  for  that  reason,  dischairged;  and  from,  thence 
it  follows,  that  on  such  an  approvement,  the  land  which  a 
commoner  takes  in  severalty,  follows  the  tenement  in  re- 
spect of  which  it  is  allotted ;  not  the  incorporeal  beredita- 


610  CASES  IN  THE  EXCHEQUER, 

1825.  menty  the  manor,  from  which  it  is  severed.  Upon  snch  a 
The  Earl  of  division,  therefore,  in  this  parish,  the  whole  waste  allotted 
Carysfort  io  the  commoners  would,  in  every  view,  have  become 
Wells  titheable,  and  the  exemption  would  have  remained  st- 
and others,  tached  only  to  that  portion  allotted  to  the  lord.  When 
these  661  acres  were  severed  from  the  waste,  and  under 
the  authority  of  the  Lynn  and  St.  Ives^  law,  and  of  par- 
liament, were  given  to  the  Earl  of  Bedfordf  and  other 
adventurers,  and  ultimately  to  the  crown,  what  they  re- 
ceived as  the  consideration  for  their  undertaking  was  not 
the  right  of  the  lord  alone,  but  of  the  commoners  too, 
with  all  their  respective  immunities  and  burthens.  This 
has  been  argued,  as  if  the  adventurers  stood  in  the  place 
of  the  lord  alone.  It  is  not  so.  They  came  in  the  place 
of  the  commoners,  also.  The  considerations  were  mutual. 
The  commoners  were  to  be  benefited  by  the  under- 
taking, and  they  paid  part  of  the  price.  ^When  they 
paid  land,  the  adventurers  could  only  receive  it  as  the 
commoners  would  have  held  it,  in  case  of  an  allotment 
to  them  subject  to  its  burthens,  of  which  this  was  one. 
It  is,  therefore,  not  true,  that  although  the  profits  of  the 
manor  were  discharged  in  the  hands  of  the  abbot,  and 
these  were  the  wastes  of  the  manor,  the  adventurers  would 
take  thenx  discharged  of  tithes.  In  the  most  favourable 
view,  what  they  took  discharged  of  tithes,  could  only  be 
that  proportion,  which,  upon  an  approvement,  might  have 
been  allotted  to  the  lord.  So  far  as  the  adventurers  could 
be  considered  the  assignees  of  the  lord,  or  the  abbot,  they 
might  perhaps  be  considered  as  entitled  to  the  exemption ; 
but  what  pretence  is  there  for  considering  them  as  entitled 
to  the  exemption,  so  far  as  they  are  assignees  of  the  com- 
moners? The  commoners  themselves  had  no  exemption, 
how  can  their  assignees?  Now  it  is  apparent,  that  the 
rights  of  the  commoners  were  of  much  greater  value  than 
the  rights  of  the  lord,  in  these  wastes.  There  are  two  de- 
crees, one  in  1664,  and  the  other  in  1665,  from  which  the 
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proportions  may  in  -some  degree  be  collected.    Tlie  com-      ^^, 
missioners  set  out  244  acres  to  the  lord,  and  the  rest  to    TheEaiiof 
the  commoners,  declaring  that  the  whole  quantity  to  be    Cartsfort 
divided  was  1220  acres.    There  is  some  obscurity  as  to       Wells 
the  exact  quantities,  but  enough  appears  ta  establish  that    •",**  ®^®"- 
the  rights  of  the  commoners  wefe  much  more  valuable 
than  those  of  the  lord.    This  is  sufficient  for  the  purpose. 
It  leads  to  this  result,  that  for  those  lands  for  which  a 
general  exemption  is  claimed,  according  to  the  defendants' 
own  case,  the  exemption  can  extend  only  to  a  small  pro- 
portion, and  that  an  undivided  proportion  of  those  lands. 
That  case,  according  to  the  rules  of  pleading  upon  this 
subject,  will  not  support  the  present  defence.    It  is  obvi- 
ously no  case  to  support  a  non-decimando  under  the  31 
Hen.  8.,  that,  possibly,  an  undivided  interest  in  a  certain 
proportion  of  the  land  has  a  right  to  be  discharged. 

I  feel  these  two  points  so  strongly,  that  I  do  not  deem 
it  material  id  mention  any  oth^  difficulty,  which  I  think 
fitands  in  the  way  of  the  defence,  at  any  length.  I  will 
only  say,  that  it  appears  to  me  doubtful,  whether  the  lands 
in  question  were  the  wastes  of  the  manor.  It  may  be 
guessed,  but  it  does  not  appear  to  be  proved.  Waste  in  one 
sense,  that  is  useless,  they  probably  were,  but  that  they 
were  wastes  of  the  manor,  that  is,  that  the  soil  was  in  the 
lord,  with  rights  of  common  attaching  upon  it,  I  do  not  know. 
All  I  think  that  is  known,  is  collected  from  the  appendix 
to  the  St.  Ives'  law,  in  the  time  of  the  Commonwealth, 
where  the  95,000  acres  are  particularly  described.  Among 
the  parcels,  are  ''  632  acres  out  of  common  fen  grounds  of  or 
belonging  to  Yaxley ;  "  and  iheii  29  acres  of  fen  ground 
held  in  severalty  are  particularised.  This  is  the  whole 
from  Yaxley.  Is  it  clear  that  these  common  fen  grounds 
were  waste  of  the  manor  ?  They  may  have  been  only  open 
fields  enjoyed  in  common,  of  which  there  is  much  in  Eng' 
land,  and  of  which,  it  seems  probable,  there  was  some  in 
this  parish.     Neither  in  the  act  of  7  Geo.  3,  nor  in  the 
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1825.        award  under  it,  is  there  any  allotment  made  to  the  lord 

The  Earl  of    jwa  lord. 

This  point,  however,  is  immaterial.  The  others  have 
rendered  it  so.  There  was  a  time  in  the  course  of  the  dis- 
cussion when  I  thought  it  was  of  great  importance.  If  it 
had  been,  it  seems  that  some  local  knowledge  would  have 
been  useful  towards  the  determination  of  it,  and  I  thought 
the  intervention  of  a  jury  would  have  brought  into  it  that 
local  knowledge,  and  have  been  of  great  advantage ;  so, 
perhaps,  I  should  think  still,  if  I  considered  this  point  im- 
portant. But  a  more  laborious  examination  of  the  details, 
and  more  mature  reflection,  have  led  me  to  think,  that 
which  ever  way  this  fact  may  be,  still,  on  each  of  the  other 
grounds  which  I  have  stated,  the  defence  is  bad,  and  the 
plaintiff  entitled  to  a  decree ;  and  as  to  the  last  of  these, 
at  least,  I  see  no  advantage  to  be  obtained  by  the  inter- 
vention of  a  jury.  I  therefore  retract  the  opinion  I  had 
intimated,  which  I  hope  I  shall  never  scruple  to  do  when 
I  see  cause.     I  do  not  think  there  should  be  any  issoi 
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Thi 


iS  was  a  bill  by  the  rector  of  North  Cleobury,  in  the      Evidence 
county  of  Salop,  against  an  occupier^  for  an  account  and  ^n^^^atth^ 
satisfaction  of  all  tithes,  from  1819.     There  were  six  de-  had  known  a 
fendants  to  the  suit  originally,  but  all  of  them,  excepting  ^^^^s  of  70 
Mytton,  compromised^  and  the  suit  was    dismissed  as  y^"*'?°^  , 
against  them.     The  defendant  Mytton^  by  his  answer,  ways  consist- 
stated  his  farm  to  be  an  ancient  farm,  well  known  by  f^  of  the  same 

'  ^    lands,  was 

metes  and  bounds,  which  were  set  forth  in  a  map  annexed  held  sufficient 
to  the  answer  by  way  of  schedule;  that  he  was  the  owner  thefem  waa' 
and  proprietor  of  the  fSarm ;  that  tithe-hay  was  covered  by  «»  ancient 
a  farm  modus  of  \s-Qd.,  payable  at  Easter.     He  admit-  withs'tanding 
ted  the  perception  of  some  other  titheable  matters,  the  ^^  particular 

*       .  ,     ,      name  was  as- 

tithes  of  which .  he  had  offered  to  pay ;  but  the  plaintiff  signed  to  the 

declined  to  accept  the  same,  until  the  question  of  modus  ^-^^esi^s/or 

in  the  title  deeds,  but  in  the  latter  it  was  described  as  a  tenement  and  three  meres 
of  land. 

Ancient  receipts  of  a  payment  as  a  modus  for  hay,  accompanied  by  rector's  books,  in 
which  were  contained  entries  of  receipts  for  hay  of  persons,  who,  from  the  defendant's 
title-deeds,  appeared  to  have  been  then  owners  of  the  estate,  considered  good  evidence 
of  the  payment  of  a  farm  modus. 

On  the  hearing  of  a  tithe  cause,  in  which  the  defendant  5et  up  a  farm  modus,  the  de- 
fendant produced  his  title  deeds,  to  shew  that  the  farm  was  an  anciebt  one.  By  ar- 
rangement between  the  parties,  and  to  save  time,  it  was  agreed  that  the  deeds  should  not 
be  read ;  but  should  be  entered  as  read,  and  an  abstract  thereof  be  delivered  to  the  Court, 
and  that  the  plaintiff  should  have  an  opportunity  of  seeing  that  the  abstract  delivered 
to  the  Court  corresponded  with  the  deeds  : — Held,  that  the  plaintiff  was  only  entitled  to 
compare  the  abstract  with  the  deeds,  in  the  same  manner  as  if  the  deeds  had  been  read,  in 
whicn  case  he  would  have  been  at  liberty  to  take  minutes  thereof.  But  that  he  was  not 
entitled  to  examine  the  defendant's  title  deeds,  or  to  take  copies  of  or  extracts  thereironi. 

2  82 
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Mytton. 


was  settled.  He  also  set  up  a  modus,  or  customary  pay- 
ment of  Id.  for  every  milch  cow  kept  on  the  lands,  in  Leu 
of  the  tithe  of  milk.  That  composition  had  usually  been 
payable  at  Christmas  and  Midsummer,  and  for  convenience, 
the  modus  had  been  paid  at  the  same  time. 

Roupell,  and  Spence,  for  the  plaintiff,  relied  on  his  com- 
mon law  right  as  rector. 

The  title  of  the  plaintiff  as  rector  was  admitted. 

The  evidence  on  the  part  of  the  defendant  consisted 
of  the  title  deeds  to  the  farm,  commencing  in  Septem- 
ber, 1650.  An  abstract  of  the  title  deeds  was  pro- 
ducedy  and  for  the  sake  of  convenience,  and  to  save 
the  time  of  the  Court,  it  was  agreed  that  the  abstract 
should  be  handed  in ;  and  that  the  several  deeds  mentioned 
in  the  abstract  should  be  entered  as  read  in  evidence,  an 
opportunity  being  given  to  the  plaintiff  to  examine  the  ab- 
stract and  the  deeds.  The  defendant  also  proved  the  insti- 
tutions and  deaths  of  several  rectors  of  the  parish,  from  1666 
down  to  1795 :  he  also  produced  a  tithe-book,  in  which  the 
names  of  the  several  rectors  appeared  subscribed,  commenc- 
ing in  1669,  and  ending  in  1777,  which  contained  entries 
of  small  payments  for  hay,  and  general  entries  for  milk; 
but  in  1720,  nine  cows  were  stated  at  9d. : — a  receipt, 

dated  20th  August,  1750,  signed  by  the  Rev. Ad- 

ney,  who  was  proved  to  have  been  then  rector,  and  whose 
hand-writing  was  proved  by  comparison  with  the  parish 
register,  to  the  following  effect : — "  Received,  20th  August, 
1750,  of  Thomas  My  lion,  esq..  Is.  6J.  as  a  modus  of 
hay  for  his  farm,  Cleobury  North,  to  Midsummer  last" 
Several  other  receipts  to  the  same  effect  were  produced, 
as  were  also  other  receipts,  in  which,  after  enumerating 
compositions  for  other  articles.  Is.  6d.  as  a  modus  for 
hay  was  stated.  The  defendant  also  proved,  that  the 
map  of  his  farm  was  a  correct  one,  and,  by  very  ancient 
witnesses,  that  they  had  known  the  farm  for  70  years, 
and  it  had  always  consisted  of  the  same  lands;  that 
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com  tithes  had  been  taken,  but  not  tithes  of  hay ;  that  Id.        ^^2^* 
had  been  paid  for  each  cow,  and  not  tithe-milk.  Brazier 

V. 

Simpkinsofif  for  the  defendant,  rested  on  the  evidence 
produced  by  the  defendant,  as  establishing  the  moduses  set 
up  by  him. 

Raupell,  in  reply,  impeached  the  testimony  of  the  wit- 
nesses, many  of  whom  deposed  to  facts  which  they  could 
have  known  when  of  the  age  of  six  or  eight  years  only. 
That  there  was  no  reputation  of  the  farm  being  an  ancient 
one ;  no  name  given  to  it  by  the  witnesses,  or  the  title  deeds ; 
nor  was  it  described  in  the  title  deeds  as  an  ancient  farm, 
but  only  as  a  tenement  and  three  meres  of  lands.  That  it  did 
not  appear  to  have  been  an  ancient  patrimonial  estate,  or  to 
have  been  in  Mytton^s  family  for  even  a  century  ;  that  it 
was  only  by  traditionary  evidence  that  the  farm  could  be 
shewn  to  be  an  ancient  one ;  and  that  the  entries  in  the 
books  and  the  receipts,  might  apply  to  other  lands  belong- 
ing to  the  father  and  grandfather  of  the  defendant. 

Lord  Chief  Baron.  This  is  a  rector's  bill.  The  de-  J^y  14. 
fences  set  up  are  two :  1st,  a  farm  modus  of  Is.  6d.  for 
tithe  hay  of  an  ancient  farm ;  and,  2ndly,  a  modus  of  Id* 
for  tithe  of  milk.  In  order  to  support  the  farm  modus, 
it  ought  to  be  shewn,  that  the  farm  is  an  ancient  farm ; 
and  as  to  the'  modus  for  milk,  that  it  has  always  been 
paid,  and  tithe  of  milk  never  rendered.  All  that  can  be 
required  in  this  case,  as  in  many  other  cases,  is  evidence 
of  the  facts  as  far  back  as  the  time  of  living  memory  will 
extend.  It  has  been  strongly  contended,  that  the  de- 
fendant has  not  shewn  the  farm  to  be  an  ancient  one.  I 
do  not  know  on  what  ground,  unless  it  was  intended  to  be 
argued,  that  the  lands  in  question  did  not  always  comprise 
the  farm.  The  defendant  has  unquestionably  shewn,  by 
witnesses  of  the  age  of  70  years,  and  upwards,  that  the 
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1825.        farm  then  consisted  of  the  same  lands.     It  is  not  abso- 
lutely necessary  that  the  lands  should  be  contigaoiis  toge- 
ther, if  it  be  shewn  that  the  same  lands  now  fona  the  farm 
which  anciently  formed  it.    This  has  been  done  as  &r  as 
could  be  expected  by  this  defendant.      The   evidence, 
though  not  very  strong,  is  sufficient  for  the  purpose.    In 
Stuart  v.  Greenall  {a),  decided  by  my  predecessor,  it  was 
certainly  laid  down,  that  in  a  defence  of  farm  modus,  the 
farm  must  be  proved  to  be  an  ancient  one.     I  perfectly 
concur  in  the  principle  of  that  case ;  and  the  only  question 
is,  whether  the  farm  is  not  shewn  to  be  an.  ancient  one, 
from  the  evidence,  which  has  been  carried  back  for  60  or 
70  years.    In  that  case  the  evidence  was  only  carried  back 
sixteen  or  seventeen  years,  and  there  was  no  anterior  evi- 
dence.   That  case  was  therefore  very  different  from  the 
present,  and  I  am  not  at  all  surprised  that  the  Lord  Chief 
Baron  should  hold  that  it  ¥ras  not  an  ancient  farm.    In 
this  case,  however,  the  evidence  is  carried  back  as  far  as 
living  memory,  and  beyond  that,  by  documentary  evidence. 
The  next  question  is,  whether  the  Is.  6d.  has  been  paid 
in  lieu  of  tithes  of  hay  of  the  farm?     I  think  this  is  more 
doubtful,  but-still  I  think  the  defendant  has  made  out  his 
case,  sufficiently  to  prevent  the  plaintiff  from  obtaining  a 
decree  in  this  suit.    Many  witnesses  prove  that  tithe  of 
hay  has  never  been  taken,  though  the  tithes  of  com  and 
grain  have  been  rendered ;  but  that  alone  would  not  be 
sufficient.      One  witness  speaks  to  the  payment  of  I5.  6d., 
and  is  confirmed  by  the  testimony  of  the  other  witnesses. 
Another  witness  deposes,  that  ^  person  who  lived  70  or  80 
years  before,  stated  to  him  that  he  had  heard  a  deceased 
rector  say,  that  the  Is.  6d.  was  payable  for  tithe  hay.    The 
receipts  signed  by  Adney,  the  rector,  in  1750,  in  which 
is  ls.6d.  acknowledged  to  have  been  received  of  a  Mr.  Myt' 
ton  a  modus  for  hay,  and  the  subsequent  receipts,  are  veiy 
direct  admissions  of  the  modus.    Besides  these,  the  rec- 

(a)  9  Pri.  106.    3  Eagle  &  Y.  1040. 
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tor^s  book,  of  so  early  a  date  as  the  year  1669,  is  pro- 
duced, containing  entries  of  the  payment  of  the  Is.  6d.  by 
persons,  whose  names  appear  in  the  title  deeds  of  the  de- 
fendant, the  entries  corresponding  with  the  times  those 
persons  were  the  owners  of  the  lands,  with  as  slight  varia- 
tions as  could  reasonably  be  expected.  I  must  presume  the 
title  deeds  to  have  been  compared  with  the  abstract  de- 
livered to  me.  There  is  a  great  resemblance  in  the  names 
of  the  persons  who  appear  from  time  to  time  to  have  been 
in  possession  of  the  lands,  and  the  persons  named  as  the 
owners  in  the  rector^s  books ;  and  there  is  a  great  deal  of 
evidence  arising  from  the  book  as  compared  with  the  ab- 
stract. I  think  I  cannot  direct  an  accomit  against  this 
evidence.  The  rector  may,  however,  require  an  issue,  if 
he  thinks  fit.  Another  observation  which  arises  is,  that 
the  defendant's  title  deeds  were  not  read  at  the  hearings 
and  counsel  had  therefore  no  opportunity  to  examine 
them.  I  think  some  questions  may  arise  upon  the  titlcji 
and  it  is  but  fair  that  they  should  be  produced  to  the 
plaintiff,  as  he  was  entitled* to  have  every  one  of  thenv 
read,  but  which  was  not  done,  to  save  the  time  of  the 
Court. — I  must  dismiss  the  bill  as  to  the  tithe  hay; 
but  give  the  plaintiff  an  opportunity  of  trying  the  modus 
set  up  if  he  thinks  fit* 

As  to  the  modus  for  milk,  there  seems  to  be  no  doubt 
that  it  is  a  parochial  modus,  according  to  the  evidence ; 
and  that  evidence  is  not  in  any  manner  impeached  :  this 
modus  must  consequently  be  established. 


1825. 


Brazier 

V. 

Myttov. 


Decree. — ^The  bill  to  be  dismissed  with  costs,  except  as. 
to  the  tithe  of  lamb,  as  to  which  an  account  was  di- 
rected with  costs.  The  rector  to  have  issues  as  to  hay. 
and  milk,  if  he  thinks  fit ;  and  also  to  have  liberty 
to  examine  the  deeds  comprised  in  the  abstract  de- 
livered to  the  Lord  Chief  Baron^  and  other  docu- 
mentary evidence,  and  to  make  observations  on 
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1835.  them'by  his  counsd.    Ab  ftcoount  of  tithe-hay  not 

BiiAziBE  covered  by  the  modus,  and  costs  as  to  that  account 

V-  reserved. 
Mtttov. 


On  the  14th  December,  1825,  the  plaintiff  applied  for 
the  production  of  the  rector's  book,  tnd  the  several  titk 
deeds  and  receipts  produced  to  the  Court  at  the  hearing 
and  for  peimisaion  to  examine  them,  urging  that  a  mere 
comparison  of  the  deeds  with  the  abstract^  did  not  give 
him  sufficient  opportunity  to  invest^te  the  title. 

The  Chief  Babon  observed,  that  the  deeds  had  not 
been  read  at  the  hearipg,  in  consequence  of  the  agreement 
between  the  parties,  from  which  if  they  departed,  all  he 
could  do,  was  to  place  them  in  the  same  situation,  as  if 
the  cause  had  regularly  proceeded;  in  which  case,  the 
plaintiff  would  have  been  entitled  to  have  had  every  deed 
read,  and  to  have  taken  ounii.^  of  them ;  but  to  authorise 
the  plaintiff  to  go  into  the  'defendant's  muniment  room, 
and  examine  all  his  title  deeds,  would  be  a  most  danger- 
ous precedent. 

The  Court,  therefore,  directed  the  cause  to  be  put  in  the 
paper,  in  order  that  the  deeds  might  be  read. 

The  cause  stood  in  the  paper  for  this  purpose  on  the 
31st  January,  1826,  when  Roupell,  for  the  plaintiff,  com- 
plained, that  the  directions  of  the  Court  had  not  been  com- 
plied with,  for  that,  though  the  defendant  had  produced 
to  the  plaintiff  an  abstract  of  the  title  and  the  title  deeds, 
yet,  he  would  not  permit  the  plaintiff  to  take  any  copy  or 
extract. 

Jertis,  and  Simpkinson,  for  the  defendant,  contended  that 
^  that  the  Court  intended  was,  that  the  plaintiff  should 
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be  satisfied  that  the  abstract  delivered  to  the  Court,  con-        1825. 
tained  a  correct  detail  of  his  title  deeds,  and  that  to  satisfy     brazieb 

the  plaintiff^  the  abstract  and  deeds  bad  been  produced  to  v. 

,  .  Mtttoit. 

mm. 

The  Court  stated,  that  it  had  taken  for  granted  that 
the  abstract  was  correct^  but  that  it  was  not  proved  to  be 
so;  and  it  was,  therefore,  necessary,  that  the  plaintiff 
should  have  an  opportunity  to  see  whether  the  abstract 
was  correct,  but  nothing  more ;  and  that  he  ought  to  have 
the  same  opportunity  of  doing  this,  as  if  the  deeds  bad 
been  read  in  Court. 

The  Court  directed  the  parties  to  produce  before  the 
Master  the  deeds  produced  at  the  hearing ;  the  Master 
to  ascertain  whether  the  deeds  conesponded  with  the 
abstract. 


r 
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(Before  the  Lord  Chief  Baron). 

1825. 

Nov.  21, 23.  Wing  v.  Murrell  and  others. 

A  person  1  HE  plaintiff  in   this  case  claimed  to  be  entitled,  by 

pan^loroor-  d®®^®'^*»  ^  *  parcel  of  the  tithes  in  the  rectory  and  parish  of 

tion  of  tithes,  Mildenhall,  in  the  county  of  Suffolk,  and  he  filed  this  bill 

defeodantina  ^g^ii^Bt  the  defendants  Murrell  and  Goate,  as  occupiers  of 

suit  by  a  per-  gome  lands,  called  the  old  inclosures;  to  the  great  and 

son  also 

claiminff  to      rectorial  tithes  of  which  the  plaintiff  alleged  himself  to  be 

A  *ti^       ^  entitled,  for  an  account  and  satisfaction  of  tithes  of  the 

against  occu-  lands  occupied  by  them.     To  this  bill,  Philip  James  Case, 

loTned  with  ^®  owner  of  the  lands  occupied  by  the  other  defendants, 

the  occupiers  was  also  made  a  defendant ;  and  the  bill  alleged,  that  the 

and  insisted  '  defendant  Case  had  cut  down  wood  and  underwood  on  the 

on  his  right  to  lands,  and  called  for  an  account  and  satisfaction. 

the  tithes : —  •  ^  i 

The  Court  re-      The  defendants,  the  occupiers,  and  Case,  the  owner,  put 

Dladiaiff^s  bill  ^^  *  joint  answer  to  the  bill,  and  thereby  set  up  a  title  to 

for  a  year, 

with  liberty  to  bring  an  action ;  if  not,  the  bill  to  be  dismissed  without  costs.  An  ac- 
tion was  brought  against  the  occupiers,  and  a  verdict  given  for  the  plaintiff.  The 
Court,  on  further  hearing,  decreed  an  account  of  the  tithes,  and  ordered  the  payment  of 
costs  by  the  occupiers,  and  the  other  defendant. 

Where  an  impropriator  or  owner  is  made  a  party  to  a  suit  for  tithes,  and  does  not 
demur  to  the  bill,  or  insist  by  his  answer  that  he  ought  not  to  be  made  a  party  ;  but 
joins  with  the  occupiers  in  an  answer,  and  suggests  their  defence,  though  the  Court  can- 
not  decree  an  account  as  against  him,  yet  it  will  visit  him  with  costs. 

Where  a  bill  is  retained  for  a  year,  with  liberty  to  bring  an  action,  the  proper  course 
is  not  to  set  down  the  cause  on  the  po$tea,  or  as  on  the  equity  reserved ;  but  to  set  down 
the  cause  for  further  hearing,  and  give  the  verdict  and  judgment  at  law  in  evidence. 
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the  tithes  in  the  defendant  due,  under  a  grant  or  convey- 
ance thereof,  and  disputed  the  right  of  the  plaintiff.  The 
defendants  also  pleaded  in  bar  of  the  plaintiff's  demand, 
an  act  of  parliament,  and  award  in  pursuance  thereof,  un- 
der which  the  parish  of  Mildenhall  was  inclosed,  and  cer- 
tain allotments  made  to  the  impropriate  rector  and  vicar 
of  the  parish,  and  also  to  the  plaintiff,  in  respect  of  the 
tithes  to  which  he  was  entitled. 

The  occupiers,  by  the  answer,  rendered  an  account  of  the 
titheable  matters  had  by  them.  Ciue,  the  owner,  denied 
that  he  bad  cut  down  any  wood  or  underwood ;  and  no 
evidence  was  produced  that  he  had. 

On  the  hearing  of  the  cause  on  the  17th  December, 
1824,  the  Court  decreed,  that  the  plaintiff's  bill  should  be 
retained  for  twelve  months,  with  liberty  for  him  in  the 
meantime  to  bring  an  action  at  law  against  the  defendants^ 
or  sQch  of  them  as  he  might  be  advised. 

On  a  subsequent  day,  on  application  to  the  Court,  after 
considerable  discussion,  it  was  made  part  of  the  decree,  that 
the  plaintiff  should  be  at  liberty  to  entitle  his  declaration 
as  of  Hilary  term,  1822 :  and  that  the  depositions  of  such 
of  the  witnesses  taken  in  the  cause  as  should  be  dead, 
gone  abroad,  or  unable  to  travel  to  the  assizes  at  which 
such  action  should  be  tried,  might  be  received  as  evidence 
at  the  trial  for  either  of  the  said  parties ;  and  that  in  case 
the  plaintiff  should  neglect  to  bring  such  action,  and  pro- 
ceed to  trial  within  twelve  months,  the  said  bill  should 
be,  and  the  same  was  thereby  dismissed  without  costs. 

The  plaintiff  accordingly  brought  an  action  on  the  sta- 
tute 2  and  3  Edw.Vl.,  against  the  defendants,  Murrell  and 
Goate,  the  occupiers ;  and  such  action  was  tried  at  the 
summer  assizes  for  Suffolk,  in  1825,  when  a  verdict  was 
found  for  the  plaintiff. 

The  cause  was  now  set  down  on  the  postea. 
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Wing 

v. 

Murrell 

and  others. 


Martin,  H.,  Lovat,  and  W,  Eagle,  for  the  defendants* 
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Wiso 

V. 
MUEftELL 

and  others. 


It  is  irregular  to  set  down  the  cause  for  further  hearing  on 
the  po$tea,  as  if  an  issue  had  been  directed  and  the  cause 
set  down  for  hearing  on  the  equity  reserved.  There  is  a 
wide  distinction  between  an  issue  directed  by  the  Court, 
and  an  action  brought  under  the  permission  of  the  Court 
In  the  latter  case,  no  further  directions  are  resenred,  and 
the  Court  knows  nothing  of  the  postea.  The  proceedings 
and  judgment  in  the  action  at  law  form  no  part  of  the 
judgment  of  this  Court.  On  the  application  to  yaiy  the 
minutes,  a  very  great  struggle  was  made  to  put  the  case 
on  the  same  footing  as  if  an  issue  had  been  directed. 
When  a  decree  directs  an  issue,  it  goes  on  to  state,  that 
the  bill  shall  be  dismissed  with  costs.  Here  the  plaintiff 
is  left  in  a  better  situation.  If  he  had  not  brought  his 
action,  we  should  not  have  been  able  to  apply  to  dismiss 
the  bill  with  costs,  or  to  have  taken  any  other  proceedings. 


Lord  Chief  Baron.  This  seems  to  me,  to  be  a 
struggle  to  oppose  the  forms  of  the  Court  to  the  justice  of 
the  case.  I  thought  on  the  hearing,  that  the  plaintiff  had 
proved  his  case  on  paper,  but  I  felt  some  doubt  as  to  the 
usage ;  and  therefore  I  left  him  to  a  trial  at  law.  I  might, 
perhaps,  have  directed  an  issue,  but  I  considered  it  better 
to  leave  him  to  bring  an  action.  I  can  only  put  the  same 
construction  on  this  case  which  has  been  put  upon  it  by 
the  jury ;  and  the  only  question  now  is,  with  respect  to 
the  form  in  which  it  should  be  brought  before  me.  I 
certainly  do  not  recollect  the  course  on  this  subject ;  but  it 
appears  to  me,  that  it  would  be  more  r^ular  not  to  set 
down  this  cause,  as  on  the  equity  reserved,  but  to  continue 
it  in  the  papers  for  hearing,  and  to  give  the  judgment  at 
law  in  evidence. 


Nw.  23. 


The  case  accordingly  stood  on  the  papers  for  further 
hearing  this  day. 
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Jervis,  and  Knight,  for  the  plaintiff.  The  defendant 
Case,  though  he  joined  in  answering  with  the  other  defend- 
ants, filed,  in  effect,  a  separate  answer,  by  which  he  alleged 
the  lands  in  question  not  to  be  liable  to  pay  tithes  to  the 
plaintiff,  on  the  ground,  that  the  tithes  had  been^  pur- 
chased by  an  ancestor  of  the  defendant's.  The  real  con- 
test in  this  case  is,  not  between  the  plaintiff  Wing  and  the 
occupiers,  but  between  Wing  and  the  defendant  Case. 
Where  an  impropriator  is  made  a  party,  and  does  not  de- 
mur, or  by  his  answer  submit  that  he  ought  not  to  be 
made  a  party,  it  is  substantially  his  suit.  This  is  not  an 
ordinary  tithe  bill;  it  prays  that  the  right  of  the  plaintiff 
to  the  tithes  may  be  established  and  declared.  In  all  the 
cases,  until  within  the  last  few  years,  all  persons  entitled 
to  the  tithes  were  made  parties ;  the  modem  cases  have  cer- 
tainly varied  the  practice.  But  in  this  case,  not  only  is 
the  defence  of  the  occupier,  that  the  defendant  Case  is 
entitled  to  the  tithes ;  but  Case,  himself,  put  in  a  joint 
answer  with  the  occupiers,  and  insists  on  his  right  to  the 
tithes  of  the  lands.  The  cases  cited  for  the  pkuntiff 
were,  Markhamv.  Smythe  (a).  Hooper  y.  Lethbridge(b), 
and  Kirby  v.  Redhead  (c). 


1825. 


Wmo 

V. 
MUERELL 

and  others. 


Martin,  H.,  Eagle,  F.  K.,  Bnd^ Eagle,  W.,  for  the  de- 
fendant Case.  There  is  no  ground,  either  on  principle  or 
authority,  to  make  a  declaration  in  this  case  as  to  the  right 
to  tithes,  or  to  direct  the  payment  of  costs  by  the  defend- 
ant Case.  This  is  not  a  case  on  a  postea  after  an  issue 
directed,  but  after  a  trial  at  bar.  The  defendant  Case 
was  no  party  to  the  action  at  law.  It  would  be  an  ano- 
maly for  the  Court  to  make  a  declaration  of  right,  when  it 
can  make  no  decree  in  support  of  that  right.  The  Court 
does  not  make  any  declaration  in  tithe  causes,  except 


(a)  11  Price,  126.    3  Eagle  & 
Y.  1071. 


(6)  Bunb.  291 .     2  E.  &  Y.  25. 
(c)l  Wood,19.    1  E.&Y.414. 
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V. 
MURRELL 

and  others. 


CASES  IN  THE  EXCHEQUfiH, 

as  to  modoses.  How  can  the  Court  make  a  decree  that 
the  plaintiff  has  established  his  right  to  tithes  against 
all  the  world  ?  The  plaintiff  has  kept  back  the  fact,  of  the 
defendant  Case  being  also  made  a  defendant  as  an  occu- 
pier, ^nd  that  an  account  is  sought  of  the  tithe  of  wood 
cut  down  by  him ;  and  that  by  his  answer  he  has  denied 
that  he  has  cut  down  any  wood.  No  case  can  be  cited  in 
which  a  suit  against  an  occupier  has  been  dismissed,  with- 
out costs  being  given  to  him. 

Jervis,  in  reply.  The  question  whether  the  owner  or  pro- 
prietor of  tithes  is  a  necessary  party^  was  much  discussed  in 
Daws  y.  Benn  (a).  That  decision  was  made  after  mature 
deliberation^  and  all  the  cases  were  then  cited  and  com- 
mented on ;  and  in  that  case  it  was  held,  that  when  the 
right  to  the  tithes  was  in  question,  the  rector  or  vicar,  as 
the  case  might  be,  ought  to  be  made  a  party  to  the  suit- 

LoRD  Chief  Baron.  Some  points  have  been  raised 
in  this  case,  on  which  I  should  be  sorry  to  be  obliged  to 
give  at  this  time  an  opinion ,  as  affecting  the  general  prac- 
tice of  this  Court.  It  appears  to  me,  that  without  entering 
into  any  inquiry  with  respect  to  what  is  or  is  not  the 
general  practice,  this  case  may  be  decided  on  its  own 
peculiar  circumstances.  One  of  the  points  discussed,  and 
on  which  I  am  unwilling  to  express  an  opinion,  is,  whether 
it  is  necessary  or  not  to  make  the  owner  a  party.  In  some 
cases  it  has  been  determined,  that  the  impropriator  is  a 
necessary  party  to  a  suit  by  the  vicar  for  tithes ;  and  in 
other  cases  it  has  been  decided  that  he  is  not.  I  certainly 
had  not  thought  the  owner  a  necessary  party;  and  I  fancied 
I  had  recollected,  that  in  some  instances  he  had  been  made 
a  party,  whilst  in  others  he  had  not.  As  to  the  costs,  if 
an  impropriator,  when  made  a  party,  improperly  or  not, 
does  not  think  fit  to  demur,  or  by  his  answer  to  insist  that 

(fl)  1  Jac.  k  W.  513.     3  Eagle  &  Y.  1001. 
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he  will  not  be  made  a  party,  or  enter  into  the  discussion ;  ^825. 
but  chooses  to  join  in  an  answer  with  the  occupiers,  and  Wino 
to  suggest  and  pronmt  their  defence,  the  question  becomes  ^' 

a  very  different  one :  and  though  no  account  can  be  de-  and  others, 
creed  against  him,  yet  it  would  be  difficult  to  say,  that  he 
may  not  be  made  to  pay  the  costs.  Many  cases  may 
arise  in  which,  though  no  actual  decree  can  be  made 
against  the  party,  yet,  for  his  misconduct,  he  may  be 
visited  with  costs.  It  seems  to  me,  that  it  would  be  very 
great  injustice,  that  a  person  not  being  an  impropriator, 
but  merely  a  portionist  of  tithes,  should  join  in  the  defence 
of  a  suit  on  the  ground  of  his  title,  which  defence  fails, 
and  that  when  the  plaintiff  has  succeeded,  he  should  not 
be  compelled  to  pay  the  costs  incurred  by  his  defence.  I 
do  not  think  it  necessary  to  decide  in  this  case,  whether 
the  plaintiff  could  or  could  not  proceed  against  the  occu- 
pier, without  making  the  impropriator  a  defendant.  The 
same  question  is  now  depending  in  another  case,  and  I 
will  not  decide  the  practice  in  this,  when  the  case  may  be 
decided  on  other  grounds.  In  this  instance,  as  Mr.  Case 
has  been  made  a  party,  and  has  joined  with  the  occupiers 
in  their  defence,  I  shall  join  him  in  the  order  as  to  costs, 
though  I  can  give  no  account  as  against  him* 

The  decree  directed  the  costs  by  all  the  defendants, 
and  an  account  as  against  the  occupiers ;  the 
plaintiff  to  give  credit  for  the  sum  received  in  the 
action. 


AN 


INDEX 


TO    THE 


PRINCIPAL    MATTERS. 


ACTION. 

See  Baron  and  Feme,  3. 
Highway. 

1 .  If  a  statute  prohibits  the  doing  of 
a  thing  under  a  penalty  to  be  paid 
to  tlie  party  grieved,  or  without  say- 
ing to  whom  it  shall  be  paid,  and 
does  not  prescribe  any  mode  of  re- 
covery, debt  lies  for  the  party 
grieved.     Underhill  v.  EUicomhey 

Page  450 

12.  Debt  lies  upon  every  contract,  in 
deed  or  in  law.  lb. 

3.  A  notice  of  action  to  magistrates 
is  not  vitiated  by  being  in  the  form 
of  a  declaration,  and  unnecessarily 
ample,  if  it  expresses  the  cause  of 
action  with  sufficient  clearness. 
Oimhert  v.  Coyney.  469 

4.  A  conviction  on  a  statute,  on  the 
face  of  it  not  pursubg  the  provi- 
sions of  the  statute,  nor  shewing 
that  any  offence  has  been  com- 
mitted, is  bad ;  and  although  it  has 
not  been  quashed,  its  invalidity 
may  be  taken  advantage  of,  on  the 
trial  of  an  action  of  trespass  for 
a  distress  taken  under  a  warrant 
grounded  on  it.  lb.. 


ADVANCEMENT- 
See  Power. 

AFFIDAVIT. 

See  Evidence,  7. 

Practice  (Plea  Side). 

(Equity  Side). 

AGREEMENT. 
See  Landlord  and  Tenant. 

ANSWER. 
See  Practice  (Equity  Side). 

ARBITRATION. 
See  Award* 

ASSIZES. 
See  Recognizance. 

ASSUMPSIT. 

See  Contract,  2. 

Pleading  (Plea   and  Reve- 
nue Side). 

ATTORNEY-GENERAL. 
See  Practice  CPlea  Side),  12. 

AUTHORITY. 
SeeAvfARD,  1,2. 
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AWARD. 


AWARD. 


AWARD. 

See  Evidence,  3. 

1 .  A  refusal  by  the  Court  to  enforce 
an  award  by  attachment  does  not 
decide  on  me  validity  of  the  award, 
considered  as  the  subject  of  an  ac- 
tion. But  where  an  arbitrator,  to 
whom  a  cause,  before  being  at 
issue,  was  referred  by  rule  of  Court, 
on  motion,  awarded  thus:  '*  I 
award  and  direct,  that  a  verdict  in 
this  cause  be  finally  entered  for 
the  plafntiffs,  with  2d4/.  125.  da- 
mages :"  held,  that  he  had  exceed- 
ed his  authority  in  directing  the 
entry  of  a  verdict;  and  that  as  the 
award  consisted  of  only  one  sen- 
tence, that  direction  could  not  be 
rejected,  and  the  residue  consider- 
ed as  an  award  that  so  much  was 
due,  and  to  be  paid;  and  that 
therefore  the  award  could  not  be 
supported  either  by  attachment  or 
action.     Jackson  v.  Clarke, 

Page  200 

2.  Senile,  that  at  whatever  stage  of 
proceeding  a  cause  may  have  ar- 
rived, an  arbitrator  can  have  no 
authority  of  himself,  and  without 
the  intervention  of  a  jury,  to  direct 
the  entry  of  a  verdict.  lb, 

3.  A  submission  to  arbitration  by  a 
Baron's  order  is  revocable  until  the 
order  is  made  a  rule  of  Court. 
(h-eenwoodv.  Misdate.  276 

4.  The  time  for  making  an  award  was 
enlarged  by  the  parties  altering  and 
re-executing  the  arbitration  bonds, 
and  the  arbitrator  awarded  interest 
on  a  principal  sum  found  to  be  due 
from  the  one  to  the  other,  beyond 
the  date  of  the  original  submission, 
but  within  that  of  the  re-execution : 
held,  that  he  had  authority  so  to 
do,  for  that  the  date  of  the  submis- 
sion had  been  extended  to  the  time 
of  re-executing  the  bonds.  Wat' 
kins  V.  Phitlpotts.  393 

5.  Whether  an  award  of  interest,  on 


a  sum  due  on  securities  carrying 
interest  Iteyond  the  submission, 
and  till  payment,   be  good,    Qu, 

Page  393 

6.  On  the  Plea  side  of  the  Court,  a 
rule  to  set  aside  ao  award  should 
specify  the  grounds  of  objection  to 
it.  And  it  seems  that  the  same  rule 
sipplies  in  equity.  394 

7.  Where  an  action  by  assignees  to 
recover  money  paid  by  a  bankrupt, 
after  an  act  of  bankruptcy,  to  cre- 
ditors, for  goods  bonajide  sold  io 
the  ordinary  course  of  trade,  was 
referred  from  Nisi  Prius  to  an  ar- 
bitrator, who  found  specially  ^pay- 
ment under  arrest,  and  several 
other  circumstances  strongly  tend- 
ing to  shew  knowledge  in  the  cre- 
ditors that  the  bankrupt  was  in 
insolvent  circumstances,  and  award- 
ed a  verdict  for  the  plaintiffs,  for 
the  sum  paid,  and  costs,  without 
stating  on  what  ground  he  pro- 
ceeded :  the  Court  held,  first,  that 
he  must  have  concluded  the  de- 
fendants had  notice  of  the  insol- 
vency, and  that  the  award  was  sus- 
tainable on  that  ground ;  secondly, 
that  the  words  **•  insolvent  circum- 
stances," in  the  19  Geo.  2,  c.  3*2, 
s.  1,  are  to  be  understood  in  the 
popular  sense,  and  do  not  mean  a 
state  of  utter  and  complete  insol- 
vency ;  thirdly,  (although  this  did 
not  enter  into  the  reason  of  the 
determination),  that  on  the  autho- 
rity of  former  decisions,  of  which 
they  disapproved,  a  payment  under 
arrest  was  protected  by  the  statute 
in  question,  as  a  payment  in  the 
ordinary  course  of  trade ;  Hulhck, 
B,  dissenting  on  the  first  ground 
of  the  decision,  and  questioning  the 
authority  of  the  cases  on  the  last 
point.  Teale  and  another.  Assig- 
nees of  Jackson,  v.  Younge  cmd 
others,  497 

8.  An  arbitrator,  to  whom  a  cause 
was  referred  from  Nisi  Prius,  found 
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that  the  plaintiff  was  entitled  to  a 
right  of  way  for  carriages,  which 
he  had  at  first  claimed  by  his 
declaration,  but  afterwards  aban- 
doned. This  was  held  to  be  an  ex- 
cess of  jurisdiction,  and  the  award 
was  set  aside  pro  tanto.  Hooper 
V.  Hooper,  Page  509 

BAIL. 

See  Practice  (Plea  Side). 

BANKRUPT  &  BANKRUPTCY. 

See  Evidence,  6. 
Extent,  1,  5. 

BARON  AND  FEME. 

See  Legacy  and  Legatee. 

Marriage  Settlement,  1, 2. 

1.  Where  a  feme  covert,  separately 
entitled  to  the  reversions  of  the 
moiety  of  a  mortgage,  and  of  a  trust 
fund  in  Court,  sold  the  former, 
and  a  portion  of  the  latter,  to  the 
mortgagor ;  and,  wfien  the  property 
became  vested  in  possession,  re- 
leased the  moiety,  and  proposed, 
and  joined  with  the  purchaser  in,  a 
petition  to  the  Court,  for  a  transfer 
of  the  trust  fund,  and  on  being  ex- 
amined in  Court,  gave  her  consent 
to  the  transfer,  but  afterwards  aban- 
doned the  petition,  and  substituted 
a  suit  to  set  aside  the  sale;  her 
previous  acts  were  held  to  amount 
to  a  strong  confirmation.  Headen 
V.  Rosher,  89 

2.  A  feme  covert  is  treated  in  equity 
as  9,  feme  sole,  in  respect  of  her  se- 
parate property.  fb. 

3.  Case  lies  against  a  husband  for 
the  (reasonable)  costs  of  proceed- 
ings at  law  and  in  equity,  instituted 
by  an  attorney,  against  him  on  be- 
half of  his  wife,  who  had  been 
forced  to  leave  his  house  by  ex- 
treme ill-treatment, — ^the  husband 
having  previously  tendered  to  the 


plaintiff  the  rent  of  a  cottage  occu- 
pied by  the  wife,  after  her  depar- 
ture, and  undertaken  to  pay  the 
bill  of  costs,  if  reasonable,  Wil" 
liams  V.  Fowler.  Page  269 

BILL  OF  EXCHANGE. 
See  Promissory  Note. 

CARRIER. 

See  Contract,  2. 

CHOSE  IN  ACTION. 
See  Legacy  and  Legatee. 

COLLECTOR  OF  TAXES. 
See  Extent,  1. 

COMMON  APPURTENANT. 

See  Tithes,  7. 

CONCILIUM. 
See  Practice  (Plea  Side),  8. 

CONSTABLE. 

The  6  Geo,  4,  c.  18,  s^  6,  merely 
puts  warrants,  addressed  to  peace 
officers,  in  their  official  character, 
on  the  same  footing  on  which  war- 
rants addressed  to  them  by  name 
stood  previously,  and  therefore  does 
not  oblige,  but  only  authorises  offi- 
cers to  execute  the  former.  Oim' 
bert  V.  Coyney.  469 

construction! 

See  Fine,  1. 

Bequest  of  personal  estate,  in  trust, 
to  invest  it  in  stock,  to  accumulate, 
and  to  transfer  the  fund  to  A.,  at 
21 .  Power  for  the  trustees  to  lend 
10,000/.  to  B.,  so  long  as  he  car- 
ried on  the  business  of  a  banker  at 
H.  B.  is  not  entitled  to  retain  the 
10,000/.  after  A.  attains  21,  not- 
widistanding  Ke  is  still  a  banker  at 
H.  Brown  v.  Sansome.  427 
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CONTRACT. 


CORONER. 


CONTINGENT  REMAINDER. 

See  Fine,  1. 

A  right  of  entry  will  sapport  contin- 
gent remainders ;  a  right  of  action 
will  not.  Daviesy.  Bush.  Page  SB 

CONTRACT. 

See  Action,  2. 

1 .  A  contract  for  the  sale  of  com  by 
the  hobbett  is  in  contravention  of 
the  provisions  of  the  22  Car.  2., 
c.  8,  s.  2,  and  therefore  an  action 
will  not  lie  for  the  breach  of  it. 
Tyson  y.  Thomas.  119 

2.  Common  carriers  receive  goods  of 
S.y  at  L.,  on  an  undertaking  to 
carry  them  to  W.,  and  deliver  them 
there  to  S.,  for  his  use,  on  payment 
of  the  hire.  The  goods  are  carried 
to  W.,  and  sent  from  the  ware- 
house, nearly  half  a  mile,  to  the 
house  of  S. ;  but  the  hire  not  being 
ready  to  be  paid,  are  taken  back  to 
the  warehouse.  Applications  to 
send  the  goods  again  to  the  house 
are  refused,  not  on  the  ground  that 
the  contract  had  been  performed 
by  the  proffer,  but  until  satisfaction 
of  a  lien  set  up  on  one  side,  and 
resisted  on  the  other,  and  which 
proved  to  have  been  unfounded  in 
fact:  held,  under  these  circum- 
stances, that  the  carriers  had  waiv- 
ed the  benefit  which  would  proba- 
bly have  resulted  to  them,  from 
insisting  on  the  proffer  as  an  exe- 
cution of  their  undertaking;  that 
both  parties  had  treated  the  con- 
tract as  one  continuing  contract 
from  the  commencement  of  the 
transaction  till  an  actual  delivery 
should  have  taken  place ;  and  that 
the  carriers,  not  having  performed 
their  part  of  the  agreement,  the 
consignee  was  entitled  to  recover 
the  value  of  the  goods  in  an  action 
of  assumpsit. 


It  seems,  that  common  carriers 
are  ordinarily  bound  to  carry  goods 
entrusted  to  their  conveyance,  to  the 
residence  of  the  consignee.  SCorr 
y.  Crowley.  Page  129 


CONVICTION. 


See  Action,  4. 


CORONER. 

1 .  The  king's  coroner  has  authority 
to  receive  fines  imposed  on  defend- 
ants convicted  on  indictments  or 
criminal  informations  in  the  King's 
Bench.  Rex  v.  Shackell  and  others. 

.514 

2.  When  any  such  fines  are  set  in 
Hilaiy  or  Easter  terms,  and  not 
paid  before  the  end  of  the  following 
Trinity  term,  or  in  Trinity  or  Mi- 
chaelmas, and  not  paid  before  the 
end  of  the  following  Hilary  tenn, 
the  king's  coroner,  or  other  proper 
officer,  is  bound  by  the  stat.  22  and 
23  Car.  2,  c.  22,  to  estreat  them 
into  the  Exchequer  as  fines  im- 
posed and  not  received^  on  the  last 
day  of  the  ensuing  Trinity  or  Hilary 
term  respectively.  If  any  such  fine 
be  subsequently  paid  to  the  first 
officer,  it  is  his  duty,  under  the 
statute,  to  make  a  second  estreat  of 
it  into  the  Exchequer  as  of  a  fine 
received,  on  the  last  day  of  the 
succeeding  Trinity  or  Hilary  term, 
as  the  case  may  be ;  and  a  previ- 
ous application  to  discharge  the 
first  estreat,  in  the  whole,  or  io 
part,  is  unnecessary.  Ih. 

3.  The  king's  coroner  does  not  pay 
the  money  received  into  the  Exche- 
quer, but  the  privy  purse,  and  is 
authorized  by  a  writ  of  privy  seal 
to  allow  prosecutors  the  expenses 
of  prosecution   out  of   it. 

/6. 


COSTS  (EQUITY  SIDE). 
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COSTS  (EQUITY  SIDE). 
See  Practice  ('Equity  Side). 

1 .  Taxed  costs  allowed  on  over-ruling 
frivolous  exceptions  to  an  answer 
to  a  bill  for  discovery,  instead  of 
405.,  the  ordinary  costs.  Jones  v. 
Steele.  Page  21 A 

2.  In  a  suit  to  redeem,  costs  of  ex- 
ceptions allowed  to  a  report  of  im- 
pertinence in  an  exammation  put 
in  by  defendants,  to  be  costs  in  the 
cause.      Bally  v.  Williams,      334 

3.  Plaintiffs  entitled  immediately  to 
costs  occasioned  by  a  false  affidavit 
that  one  of  them  was  dead.         lb, 

4.  Costs  do  not  invariably  follow  the 
result  of  an  issue,  and  therefore, 
where  a  modus  was  established  by  a 
jury,  but,  from  the  circumstances 
of  the  case,  the  Court  considered 
that  the  plaintiff  had  strong  pro- 
bable ground  of  suit,  no  costs  were 
given  on  either  side.  Drake  v. 
Smyth.  380 

5.  An  account  of  tithe-hay  being  de- 
creed, the  defendants  appealed  from 
so  much  of  the  decree  as  directed 
the  account  with  respect  to  lands  in 
the  township  of  S.,  and  the  decree 
was,  to  that  extent,  ultimately  re- 
versed; pending  the « appeal,  the 
plaintiff  took  'the  account  as  to  all 
the  lands,  including  those  in  the 
township  of  S. ;  the  Court,  on  ap- 
plication, declining  to  restrain  him 
from  so  doing.  On  an  applica- 
tion for  costs,  the  Court  held,  that 
it  was  convenient  that  the  whole 
account  should  be  taken  at  the  same 
time,  and  refused  to  make  the 
plaintiff  pay  the  costs  of  the  account 
as  to  the  township  of  S. :  but  at 
the  same  time  did  not  allow  him 
any  costs  in  respect  of  so  much  of 
the  account.  Ih, 

6.  An  heir  at  law  is  usually  entitled 
to  an  issue  ofdevisavit  vel  non,  and 
is  not  liable  to  pay  costs,  notwith- 
standing the  issue  be  found  against 


him,  and  they  will  consequently  be 
established.  Tucker  v.  Sanger, 

Page  425 

COSTS  (PLEA  SIDE). 

See  Baron  and  Feme,  3. 

Practice  (Plea  Side),  2,  6. 

1.  Costs  of  rules  for  enlarging  the 
returns  to  writs  in  this  Court,  and 
the  King's  Bench,  refused  the  she- 
riff, the  enlargement  being  made  on 
his  application,  and  for  his  benefit. 
Rex  V.  Cooke,  1 96 

2.  Where  an  order  was  made  pen- 
dente lite,  admitting  the  plaintiff 
to  prosecute  his  action  in  formd 
pauperis,  and  an  application  by  the 
defendant  for  security  for,  and  tax- 
ation of,  the  costs  previously  in- 
curred, was  not  made  till  nearly 
two  years  afterwards, — the  Court 
refused  the  application,  and  allow- 
ed a  retrospective  operation  to  the 
order.     Jones  v.  Peers,  282 

3.  On  the  taxation  of  a  deceased 
attorney's  bill,  in  an  action  brought 
by  his  executors  (who  had  acted 
improperly  in  other  respects),  in- 
stead of  his  surviving  partner,  the 
Master  having  deducted  less,  but 
having  allowed  credit  for  a  sum, 
which,  with  the  deduction,  amount- 
ed to  more  than  a  sixth; — the 
Court  left  each  party  to  pay  their 
own  costs  of  the  taxation.  Gale 
V.  Parkington,  354 

DEBT, 
See  Action,  1,  2. 

DEBTOR  AND  CREDITOR. 

A  joint  creditor  by  simple  contract 
may  proceed  against  a  clear  resi- 
due of  the  assets  of  the  deceased 
partner,  the  survivor  being  insol- 
vent;— and  may  set  off  against  a 
debt  to  the  deceased,  from  the  sur- 
vivor and  himself  as  his  surety,  a 
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DEVISE. 


ESTREAT. 


debt  to  the  survivor  from  the  de- 
ceased, which  was  agreed  to  be 
applied  in  liquidation  of  the  debt 
secured.       Cheetham    v.     Crook. 

Page  307 

DECLARATION. 

See  AcTiov,  3. 

DECREE. 

See  Partners    and    Partner- 
ship, 1. 

DEMURRER. 

See  Pleading  (Equity  Side),  1, 
2,  3. 

See  also  Pleading  (Plea  Side). 
Practice(Equity  Side) 
6. 

DEPUTATION. 
See  Evidence,  8,  9,  10. 

DEVISAVIT  VEL  NON. 
See  Costs  (Equity  Side),  6. 

DEEDS,  PRODUCTION  OF. 

It  does  not  establish  a  sufficient  in- 
terest in  a  title  deed,  relating  to 
real  estate,  to  warrant  an  order  for 
its  production,  that  if  its  effect  be 
such  as  is  sworn  to  by  the  party 
claiming  the  estate  under  it,  lega- 
tees will  lose  the  benefit  of  legacies 
bequeathed  to  them  by  that  party's 
ancestor,  from  whom  he  immedi- 
ately derives  title.  Wilson  v.  Fors- 
ter.  274 

DEVISE. 

Under  a  general  devise  of  all  the  rest, 
residue,  and  remainder,  of  and  in 
all  and  singular  the  property,  estate, 
and  effects,  which  the  testator 
should  be  possessed  of,  or  entitled 
to,  or  over  which  he  should  have  a 
disposing  power,  at  his  decease,  of 


whatsoever  nature  or  kind  the  same 
might  be:  held,  that  the  legal 
estate  in  mortgaged  premises  &d 
not  pass,  but  descended  to  the  tes- 
tator's heir  at  law.  In  re  Hon- 
fall.  Page  292 

DISTRESS. 
&•  Tenant  in  Common. 

DOWER. 
See  Electiom. 

ELECTION. 

The  usual  case  of  election  is,  whoe  a 
person  has  a  right,  independent  of 
a  testator,  and  the  testator  gives 
such  person  some  other  right  or 
benefit,  on  condition  of  the  fonner 
being  relinquished,  as  the  dower  of 
a  widow ;  and  in  such  case,  the 
{Muty  is  entitled  to  know  the  pre- 
cise value  of  the  benefit  intended, 
before  election.  Piggott  v.  Baglof. 

569 

EQUITY  OF  REDEMPTION. 

Length  of  time  can  be  a  bar  to  a  bill 
to  redeem  only  where  the  parties 
entitled  to  the  equity  of  redemption 
have  been  tenants  in  fee-simple; 
for  otherwise,  a  conveyance  of  the 
equity  of  redemption  cannot  be  pre- 
sumed.    Cowne  V.  Douglas.    321 

ESTOPPEL. 

See  Fine,  2. 

Marriaoe  Settlement,  2. 

ESTREAT. 

See  Coroner. 

Recognizance. 

1.  When  a  fine  has  been  returned 
into  the  Exchequer  as  received  by 
the  officer  of  another  Court,  pro- 
cess ought,;  by  the  1 0th  section  of 


ESTREAT. 


EVIDENCE. 
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the  act,  (22  &  23  Car.  2,  c.  22),  to 
be  awarded  from  that  Court  to  the 
proper  sherifTagainst  that  officer,  in 
order  that  he  may  account  for  it ; 
and  not  against  the  defendant.  Rex 
V.  ShackeU  and  others.    Page  514 

2.  And  the  defendant  is  sufficiently 
discharged  by  the  payment  of  the 
fine  to  any  officer  impowered  to  re- 
ceive it,  and  is  not  bound  to  ob- 
tain a  quietus  from  the  Exchequer. 

lb. 

3.  Where  three  defendants,  sentenc- 
ed by  the  King's  Bench  to  pay 
fines  amoanting  in  the  whole  to 
1,600/.,  and  to  be  imprisoned  for 
different  terms,  and  until  satisfac- 
tion of  thefneSf  paid  the  fines  at 
the  expiration  of    the  respective 
terms  to  the  marshal  of  the  King's 
Bench  prison,  and  the  king's  co- 
roner,  and  were  thereupon  seve- 
rally discharged  out  of  custody, 
in  August  and    October,    1822; 
and  the  latter  officer  in  Hilary  and 
Trinity  terms  1822,  certified  into 
the  Exchequer  1 ,300/.  of  the  fines 
imposed  and  not  received,  and  in 
Hilary  term,  1823,  certified  all  the 
fines  into  the  same  Court  as  fines 
received ;  and  the  summons  of  the 
green  wax  was  issued  by  the  de- 
puty clerk  of  the  foreign  estreats, 
to  the  sheriffs  of  Surrey  and  Mid- 
dlesex successively,  for  the  levying 
of  the  fines  estreated  as  not  receiv- 
ed, who  on  their  apposals  returned 
nihil,    and    those     returns    were 
transmitted   by  the  clerk  of  the 
estreats  (who  did  not  read  or  know 
the  contents  of  the  estreats  of  fines 
received,  and  retained  the  same  in 
his  own  hands  without  transmission 
further) ;  through  the  clerk  of  the 
nihils  to  the  Pipe  office,  and  en- 
tered on  the  great  roll  as  debts  of 
record,  and  as  such  passed  to  the 
Lord  Treasurer's  Remembrancer's 
office,  from  which  a  writ  of  extent 
for  their  recovery  issued  of  course 


on  the  seal  day  after  Trinity  term 
1824,  to  the  sheriffs  of  London, 
whose  officer  not  having  any  origi- 
nal receipt  produced  to  him,  seised 
the  effects  of  two  of  the  defend- 
ants, and  continued  in  possession 
24  hours,  but  then  on  investiga- 
tion of  the  circumstances,  with- 
drew :-r-Held,  1st,  that  the  king's 
coroner  had  only  done  what  was 
required  by  the  statute ;  2nd,  that 
the  sheriffs  were  not  liable  for  the 
wrongful  seizure,  because  they 
would  not  have  been  warranted  in 
staying  the  execution  upon  bare 
presumption;  3d,  that  the  writ 
issued  improvidently,  and  was  to 
be  set  aside,  in  order  to  remove 
any  obstruction  which  it  might  pre- 
sent to  an  action  for  damages  a- 
gainst  the  officer  of  the  Exchequer 
through  whose  default  or  negligence 
it  had  issued.  Page  514 

EVIDENCE. 

See  Modus,  2,  3,  4. 
Tithes,  5,  6. 

1.  Where,  in  a  suit  for  the  vicarial 
tithes  of  a  particular  district  within 
a  parish,  the  defendants,  the  lessee 
of  the  crown's  grantee  of  the  land, 
and  his  tenant,  pleaded  that  the 
district  had  formerly  been  parcel  of 
the  possessions  of  the  hospital  of 
St.  John  of  Jerusalem : — the  sta- 
tutes 32  Hen.  8,c.  24,  and  31  Hen. 
8,  c.  31  : — that  the  district  had 
come  to  the  crown  discharged,  and 
had  ever  since  been  enjoyed  by  its 
grantees,  their  lessees  and  tenants 
absolutely  and  wholly  acquitted : — 
and  proved  that  the  district  had 
been  in  the  possession  of  the  order 
in  the  22  Ed.  3,  1357,  and  usage 
of  non-payment,  prior  to  a  decree 
for  an  account  of  tidies  of  the  same 
lands  eight  years  before,  as  far 
back  as  living  memory  went,  and 
tendered  much  evidence  of  repu- 
tation to  the  same  point ;  but,  the 
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plaintiff  produced  an  inquisition  of 
the  pronts  of  the  yicarage,  taken 
in  1314,  certifying,  that  the  vicar 
ought  to  receive  the  tithes  of  wool 
2aid  hiiDbs  of  the  whole  parish,  znd 
M  other  tithes  to  the  church  in 
any  wise  belonging,  excepting  the 
tithes  of  com  and  hay,  and  that 
all  the  vicars  had,  ever  since  the 
ordination  of  the  vicaraee,  received 
all  other  tithes  peaceabiy»  and  did 
so  at  the  then  present  tune:  held, 
that  this  instrument  afforded  evi- 
dence that  the  small  tithes  had 
been  de  facto  paid  to  the  vicar  at 
the  time  when  it  was  made,  and 
that  the  usage  proved,  had  grown 
up  from  some  unexplained  cause 
after  the  time  of  memory ;  and  that 
it,  therefore,  overturned  the  de- 
fendants' primd  facie  case ;  and, 
an  account  of  the  tithes  demanded 
by  the  bill,  was  decreed.  Donni- 
son  V.  Elsley,  Page  1 

2.  "  Notice  to  produce  letters,  and 
copies  of  letters,  also  all  books  re- 
lating to  this  cause,"  is  insuffici- 
ent, and  will  not  let  in  parol  evi- 
dence of  the  contents  of  a  letter 
alleged  to  have  been  written  nine 
years  before,  and  not  produced. 
Jones  V.  Edwards.  1 39 

3.  By  an  act  of  parliament,  commis- 
sioners were  appointed  to  investi- 
gate certain  public  accounts>  and 
they  were  directed  to  take  a  pre- 
scribed oath,  and  were  authonsed 
to  summon  witnesses  and  to  exa- 
mine them  on  oath,  and  persons 
giving^  false  testimony  were  sub- 
jected to  the  penalties  for  perjury. 
The  commissioners  examined  wit- 
nesses, and  took  down  their  de- 
positions in  writing,  and  afterwards 
communicated  the  effect  of  them 
to  the  party  sought  to  be  affected 
by  the  proceedings,  but  who  had 
no  opportunity  of  beiug  present  at 
the  examination,  or  of  cross-exa- 
mining the  witnesses.     On  a  sub- 


sequent reference  to  aibttration  of 
these  accounts,  the  Coart  heki, 
that  the  arbitrators  could  not  re- 
ceive as  evidence,  tlie  depositioDS 
taken  befoie  the  commissioners. 
Attorney    General     v.     Davisem. 

Page  160 

4.  In  order  to  render  depositions 
taken  under  any  judicial  proceed- 
ings evidence  against  a  party,  be 
must  have  had  an  opportamty  to 
be  present  at  the  examination,  and 
to  cross-examine  the  witnesses.  Ih. 

5.  Aibitrators  are  bound  by  those 
rules  of  evidence  which  g^von  the 
Courts  of  law.  lb. 

6.  A  bankrupt  who  has  been  exa- 
mined in  chief  to  increase  the 
fund,  in  an  action  by  the  assign- 
ees, cannot  be  cross-examined  to 
any  fact  tending  to  defeat  the 
commission.  Binns,  assignee  of 
Wainwright,  v.  Tetiey.  397 

7.  In  ejectment,  examined  office  co- 
pies of  a  bill  in  Chancery  filed  by 
the  defendant  for  an  injunction,  on 
an  affidavit  purporting  to  have  been 
made  in  the  equity  suit  by  a  person 
of  the  same  name  and  descnption, 
to  support  a  motion  for  an  injunc- 
tion, and  alleging  title  to  the  pre- 
mises in  one  of  the  lessors  of 
the  plaintiffs,  were  produced  to 
prove  that  title:  held,  that  the 
copy  of  the  affidavit  was  not  ad- 
missible without  proof  of  identity, 
or  that  it  had  been  used. 

And  it  seems,  that  if  the  copy 
were  admissible,  it  would  not  be 
sufficient  evidence  of  title.  Rees 
dem.  Howell  v.  Bowen.  383 

8.  The  evidence  of  colourable  title, 
necessary  to  make  a  deputation  a 
defence  to  an  action  on  the  game 
laws,  is  such  as,  primd  facie^  af- 
fords a  fair  presumption,  lst»  of 
the  existence  of  a  manor;  2dly, 
that  there  exists  some  serious  claim 
to  the  manor,  on  the  part  of  the 
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person  under  whom  the  defendant 
claims  a  right  to  act ;  and  if  the 
evidence  actually  given  does  not 
amount  to  that,  it  ought  not  to  be 
left  to  the  jury.  Rushworth  v. 
Craven*  Po,ge  417 

9.  SemblCf  that  a  deputation  is  not 
evidence  of  qualification,  without 
proof  of  registration  with  the  clerk 
of  the  peace.  lb. 

10.  Semble,  that  a  deputation  is  not 
admissible  as  evidence  of  the  exist- 
ence of  a  manor,  without  a  foun- 
dation being  first  laid  in  fact.  lb, 

11.  Terriers  are  not  documents  of 
such  conclusive  authority  as  to  ex- 
clude all  other  evidence ;  but  are 
to  be  construed  and  explained  by 
the  usage  proved,  respecting  the 
subject-matter  to  which  they  re- 
fer.    Atkins  and  Hurst  v.  Drake. 

213 

12.  The  evidence  afforded  by  the 
ecclesiastical  and  parliamentary 
surveys,  either  for  or  against  a 
modus,  is  entitled  to  very  little 
weight.  lb. 

13.  A  modus  was  laid  to  have  been 
immemorial,  and  payable  by  every 
occupier  growing  hay :  held,  not 
to  be  disproved  by  evidence  of  an 
endowment  in  1253,  and  of  a  con- 
tributory payment  by  every  occu- 
pier indiscriminately.  lb. 

14.  Old  receipts  by  churchwardens 
to  parishioners,  for  contributions 
by  the  latter  to  a  modus,  rejected 
as  evidence  to  support  it.  76. 

15.  An  entry,  purporting  to  be  a 
terrier,  in  an  old  book  called  a 
parish  register,  produced  from  an 
iron  chest  in  the  vicarage-house,  of 
which  the  only  key  was  kept  by 
the  vicar,  and  accompanied  by 
other  suspicious  circumstances,  ad- 
mitted in  evidence,  at  nisi  priuSy 
and  left  to  the  jury  to  receive  its 
due  weight ;  found  by  them  not  to 
be  authentic,  and  therefore  rejected 
by  the  Court.  76. 


16.  The  false  denial  of  the  husband 
by  the  wife,  though  not  directly 
proved  to  have  been  by  his  autho- 
rity, or  in  his  hearing,  to  custom- 
house officers,  coming  to  his  house 
to  search  for  uncustomed  goods, 
immediately  after  discovered  by 
them  on  his  premises,  is  admissible 
evidence,  as  a  part  of  the  res  gesta^ 
on  the  trial  of  an  information  for 
penalties  against  the  husband,  for 
possessing  the  goods  with  a  guilty 
knowledge.  Attorney- General  v. 
Good.  Page  286 

17.  The  due  degree  of  weight  to  be 
given  by  a  judge,  directing  the 
jury,  to  particular  evidence,  which 
has  been  properly  admitted,  must 
be  left  to  his  own  discretion ;  and 
his  direction  in  that  respect  will  not 
be  revised  by  the  Court  above.    lb, 

18.  Where,  in  a  suit  for  tithes,  the 
question  depends  entirely  on  the 
construction  of  ancient  documents, 
the  judge  in  equity  is  more  compe- 
tent to  draw  the  proper  conclusion 
than  a  jury ;  and  in  such  cases  an 
issue  will  not  be  directed.  Fisher 
V.  Lord  Graves.  362 

19.  Evidence  of  ancient  persons,  that 
they  had  known  a  farm  for  up- 
wards of  70  years,  and  that  it  had 
always  consisted  of  the  same  lands, 
was  held  sufficient  eviden^>  that 
the  farm  was  an  ancient  farm ;  not- 
withstanding no  particular  name 
was  assigned  to  the  farm  by  the 
witnesses,  or  in  the  title  deeds,  but 
in  the  latter,  it  was  described  as  a 
tenement  and  three  meres  of  land. 
Brazier  v.  Mytton,  '  613 

20.  Ancient  receipts  of  a  payment  as 
a  modus  for  hay,  accompanied  by 
rector's  books,  in  which  were  con- 
tained entries  of  receipts  for  hay 
of  persons,  who,  from  the  defend- 
ants' title-deeds,  appeared  to  have 
been  then  owners  of  the  estate,  con- 
sidered good  evidence  of  the  pay- 
ment of  a  farm  modus.  fb. 
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EXCEPTIONS. 

See  Costs  (Equity  Side),  1,  2. 
Plea  and  Pleadino  (Equity 
Side),  7. 

EXTENT. 

1 .  Where  property,  and  books  of  ac- 
coant  had  been  seized  under  an 
immediate  extent  in  chief,  issued 
against  a  collector  of  taxes,  and  his 
partner  in  trade,  for  a  debt  to  the 
crown,  and  a  claim  had  been  en- 
tered by  the  assignees  of  the  de- 
fendants, who  had  become  bank- 
rupts :  held,  that  the  assignees 
were  entitled  to  an  inspection,  and 
copies,  &c.,  of  the  books  previous 
to  the  trial  of  the  issue  between 
them  and  the  crown.  Rex  v. 
WvMes.  Page  33 

2  A  wharfinger's  general  lien  on  the 
goods  of  hid  customer  in  his  pos- 
session for  his  balance,  in  respect 
of  freight  arid  wharfage,  due  be- 
fore the  teste  of  an  immediate  ex- 
tent, issued  against  such  customer, 
being  the  crown's  debtor,  shall  pre- 
vail against  the  extent.  Rex  v. 
Humphery,  173 

3.  Whether  a  wharfinger's  lien  for 
warehome  room,  stands  on  the 
same  footing,  Qu.  But  where  a 
wharfinger  detained  goods  on  his 
premises,  seized  there  under  an  im- 
mediate extent,  in  respect  of  a  lien 
for  wharfage,  which  was  afterwards 
established  ;  his  claim  for  ware- 
house room,  from  the  teste  of  the 
extent  till  the  forcible  removal  of 
the  goods,  was  allowed.  lb. 

4.  Leave  given  under  special  circum- 
.  stances,  verified  by  affidavit,  to  ap- 
pear and  claim  property  seized 
under  an  immediate  extent ;  the 
usual  rule  for  that  purpose  having 
expired  upwards  of  five  months  be- 
fore, without  any  claim  being  made 
by  the  party.  lb. 

5.  Personal  estate  was  seized  under 
the  crown*s  extent ;    which   was 


afterwards  set  aside  for  irregularity, 
and  the  ejects  ordered  to  be  deli- 
vered up  to  the  assignees  of  the 
debtor,  duly  appointed  under  a 
commission  of  bankmpt,  sued  oat 
after  the  teste  of  the  extent:  a 
second  extent,  tested  the  day  the 
first  was  set  aside,  and  subsequently 
to  the  assignment,  was  issued,  and 
delivered  to  the  sherifiT,  before  tlie 
execution  of  the  order  by  delivery 
of  the  goods  to  the  assignees,  the 
sheriff  still  holding  them  in  his 
custody : — Held,  that  the  property 
in  the  effects  had  been  changed 
and  transferred  by  the  assignmeDt ; 
that  the  crown  had  no  lien  thereon, 
and  consequently,  that  the  assig- 
nees were  entitled  to  reduce  them 
into  possession. 

And  the  regularity  of  the  com- 
mission and  assignment  having  been 
found  by  the  inquisition,  on  the 
second  extent,  on  evidence  pro- 
duced, the  Court  refused  to  put  the 
assignees  to  claim  proper^,  on  a 
suggestion  of  infirmity  in  the  com- 
mission, without  an  affidavit.  Rex 
V.  Marsh.  Page  250 

6.  The  act  1  G.  4,  c.  119,  s.  41, 
empowers  prisoners  under  writ  of 
capias  in  immediate  extents,  issued, 
and  remaining  in  force  at  the  in- 
stance, and  for  the  benefit  and  re- 
imbursement of  any  surety,  <&c., 
who  shall  and  may  have  advanced 
and  paid  the  debt  to  the  crown,  to 
apply  to  the  Barons  of  the  Exche- 
quer, to  be  discharged. 

That  provision  does  not  autho- 
rize an  application  for  discharge  of 
a  prisoner  whose  principal  has  paid 
part  of  the  debt,  and  given  a  war- 
rant of  attorney  for  the  residue.  Rex 
V.  Cuming.  266 

7.  Where  an  extended  estate  has  been 
sold  under  the  25  G.  3,  c.  35,  and 
the  sale  confirmed  by  the  Remem- 
brancer's report,  and  the  usual 
orders,  but  a  good  title  cannot  be 
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made;  the  crown  may  mose  to 
discharge  the  purchaKr,  without 
his  consent,  and  without  payment  of 
his  costs  incurred  in  consequence  of 
the  purchase.  Rex  v.  Cracrqft. 
Page  460 
FINE. 
iSe^MABBIAOE  Sbttlehekt,  2, 

1.  There  shall  be  no  saving  ont  of  a 
deed  or  a  record,  by  any  collateral 
deed,  or  record;  and  no  deed  or 
record  shall  be  construed  or  ruled 
by  any  thing,  except  itself ;  yet,  in 
cases  of  common  assurance,  as 
fines,  recoveries,  and  feoffments, 
another  instrument  may,  by  the 
agreement  of  the  parties,  lead  their 
uses,  and  create  savings,  limita- 
tions, and  conditions.  Daviet  v. 
Bush.  84. 

2.  A  fine  come  ceo,  Sec,  by  two  per- 
sons, who  have  estates  for  life,  in 
succession,  with  a  contingent  re- 
mainder in  fee  to  the  sutvItot,  will 
give  an  interest  in  the  fee  by  means 
of  estoppel  only.  67 

FIXTURES. 
See  Lessor  and  Lessee. 

FORFEITURE. 
See  Lessor  and  Lessee. 


GAME  LAWS. 

See  Pekal  Action. 


HIGHWAY. 

1.  Surveyors  of  highways  cannot 
maintain  debt,  to  recover  composi- 
tion money,  duly  assessed  in  lieu 
of  statute  duty.  Underhitl  v. 
Elticon^,  clerk.  450 

2.  Whether  a  rector,  who  is  under  a 
parol  composition  with  the  tithe- 
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payers  for  all  their  tithes,  from 
year  to  year,  determinable  only  at 
six  months'  notice,  and  made  pro- 
spectively, be  an  occupier  of  tithes 
within  the  meaning  of  the  highway 
acts,  and,  as  such,  liable  to  be 
rated  for  the  repair  of  the  hi^ways, 
Qu.  Page  4S0 

IMPERTINENCE. 
See  Pleading  (Equitt  Side),  6. 
INFORMATION. 
See  Evidence,  16. 
INJUNCTION. 
See  Practice  (Equity  Side). 
INTEREST  OF  MONEY. 
See  Award,  S. 
Bequest  of  personal  estate  in  trust,  to 
invest  it  in  government  or  real  se- 
curities, and  to  permit  the  interest 
to  accumulate  until  it  amounted  to 
500/.,  and  from  time  to  time,  when 
it  amounted  to  that  sum,  to  lay 
out  or  invest  such  interest  in  go- 
vernment or  real  securities,  to  be 
applied  in  the  same  manner  as  the 
principal;    the  trustees  retaining 
the  trust  monies  in  their  buiiness, 
an  inquiry  was  directed  what  would 
have  been  the  amount  of  the  per- 
sonal estate,  and  the  interest  there- 
of, if  it  had  been  invested,  and 
accumulated    in  the   manner  di- 
rected by  tlie  will;  and  the  trustees 
were  decreed  to  pay  the  amount, 
and  were  chained  with  interest  at 
5  per  cent,  on  a  balance  in  their 
bands.      Brown  v.  SoMsome. 

427 
ISSUE  AT  LAW. 
See  Costs  (EqtriTT  Side),  4,  6. 
Modus,  5. 

JURISDICTION. 
See  New  Trial,  I. 
Recognizakce. 
].  Thb  Couit  has  jurisdiction  over 
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matters  in  equity  arising  within  the 
county  palatine  of  Lancaster. 
Cheethamv.  Crook.  Page  307 
2.  The  Duchy  Court  of  Lancaster, 
and  the  Exchequer,  have  concur- 
rent jurisdiction,     lb,  318 

LANCASTER,  DUCHY  OF. 
See  Jurisdiction. 

LANDLORD  AND  TENANT. 

Where  a  tenant  from  year  to  year,  by 
a  Lady-day  holding,  agreed  by  pa- 
rol with  his  landlord's  agent,  to 
quit  at  the  ensuing  Lady-day, 
which  was  within  half  a  year ;  and 
the  premises  were  re-let  by  auction, 
at  which  the  tenant  attended  and 
bid,  but  the  new  tenant  was  not 
let  into  possession  : — Held,  that 
the  tenancy  was  not  deter- 
mined; there  not  having  been 
either  a  sufficient  notice  to  quit,  or 
a  surrender  by  operation  of  law, 
within  the  meaning  of  the  Statute 
of  Frauds,  29  C.  2,  c  3,  s.  3.  Doe 
dem.    Huddleston     v.     Johnston. 

141 

LEGACY  AND  LEGATEES. 

See  Production  of  Deeds. 

A  legacy  to  a  married  woman  is  not 
sufficiently  reduced  into  the  hus- 
band's possession  by  a  suit  insti- 
tuted for  the  same  in  their  joint 
names,  and  a  decree  for  an  account 
so  as  to  bar  her  survivorship,  on 
her  husband's  death  :  and  payment 
of  the  legacv  by  the  husband* s  ex- 
ecutors to  the  widow  was  decreed. 
It  seems,  that  in  such  a  suit,  by 
analogy  to  a  judgment  at  law,  a 
decree  for  cLCtual  payment  would 
not  have  a  greater  efiect.  Adams 
V.  Lavender.  41 

LENGTH  OF  TIME. 
See  Equity  of  Redemption,     i 


LESSOR  AND  LESSEE. 

1.  A  lease  contained  a  clause  of  k- 
entry  in  case  the  term  of  years 
thereby  granted  should  be  extended 
or  taken  in  execution.  Before  the 
end  of  the  term  the  sheriff  entered 
the  premises  under  a  writ  of  extent 
iLgainst  the  lessees,  at  the  suit  of 
the  crown,  held  an  inquisition,  and 
jieised  the  lessees'  interests  into  the 
king's  hands: — Held,  1st,  That 
this  proceeding  was  a  taking  in  ex- 
ecution  within  the  latter  clause  of 
the  conditions,  and  that  the  tenn 
was  determined  and  forfeited  to 
the  lessor.  2nd,  That  though  the 
crown's  title  attached  from  the 
teste  of  the  extent,  it  was  only 
commensurate  with  the  interest  of 
its  debtors,  and  that  that  having 
been  determined  by  the  taking  in 
execution,  the  crown's  title  was 
defeated  by  the  same  event.  Rex 
V.  Topping.  Page  544 

2.  Various  engines  and  other  fixtures, 
used  in  mining  and  smelting,  were 
standing  on  the  premises  at  the 
date  of  the  demise,  of  which  the 
engines  were  purchased  by  the  in- 
coming from  the  out-going  tenants, 
and  were  not  mentioned  in  the  ge- 
neral words  of  the  demise,  nor  in 
the  clause  of  re-entry.     But  the 
lessees   covenanted  to    keep    the 
"  said  engines"  (the  word  engines 
not  having   occurred    before)    in 
good  and  ten  an  table  repair,  and  the 
same  in  such  state  to  yield  up  at 
the  end,  or  other  sooner  detenni- 
nation  of  the  term.     The   lessor 
covenanted  that  the  lessees  might 
remove  (at  the  end  of  the  term  or 
sooner,  except  as  in  the  cases  and 
events  before-mentionedy  in  any  of 
which,  a  taking  in  execution  being 
one,  it  was  made  lawful   for  the 
lessor  to  re-enter,  as  into  his  ^rst 
or  former  estate),  all  such  engines, 
&c.,  as  had  theretofore  been  erect- 
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ed,  and  all  such  as  should  by 
themselves  be  erected  for  carrying 
on  the  smelting  business.  By 
other  covenants,  the  lessees  cove- 
nanted to  build  an  eng^ine  on  the 
mining  premises;  and  the  lessor, 
that  the  lessees  might,  at  any  time 
during  the  term,  or  within  twelve 
months  after  the  expiration,  or 
other  sooner  determination  thereof, 
remove  all  such  engines  as  last 
mentioned,  unless  the  lessor  should 
wish  to  re-purchase  the  same.  The 
lessees  built  one  engine  and  part  of 
another,  during  the  term  : — Held, 
that  upon  the  forfeiture  of  the  de- 
mise, by  the  taking  in  execution, 
the  lessees  had  lost  their  right  to 
remove  any  of  the  fixtures,  and 
that  they  all  belonged  to  the  lessor, 
such  being  the  intention  of  the 
parties,  as  collected  from  the  co- 
venant. Page  544 

LIEN. 

See  Extent,  1,  3. 

MARRIAGE  SETTLEMENT. 

1 .  Bonds  by  the  husband  upon  mar- 
riage, to  pay  to  trustees,  in  his  life' 
time,  or  immediately  after  his 
death,  500/.  in  trust,  {subject  to 
their  own  costs,  charges,  and  ex- 
penses), for  his  wife  for  life,  and 
after  her  death, ybr  their  issue,  and 
in  default  of  issue,  for  his  wife  for 
her  own  use.  By  his  will,  the  hus- 
band, first  directing  full  payment 
of  all  his  just  debts, g^ye  her  1000/. 
absolutely,  payable  within  six 
months  after  his  decease,  together 
with  other  valuable  legacies :  the 
bequest  of  th^  1000/.  is  neither  a 
performance,  nor  satisfaction  of  the 
obligation  to  pay  the  500/.  Adams 
v.  Lavender,  41 

2.  By  settlement  of  February,  1803, 
W.  E.,  on  the  marriage  of  his 
daughter,  conveyed  hereditaments 


to  trustees,  their  heirs,  &c.,  to  the 
use  of  himself,  until  the  marriage  ; 
and  then  to  the  use  of  the  husband 
for  life  ;  remainder  to  the  trustees, 
to  presei^ve,  &c. ;  remainder  to  the 
wife  for  life ;  remainder  to  the  trus- 
tees, to  preserve,  &c. ;  remainder 
to  certain  uses  in   favour  of  the 
child,  or  children  of  the  marriage ; 
remainder  to  the  survivor  of  the 
husband  and  wife,  and  the  heirs 
and   assigns  of  such  survivor  for 
ever.      By  lease  and  release,    of 
November,  1810,  reciting  that  there 
was  no  issue,  and  that  J.  L.  B.  had 
lent  the  husband  6000/.,  for  which 
he  had  given  his  bond  in  the  penal 
sum  of  12,000/. ;  the  husband  and 
wife,  for  better  security,  granted  the 
premises  to  J.  L.  B.,  in  fee ;  but 
subject,  and  without  prejudice,  to 
the  uses,  &c.,  by  the  settlement 
limited  to  the  child  or  children  of 
the  marriage,  and  which,  on  the 
decease  of  the  survivor  of  them, 
should  be  subsisting ;  and  subject 
to  a  proviso  for  redemption,  and 
re-conveyance  :  and  it  was  by  the 
indenture  covenanted  by  the  mort- 
gagors to  levy  a  fine  come  ceo,  &c., 
of  the  premises,  to  enure  to  the  use 
of  the  mortgagee,  his  heirs,  and 
assigns,   dunng  the   lives  of  the 
mortgagors,  and  the  life  of  the  sur- 
vivor;    remainder    to    the    useSf 
estates,  or  interests,  ^c,  limited  by 
the  settlement  in  favour  of  the 
children,  Sfc,  to  the  end  that  all, 
and  every  such  uses,  Sfc,  might  be 
corroborated,    strengthened,    and 
confirmed;    and   when  the   same 
should  determine,  to  the  use  of  the 
mortgagee,  his  heirs,  and  assigns, 
for  ever,  subject  to  the  proviso  for 
redemption.     A  fine  come  ceo  was 
accoraingly  levied,   M.  51    G.  3. 
The  mortgage  having  been  paid  o£f 
after  the  time  prefixed;    by  lease 
and  release,  of  December,  1812,  the 
mortgagee  reconveyed  the  premises 
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to  the  trasteesy  their  hein,  &c.,  to 
hold  to  the  uses  of  the  original  set- 
tlement.  It  was  afterwards  thought 
that  the  fine  destroyed  the  contin- 
gent remainder  in  fee  to  the  survi- 
vor of  the  husband  and  wife,  and 
devested  the  resulting  reversion  in 
fee  to  W.  E.y  the  settlor,  and  that 
neither  interest  was  restored  by  the 
re-conveyance,  but  that  a  tortious 
contingent  remainder  in   fee  was 
thereby  limited  to  the  survivor,  and 
a  tortious  reversion  in  fee  resulted 
to  the  mortgagee,  or  became  vested 
in  the  trustees :  and  to  remedy  the 
apprehended     mischief,     amongst 
other  purposes,  other  conveyances, 
which  were  only  prepared,  or  partly 
executed,  and    proceedings   were 
resorted  to : — Held,  however,  first, 
that  the  fine;  and  the  deed  to  lead 
its  uses,  were  to  be  taken  together 
as  one  and  the  same  assurance ; 
and  that,  therefore,  the  legal  ope- 
ration of  the  fine,  alone,  was  con- 
trolled and  limited  by  the  lawful 
intention  of  the  conuzors  apparent 
on  the  face  of  the  deed,  viz.  merely 
to  give  a  charge  by  way  of  security 
to  the  mortg^agee  on  their  owri  in- 
terests, which  the  lease  and  release 
would  have  done  without  the  fine, 
if  a  married  woman  had  not  been 
a  necessary  party;  and  that  the 
interest  of  the  mortgagee  in  the  fee 
depended  on  the  estoppel,  and  was 
brought  to  an  end  by  the  re-con- 
veyance.    Secondly,  that  even  if 
the  fine  had  determined  the  life 
estates,  and  destroyed  the  contin- 
gent remainders,  &c.,  then  the  vest- 
ed remainder  in  the  trustees,  to 
preserve,  &c.,  supported  all  the 
contingent  remainders,  without  an 
actual  entry.     Thirdly,  and  as  a 
consequence  of  either  of  the  pre- 
ceding conclusions,   that  on  the 
death  of  the  wife  in  1816,  without 
issue,  the  husband  surviving  be- 
came entitled,  as  by  virtue  of  the 


original  settlement,  to  an  estate  in 
fee  simple  in  the  hereditaments, 
which  he  might  dispose  of  by  will. 
And  an  exception  to  the  Masto^'s 
report;  certifymg,  that  he  had  only 
a  fife  estate,  at  3ie  time  of  making 
his  will,  was  allo¥^.  Davies  v. 
Bush.  Page  58 

MODUS. 

S^  Evidence,  13,  14,19,20. 
Tithes,  Passim. 
Costs  (Equity  Side),  4. 

1.  On  the  trial  of  an  issue,  whether  a 
modus  of  5s.  was  payable  for  all 
hay  within  a  sub-division  of  a  pa- 
rish, the  occupiers'  case  was  proved 
by  parol  testimony  of  usage,  repo- 
tation,  and  tradition,  earned  back 
above  a  century,-— by  receipts  (the 
last,  however,  not  inconsistent  with 
the  opposite  case),  and  by  colla- 
teral circumstances ;  but  was  m^ 
by  the  ecclesiastical  surv^,  which 
valued  the  tithe-hay  of  the  whole 
parish  at  only  ds., — the    parlia- 
mentary survey,  which  made  no 
mention  of  the  modus  (nor  of  an- 
other modus  which  was  taken,  as 
confessed,  against  the  clergyman) — 
and  by  nine  terriers  from  1727  to 
1809,  which  described  the  modas 
thus  :  "  In  S.,"  (the  district)  "  only 
5s,  for  all  the  hay  in  their  croftSj 
and  nothing  paid  for  all  other  hay, 
except  herbage."     The  jury  found 
that  the  payment  had  been  imme- 
morial, ana  general,  over  all  the 
lands,  but  the  judge  certified  that 
''  he  should  have  been  better  satis- 
fied, had  the  verdict  confined  the 
modus  to  the  ancient  crofts.''   This 
Court  was  satisBed  with  the  verdict, 
and  therefore  refused  a  new  trial. 
HuLLOCK,    B.,    dissenting,    and 
Garrow,  B.,  who  had  not  heard 
the  whole  of  the  argument,  giving 
no  opinion.     And  an  application 
Co  have  the  rule  re-argued,  for  the 
purpose  of  having  the  opinion  of 
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the  whole  Courts  was  refused,  being 
new  and  of  dangerous  precedent, 
particularly  as  regards  the  mode  of 
transacting  a  great  part  of  the  com- 
mon'law  business  of  the  Court. 
Atkins  and  Hurst  v.  Drake. 

Page  213 

2.  A  modus  for  hay-tithe  will  not 
cover  agistment  tithe  on  the  same 
land,  if  fed  by  cattle  in  another 
year.  lb, 

3.  Moduses  are  established  every  day, 
without  being  mentioned  in  the 
Parliamentary  Survey. 

4.  A  modus  alleged  in  an  answer  to 
be  payable  in  lieu  of  tithes,  is  not 
supported  by  proof  of  a  payment  of 
larger  amount.  Fisher  v.  Lord 
Graves,  362 

5.  An  issue  being  directed  to  try  a 
moduSj  the  plaintiff,  the  vicar,  de- 
clined to  try  it,  and  suffered  the 
modus  to  be  taken  pro  confesso : 
he  was  decreed  to  pay  the  costs. 
Drake  v.  Smith,  380 

MORTGAGE  &  MORTGAGEE. 

See  Devise. 

Equity  of  Redemption. 
Plea  and  Pleading  (Equi- 
ty Side),  1. 

NEW  TRIAL. 

1 .  The  statute  of  5  G.  4,  c.  106,  s.  2, 
authorises  applications  to  the  three 
superior  Courts  for  new  trials,  &c., 
in  actions  tried  in  the  Courts  of 
Great  Sessions  in  Wales:  previous 
to  such  an  application,  the  trans- 
cript of  the  record  ought  to  be 
transmitted  from  the  inferior  to  the 
superior  Court. 

The  same  statute  leaves  the  costs 
of  such  applications  in  the  discre- 
tion of  the  Court  above :  this  Court 
refused  the  costs  of  rules  discharged, 
where  the  applications  were  proper, 
as  founded  on  the  permission  of 
the  judge  below,  Tyson  v.  Tho- 
mas. 119 
'  2.  The  dissatisfaction  weakly  express- 


ed of  the  judge  who  has  tried  an 
issue  directed  by  a  Court  of  Equity 
with  the  verdict  on  a  question  of 
fact,  is  not  a  ground  for  granting  a 
new  trial,  if  the  verdict  be  satis- 
factory to  the  Court.  Atkins  and 
Hurst  V.  Drake.  Page  213 

3.  A  judge's  direction  is  not  to  be 
objected  to,  on  account  of  particu- 
lar expressions,  if  it  be  such  as  on 
the  whole,  and  in  substance,  would 
lead  to  a  just  conclusion.  Gas* 
coyne  v.  Smith.  338 

NOTICE  OF  ACTION. 
See  Action,  3. 

OFFICE  COPY. 
See  Evidence. 

OUTLAWRY. 

The  personal  property  becomes  for- 
feited and  vested  in  the  king  (for 
the  use  of  the  plaintiff)  immedi- 
ately upon  outlawry  at  the  suit  of 
the  party  J  as  well  as  at  the  suit  of 
the  king.     Rex  y.  Cooke.  196 

PARLIAMENTARY  SURVEY. 

See  Modus,  3. 

# 

PARTNERS  &  PARTNERSHIP. 

See  Debtor  and  Creditor. 

1 .  Several  persons  entered  into  part- 
nership as  manufacturers,  in  De- 
cember, 1806,  on  the  terms,  inter 
alia,  that  one  partner  should  have 
the  management  of  the  business, 
and  accounts,  and  that  three  of 
the  partners  should  have  no  votes, 
or  voices,  in  the  general  afiairs,  but 
should  be  bound  by  the  acts  of  the 
majority  of  the  other  partners.  One 
of  those  other  partners  was  also 
partner  in  a  bank,  with  which  the 
firm  kept  an  account.  On  the  dis- 
solution of  the  first  firm  in  1820,  a 
bill  was  filed  against  the  partners, 
or  their  representatives,  by  the 
bankers,  for  an  account,  and  pay- 
ment of  a  large  balance  claimed  to 
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be  due  to  them  ;  charging  several 
stated  acconnts,  alleged  to  have 
been  delivered,  and  approved  of. 
One  of  the  defendants  (being  one 
of  the  partners  excluded  from  the 
management),  by  his  answer  dis- 
puted the  account,  and  h^  a  cross- 
bill alleged,  that  the  supenntcnding 
partners  had,  by  misconduct  and 
neglect,  suffered  the  actine  partner 
to  embezzle  the  partnership  pro- 

Serty:  that  if  any  balance  were 
ue  to  the  bankers,  it  had  arisen 
through  such  misconduct,  and  that 
the  superintending  partners,  in- 
cluding the  partner  m  the  bank, 
ought  to  bear  the  loss.  By  the  de- 
cree, dismissing  the  cross-bill,  it 
was  referred  to  the  Master,  to  take 
the  amount,  with  liberty  to  state 
medal  circumstances.  The  Master 
declined  under  this  direction,  to 
take  the  account  on  the  footing 
of  a  stated  account,  and  the  de- 
fendant insisted  on  the  account  be- 
ing taken  and  vouched,  item  by 
item,  on  which  the  plaintiffs  pre- 
sented their  petition  for  re-hearing, 
which  was  refused,  the  petition  not 
having  been  presented  within  six 
months  after  the  decree  pro- 
nounced ;  the  Court,  however, 
expressing  a  strong  opinion,  that 
no  other  decree  could,  according 
to  the  pleadings,  have  been  made. 
The  direction  of  the  Master,  not 
to  disturb  settled  accounts,  applies 
only  to  mutual  accounts  between 
the  parties,  by  which  they  would 
be  bound ;  and  is  a  special  direc- 
tion; but  the  direction  to  report 
special  circumstances  is  one  of 
course,  and  very  often  introduced 
without  any  object.  Milford  v. 
Milford.  Page  150 

2.  A.  and  B.  having  agreed  to  pur- 
chase cottons  on  their  joint  account, 
directed  the  brokers  of  A.  to  pur- 
chase the  same.  These  purchases 
having  been  made,    warrants  or 


orders  for  delivery  were  made  out 
in  the  name  of  the  bn^Lers,  and  the 
cottons  were  left  In  their  possession 
as  the  brokers  of  A.     Inmiediately 
after  the  purchase,  B.  paid  A.  one 
half  the  value.     After  considerable 
purchases  had  been  made,  the  bro- 
kers were  informed  that  B.  had  an 
interest  in  the  goods  purchased. 
A.,  after  this,  directed  the  brokers 
to  procure  him  a  loan  on  the  seca- 
rity  of  the  wanants,  and  C.  ad- 
vanced money,  by  discounting  bilk 
drawn  by  A.  upon  the  brokers,  as  a 
security  for  which  the  whole  of  the 
warrants  were  deposited  with  C. 
by  the  brokers.     While  they  were 
so  deposited,  the  brokers*  received 
directions  both  from  A.  and  B.,  to 
make  a  division  of  the  goods  held 
on  their  joint  accoonts,  which  diey 
did,  by  appropriating  specific  war- 
rants to  each  party,  and  the  divi- 
sion was    approved   of   by  both. 
After  half  the  bills  had  been  paid, 
the  brokers,  by  the  direction  of  A., 
procured  C.  to  renew  the  other  half, 
by  discounting  fresh  biDs,  and  then 
left  in  the  hands  of  C,  as  a  secu- 
rity for  the  money  thus  advanced, 
the  warrants  belonging  to  B. ;  C, 
however,  not  then  knowing  that  B. 
had  any  interest  in  them  : — Held, 
that  by  the  partition,  all  C.*8  ori- 
ginal lien,  and  the  partnership  of 
A.  and  B.  were  determined,  and 
that  being  so,  the  second  pledge 
was  the  pledge  of  a  specific  chattel 
belonging  to  B.,  made  by  the  bro- 
kers without  his  authority,  and  that 
therefore  trover  was  maintainable 
against  C,  who  had  sold  it.     Wil- 
liams v.  Barton.  Page  406 
3.  Bv  partnership  articles,  it  was  sti- 
pulated, that  the  partnership  should 
continue  for  19  years,  and  that  if 
either   of  the  partners  should  die 
during  the  term,  the  widow,  or  other 
legal  personal  representative  of  the 
partner  so  dying,  should  be  let  into 
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the  partnership,  and  become  a  part- 
ner therein,  in  the  same  manner, 
and  upon  the  same  terms  and  con- 
ditions: Held,  that  this  was  not 
an  absolute,  or  imperative  obliga- 
tion on  the  widow  or  personal  re- 
presentative to  become  a  partner, 
but  only  an  option  so  to  do,  with  a 
stipulation  by  the  surviving  partner 
to  admit  them :  Held,  also,  that 
the  widow,  or  personal  representa- 
tive, was  entitled  to  a  reasonable 
time  to  inspect  and  examine  the 
partnership  accounts,  but  not  to 
have  the  accounts  taken,  before 
they  elected  whether  they  would 
become  partners.  Pigyot  v.  Bag- 
ley,  Page  569 

PENAL  ACTION. 

See  Evidence,  8,  9,  10,  16. 

In  an  action  for  penalties  on  the 
game-laws,  limitCKl  to  be  brought 
within  six  months,  if  the  defendant 
goes  to  trial  without  having  obtain- 
ed a  particular  of  the  penalties 
meant  to  be  proceeded  for,  the 
plaintiff  is  entitled  to  recover  in  re- 
spect of  an  offence  committed 
within  six  months  from  the  com- 
mencement of  the  action,  although 
proved  not  to  have  been  known  to 
him  till  six  months  after  its  com- 
mission. And  it  is  not  a  cjuestipn 
for  the  jury,  whether  the  action  was 
brought  for  that  offence.  Rush- 
worthy,  Craven.  417 

PENALTIES. 
See  R£c6gnizakce. 

PLEA   AND  PLEADING 

(Equity  Side). 

1 .  If  a  demurrer  covers  too  much,  it 
will  be  over-ruled.  Therefore,  a 
demurrer  as  to  all  the  material 
discovery  sought  by  a  bill  against 
executoni  and  personal  representa- 


tives, for  an  account  (amongst  other 
things)  of  various  pecuniary  tran- 
sactions, of  which  part,  relating  to 
two  post  obit  bonds,  executed  by 
plaintiff  in  consideration  of  a  loan 
of  1000/.,  had  been  completed  be- 
tween  plaintiff  and  testator  exclu- 
sively,  and  the  rest,  which  were  of 
an  usurious  nature,  had  originated 
between  the  same  parties,  and  been 
continued  between  plaintiff  and  de- 
fendants, was  over-ruled ;  notwith- 
standing a  charge,  that  one  of  the 
latter  class  formed  part  of  a  series 
of  pecuniary  transactions  between 
the  plaintiff  and  the  testator  ^  in  res- 
pect whereof  an  account  was  subsist- 
ing between  them  at  the  time  of  the 
testator's  death,  and  that  the  before 
mentioned  loan  oflOOOl.was  one 
of  such  transactions  as  last  afore^ 
said,   Wynne  v.  Jackson,  Page  35 

2.  Demurrer  to  a  bill  for  want  of 
jurisdiction,  because  the  subject 
matter  of  the  suit  (which  was  tran- 
sitory) arose,  and  the  parties  resid- 
ed within  that  county  palatine,  and 
the  jurisdiction  of  its  Court  of 
Chancery — over-ruled.  Cheetham 
V.  Crook.  Page  307 

3.  Semble,  that  the  usual  allegation 
in  a  bill  in  equity  in  this  Court,  of 
the  plaintiff  being  a  debtor  and  ac- 
countant to  the  king,  is  unneces- 
sary ;  and  that  the  omission  of  it 
would  not  be  cause  of  demurrer. 

lb.  315 

4.  To  a  bill  against  two  defendants, 
to  redeem  a  mortgage  of  an  estate 
alleged  tol)e  an  estate-tail,  plea  by 
one  defendant — 1st,  averring  as  to 
one  tenement,  undisputed  posses- 
sion since  1775 — ana  2dly,  deny- 
ing, as  to  the  other,  all  interest. 
The  first  member  being  bad,  held 
that  the  second  could  not  be  sus- 
tained as  a  separate  defence,  but 
must  fail  with  the  first.  [H u llock , 
B.,  dubitante].  Plea  over-raled, 
and  ordered  to  stand  for  an  answer, 

2  u 
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with  liberty  to  except.     Caune  y. 
Douglas.  Page  321 

6.  Negative  plea,  to  belief,  of  no 
mortgage,  DOt  going  to  material 
collateral  charges  tending  to  that 
point,  too  loose  and  general,  and 
over-ruled.    Arnold  v.  Heaford. 

336 

6.  Generally  considered,  what  is  ma- 
terial is  not  impertinent.  And 
therefore,  an  examination,  setting 
out  material  accounts  clearly,  and 
conveniently,  is  not  rendered  im- 
pertinent; by  varying  from  the 
strict  course  pointed  out  by  the  in- 
terrogatories, nor  by  introducing 
three  columns  of  figures,  so  as  to 
occasion  blank  columns  in  the  oflBce 
copy,  although  blank  columns  are 
an  abuse.     Bally  y.  Williams. 

334 

7.  A  bill  for  establishing  a  lien  upon 
deeds  drawn  for  the  sale  of  certain 
pemises,  the  contract  for  which 
had  been  rescinded  and  alleged  to 
have  been  prepared  by  the  plaintiff, 
charged  a  defendant  with  denying 
the  plaintiff's  alleged  lien,  claiming 
a  lien  for  himself  in  respect  of  the 
same  demand,  and  the  possession 
of  the  deeds,  and  other  facts  tend- 
ing to  shew  a  connection  with  the 
subject  of  the  suit ;  and  further, 
that  the  defendant  had  contracted 
with  his  co-defendants  for  the  pur- 
chase of  the  same  premises;  the 
defendant  answered  to  the  last 
charge  only,  that  he  had  ag^ed  to 
purchase  as  agent  for  other  per- 
sons, and  disclaimed  all  other  in- 
terest. Exceptions  to  the  answer 
for  insu£Bciency  were  allowed. 
Oxenham  v.  Esdaile.  540 

8.  Where  an  impropriator  or  owner  is 
made  a  party  to  a  suit  for  tithes, 
and  does  not  demur  to  the  bill,  or 
insist  by  his  answer  that  he  ought 
not  to  be  made  a  party :  but  joins 
with  the  occupiera  in  an  answer, 
and  suggests  tlieir  defence,  though 


the  Court  cannot  decree  an  account 
as  against  him,  yet  it  will  visit 
him  with  costs,     wing  y.  MwrrtlL 

Page  620 

PLEA  AND  PLEADING. 
(Plea  avd  REyENUE  Side). 

1.  It  is  not  a  ground  of  error  to  en- 
title the  declaration  of  Michaelmas 
Term-generally,  and  to  aver  therein 
that  the  cause  of  action  accrued  on 
the  18(h  November,  in  the  same 
year.  Rustony.  Owston.  202 

2.  Averment  in  assumpsit,  that  where- 
as plaintiff,  at  the  defendant's  re- 
quest, retained  defendant  to  lay  out 
700/.  in  the  purchase  of  an  annui- 
ty ;  defendant  promised  to  use  due 
care  to  lay  out  the  money  securely ; 
that  plaintiff  confiding,  ftc.,  ddi- 
vered  it  to  defendant  for  that  pur- 
pose, but  that  defendant  advanced 
It  on  insufficient  security :  on  error, 
brought  after  yerdict:  Held,  1ft, 
that  the  delivery  of  the  money  was 
a  sufficient  consideration  for  the 

Sromise;  2nd,  that  if  the  ccmsi- 
eration  were  insufficiently  stated, 
no  advantage  could  be  taken  of  it 
at  that  stage.  Whitehead  ▼.  Gree- 
tham.  205 

3.  Trustees  for  sale  of  certain  pre- 
mises, gave  notice,  dated  May  18, 
1824,  to  A.,  the  rightfnl  occupier 
of  a  cottage  thereon,  not  to  trespass 
on  any  part  thereof,  and  afterwards 
brought  an  action  against  him  for 
trespassing  on  an  orchard.  The 
same  parties  gave  another  notice  to 
A.  on  the  18th  March,  1825,  and 

uon 
had 
rented,  or  held  under  them :  Held, 
that  the  second  notice  acknowledg- 
ed A.  as  a  teruintt  and  operated  as 
a  vraiver  of  the  first,  which  had 
treated  him  as  a  trespasser^  and, 
consequently,  that  the  action  did 
not  lie.     Barton  v.  Cordy.       278 

4.  i^Mcui/  plea  of  bankruptcy,  and 


before  the  trial,  to  quit  possessi 
of  all  the  ground  whicn  he  h 
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allowance  of  certificate  pleaded  and 
allowed  in  Court  on  the  day  the 
record  of  a  judgment  pleiided  in 
bar,  was  to  be  produced,  to  prevent 
judgment  of  failure  of  record. 

Such  plea,  though  setting  forth 
particularly  all  the  matters  relating 
to  the  bankruptcy,  sufficiently  ve- 
rified by  affidavit  to  belief,  &c.,  that 
it  was,  so  far  as  related  to  the  com- 
mission, proceedings  under  it,  and 
certificate,  true  in  substance  and 
fact.  It  seems  that  if  the  affidavit 
had  been  insufficient,  it  could  not 
be  amended.    Sharpe  v.  Wttham. 

Page  360 

5.  A  revocation  of  a  submission  to 
arbitration  not  under  seal,  before 
award  made,  is,  in  efiect,  a  breach 
of  an  agreement  to  stand  to,  obey, 
abide,  perform,  &c.,  an  award,  for 
which  assumpsit  will  lie ;  and  the 
plaintiff  may  declare,  that  the  de- 
fendant undertook  to  perform  the 
agreement,  and  not  to  revoke  the 
submiisian^  and  lay  the  revocation 
as  a  breach.     Broum  v.  Tanner. 

464 

6.  In  m  second  action  between  the 
same  parties,  for  obstructing  a  way, 
the  record  of  a  judgment  for  the 
plaintiff,  in  the  first  action,  upon  a 
plea  of  not  guilty,  when  given  in 
evidence  under  the  same  plea,  is 
not  conclusive  as  to  the  plaintiff's 
right,  so  as  to  preclude  the  defend- 
ant from  going  into  his  case. 
Hooper  ▼.  Hooper.  509 

POWER. 

A  tenant  for  life  of  trust  monies,  with 
a  power  for  appointing  and  raising 
in  his  lifetime  a  part  of  the  fund  for 
die  advancement  of  his  children, 
assigned  the  interest  and  dividends 
of  the  whole  fond,  as  a  security  for 
an  annuity  granted  by  him  :  he  af- 
terwards, in  exercise  of  the  power, 
appointed  a  part  of  the  funa  to  be 
raised  for  the  advancement  of  one 


of  his  children ; — Held,  that  by  the 
assignment  of  the  dividends,  he  had 
precluded  himself  from  exercising 
the  power  for  advancement,  as  it 
would  tend  to  diminish  the  security 
for  the  annuity,  notwithstanding 
the  dividends  were  of  much  greater 
amount  than  the  annuity.  Noel 
V.  Lord  Henley.  Page  302 

PRACTICE,  (Equity  Side). 

See  Award,  6. 

Evidence,  2,  4. 
Partner    and    Partksr- 

SHIP,   1,  2. 

Receiver. 

1.  Where  a  motion  was  granted,  costs 
for  not  moving  pursuant  to  one 
previous  notice  were  refused.  Hurd 
V.  Partington.  40 

2.  In  insurance  cases,  it  is  always  a 
question  of  circumstances,  whether, 
on  granting  a  commission  abroad, 
the  underwriters  shall  be  required 
to  bring  the  whole,  or  any  part  of 
the  money  insured,  into  Court. 
Marry  at  t  v.  Nobre.  101 

3.  Where  an  order  was  made  for  pay- 
ment into  Court  of  50  per  cent,  on 
the  subscriptions  of  the  parties,  this 
was  held  to  mean  not  a  payment  of 
half  the  gross  amount  of  the  ne6- 
scriptUmSy  without  regard  to  the 
parties  contributing ^  as  a  condition 
of  contiquing  the  injunction,  but  a 
separate  payment  of  one  moiety  of 
his  individual  subscription  by  eeuih 
subscriber;  and  that  the  injunction 
was  to  be  dissolved  against  such 
parties  only,  as  did  not  pay  in,  and 
to  be  retained  in  favour  of  such  as 
did.  lb. 

4.  When  the  barons  are  equally  di- 
vided in  opinion  no  judgment  fol- 
lows. Whether  a  decision  can  be 
obtained  by  calling  in  the  Chan- 
cellor of  the  Excbeqner  to  sit  with 
the  barons  at  a  re-hearing  of  the 
case  ?  Qtuere.  A  thins  and  Hurst 
y.  Drake.  tl3 
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6.  Motion  to  stay  the  last  proceedinga 
under  a  decree,  till  after  the  de- 
cision of  an  appeal  to  the  House  of 
Lords,  unsupported  by  affidavit, 
and  before  the  signatures  of  coun- 
sel obtained, — refused,  with  costs. 
But,  upon  subsequent  applica- 
tion, and  affidavit  of  the  petition 
having  been  prepared,  and  signed  by 
two  counsel, — decree  arrested  ge- 
nerally, except  as  to  the  taking  the 
accounts,  on  terms,  without  costs. 
And  one  of  the  termshaving  been, 
ihat  the  defendants  should  give 
security  for  the  amount  of  certain 
rents  and  profits  decreed  to  be  paid 
by  the  defendants  to  the  plaintiff, 
—held  that  it  lay  upon  the  defend- 
ants to  verify  that  amount  by  affi- 
davit, and  to  propose,  and  perfect 
security  to  the  Master's  satisfaction, 
without  any  previous  step  to  be 
taken  by  the  plaintiff; — otherwise 
the  decree  to  be  carried  into  exe- 
cution.   Edwards  y,' Morgan, 

Page  258 

6.  Where  a  demurrer  tendered  at  the 
office  to  a  bill  was  refused,  on  a 
mis-statement  that  an  attachment 
had  issued  for  want  of  answer,  an 
attachment  issued  subsequently  was 
set  aside,  and  leave  given  to  demur. 
Evelyn  v.  Griffith  and  Bray,    265 

7.  An  affidavit  that  '*  the  defendant 
(there  being  only  one  defendant) 
Aos  been  served  with  a  true  copy  of 
a  suifpcenaf'  is  too  loose  and  ge- 
neral to  support  an  attachment  for 
want  of  appearance.  Hinchliffe  v. 
Grade.  211 

8.  In  a  suit  for  a  commission  abroad, 
a  discovery,  and  injunction,  if  the 
common  injunction  have  issued, 
before  trial,  against  the  defendant, 
a  foreigner,  in  contempt  for  want 
of  answer,  on  the  usual  affidavit ; 
the  defendant  may  be  heard  on 
motion  to  dissolve  the  injunction, 

'  before  answer,  so  far  as  to  shew  on 
the  face  of  the  affidavit  itself,  that 


it  issued  erroneously,  but  he  can- 
not read  another  affidavit  to  the 
merits  in  support  of  the  motioo. 
And  semble^  Uiat  an  application  to 
pay  into  Court  the  money  sought 
to  be  recovered  at  law,  before  a 
commission  has  been  applied  for, 
is  premature.  Motion  to  dissolve 
an  injunction,  or  bring  the  money 
into  Court,  under  the  circumstances 
stated,  refused  with  costs.  Keeling 
V.  Sellick.  Page  359 

9.  Where  a  party'objects  to  the  princi- 
ple, on  which  an  account  b  taken 
by  the  Master,  he  should  except  to 
the  report;  and  if  he  neglect  to  do 
so,  the  Court  will  not  send  back 
the  report  to  be  reviewed,  even  if  it 
appear  that  the  Master  has  pro- 
ceeded  on  an  erroneous  principle. 
Broum  v.  Sansome.  427 

10.  Under  an  order  of  productioo, 
and  inspection,  it  is  not  sufficient 
to  deposit  papers  with  the  defend- 
ant's clerk  in  Court,  locked  in  a 
box,  the  defendant's  solicitors  un- 
dertaking to  attend  with  the  key 
whenever  called  on ;  the  key  also 
must  be  left  with  the  clerk  in  Court 
at  tlie  office.  Semble^  therefore, 
that  the  defendant,  or  his  solicitors, 
are  not  entitled  to  be  present  at  each 
inspection.     Preston  v.  Corr.  457 

11.  Answer  on  two  skins  of  parch- 
ment, but  signed  on  one  only,  and 
affected  by  other  irrerularities, 
taken  off  the  file,  with  liberty  to 
put  in  another, — the  first  to  be  im- 
pounded, in  order  to  an  indictment 
for  perjury,  if  there  should  be 
ground,  on  comparison  of  the  two. 
Bailey  v.  Forbes.  46*2 

12.  The  bill  required  the  defendant  to 
state  the  persons  from  whom,  and 
by  whom,  and  at  what  prices,  and 
in  whose  presence,  certain  goods 
had  been  purchased :  the  defend- 
ant put  in  an  answer  in  the  terms 
of  the  bill.  The  bill  was  afterwards 
amended,  by  charging^  some  unim* 


PRACTICE. 


PRACTICE. 


647 


'  portant  facts.  The  defendant  put 
in  an  answer  to  tbe  amended  bill, 
and  took  the  opportunity  to  state, 
that  a  parcel  of  the  goods,  as  he 
then  recollected,  had  been  pur- 
chased of  A.  B.,  (a  person  not 
named  in  the  former  answer),  but 
without  stating  any  of  the  particu- 
lars required  by  the  bill.  On  ex- 
ceptions taken,  the  Court  was  of 
opmion,  that  a  special  application 
should  have  been  made  for  leave  to 
file  exceptions. 

It  is  a  general  rule,  that  after 
order  to  amend,  the  right  to  except 
to  the  answer  to  the  original  bill  is 
waived.      Irvirig  v.  Viana. 

Page  563 

13.  On  a  bill  of  foreclosure,  an  or- 
der being  obtained,  enlarging  the 
payment  of  the  principal  money,  on 
condition  of  the  interest  being  paid, 
the  defendant  neglecting  to  pay  the 
interest,  the  plaintiff  obtained  the 
usual  decree  absolute,  on  motion, 
as  of  course.  A  petition  to  dis- 
charge this  decree,  as  obtained  by 
surprise,  was  dismissed  with  costs. 
Jones  V.  Roberts  567 

14.  Generally  speaking,  an  order 
takes  effect  from  the  time  it  is  pro- 
nounced, lb, 

15»  Qtiare, — If  the  Chief  Baron  sit- 
ting alone,  has  authority  under  the 
statute  to  set  aside  a  decree  made 
by  the  whole  Court.  Semble^  that 
he  has,  on  the  ground  of  conveni- 
ence, lb. 

16.  On  the  hearing  of  a  tithe  cause, 
in  which  the  defendant  set  up  a 
farm  modus,  the  defendant  pro- 
duced his  tide  deeds,  to  shew  that 
the  farm  was  an  ancient  one.  By 
arrangement  between  the  parties, 
and  to  save  time,  it  was  agreed 
that  the  deeds  should  not  be  read ; 
but  should  be  entered  as  read,  and 
an  abstract  thereof  be  deUvered  to 
the  Court,  and  that  the  plaintiff 
should  have  an  opportunity  of  see- 


ing that  the  abstract  delivered  to 
the  Court  corresponded  with  the 
deeds: — Held,  that  the  plaintiff 
was  only  entitled  to  compare  the 
abstract  with  the  deeds,  in  the 
same  manner  as  if  the  deeds  had 
been  read,  in  which  case  he  would 
have  been  at  liberty  to  take  minutes 
thereof.  But  that  he  was  not  en- 
titled to  examine  the  defendant's 
title  deeds,  or  to  take  copies  of  or 
extracts  therefrom.  Brazier  v. 
Mytton.  Page%\3 

17.  A  person  entitled  to  a  parcel  or 
portion  of  tithes,  was  made  a  de- 
fendant in  a  suit  by  a  person  also 
claiming  to  be  entiUed  to  the  tithes 
against  occupiers:  he  joined  with 
the  occupiers  in  one  answer,  and 
insisted  on  his  right  to  tithes: — 
The  Court  retained  the  plaintifTs 
bill  for  a  year,  with  liberty  to  bring 
an  action ;  if  not,  the  bill  to  be 
dismissed  without  costs.  An  action 
was  brought  against  the  occupiers, 
and  a  verdict  given  for  the  plaintiff. 
The  Court,  on  further  hearing,  de- 
creed an  account  of  the  tithes,  and 
ordered  the  payment  of  costs  by 
the  occupiers,  and  the  other  de- 
fendant.    Wing  V.  Murrell.     620 

18.  Where  a  bill  is  retained  for  a 
year,  with  liberty  to  bring  an  ac- 
tion, the  proper  course  is  not  to  set 
down  the  cause  on  the  vostea^  or 
as  on  the  equity  reserved ;  but  to 
set  down  the  cause  for  further  hear- 
ing, and  give  the  verdict  and  judg-. 
ment  at  law  in  evidence.  Ibid* 

PRACTICE,    (PLEA   ANQ 

REVENUE  SIDE), 
See  Coroner. 

Costs  (Plea  Side)>  3. 

1.  In  disposing  of  a  rule  nisi,  ob- 
tained on,  among  other  grounds, 
the  alleged  unreasonableness  of  an 
attorney's  bill,  and  which  was  made 
the  sole  ground  for  supporting  the 
rule,  the  Court  will  not  give  an 
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opinion  on  the  bill,  that  being  a 
proper  subject  of  reference  to  the 
Master:  nor  will  it  make  such  re- 
.  ference  a  part  of  the  order  for  dis- 
charging the  original  rule.  Peace 
V.  Robots.  Page  105 

2.  By  the  practice  of  this  Court,  un- 
dertaking to  plead  *'  on  all  the 
usual  terms,*'  implies,  as  one  of 
those  terms,  the  retaining  the  ve- 
nue.  And  therefore,  where  a  de- 
fendant, after  having  obtained  three 
orders  for  time  to  plead  on  the 
usual  terms,  moved  to  change  the 
venue  from  Middlesex  to  Lancaster, 
whereby  the  trial  would  have  been 
pofi^ned  from  the  sittings  in  Hi- 
lary Term,  till  the  Assizes,  the 
Court  refused  the  rele  with  costs. 
Brettargh  v.  Vearden.    Pjage  106 

3.  Bail  in  error  is  not  necessary  upon 
the  statute  3  Jac,  1,  c.  8,  and  3 
Car,  1 ,  c.  4,  s.  4,  in  debt  on  bond, 
conditioned  for  re-investing  stock, 
and  paying  the  dividends  in  the 
mean  time.    Gillingham  v.  Myers. 

147 

4.  The  affidavit  of  justification  of 
country  bail,  ought  to  be  taken 
before  the  bcul  commissioner,  and 
the  affidavit  of  caption  before  the 
commissioner  for  taking  affidavits, 
(or  the  Baron  to  whom  the  bail 
shall  be  transmitted).  Salmon's 
Bail.  149 

5.  The  venue  will  not  be  changed  in 
an  action  of  covenant  on  a  policy 
of  insurance.     Smith  v.  Stansfield. 

212 

6.  Plaintiff  compelled  to  give  secu- 
rity for  costs  on  affidavit  of  his  re- 
siding in  Ireland;  the  cause  not 
having  been  at  issue,  and  the  venue 
laid  in  Middlesex :  and  proceedings 
stayed  in  the  meantime.  Moloney 
y.  Smith.  213 

7.  Rules  of  practice  may  be  departed 
from  in  particular  cases,  when  the 
observance  of  them  would  not  an- 
swer the  purpose  for  which  they 


were  made,  but  would  encourage 
sham  pleading,  Harrison  v.  Rich- 
ardson, Page  246 

8.  Where  the  defendant  having  plead« 
ed  a  sham  plea,  demurred  to  the 
plaintiff*8  replication,  merely  for 
delay,  and  the  plaintiff  obtained  a 
rule  for  a  concilium^  for  the  last 
day  of  t/NnxkfUnihout  previously  giv- 
ing a  four 'day  rule  to  bring  m  the 
demurrer  bods^  the  Court  lefosed 
to  set  aside  the  Tule  for  the  conci- 
Uum,  but  gave  judgment  for  the 
plaintiff.    lb.  246 

9.  Where  the  defendants  have  pleaded 
a  sham  plea,  demurred  to  the  plain- 
tiff's replication,  in  order  to  shift 
off  the  cause  till  the  following 
t^rm ;  the  Court  refused  to  set  aside 
a  rule,  obtained  by  the  plaintiff,  od 
the  10th,  for  a  concilium,  on  the 
12th  February,  without  having  de- 
livered a  demurrer  book  on  sUmped 
paper,  to  the  defendant's  cleik  m 
Court ;  no  demurrer  books  having 
been  delivered  by  the  defendant  to 
the  two  junior  Barons,  nor  any  by 
the  plaintiff  to  the  chi^  and  senior 
puisne  Barons,  till  the  morning  of 
the  10th  :  and  gave  judgment  for 
the  plaintiff  on  the  d^nunrer.  Oent 
V.  Vandermoolen,  246 

10.  Sale  of  real  estate  extended  under 
the  excise  laws,  directed  to  take 
place  before  a  collector  of  excise 
resident  in  the  country,  where  the 
property  was  situated.  Rex  v. 
Dyer.  261 

1 1 .  This  Court  will  not  grant  a  new 
trial  on  account  of  the  verdict  be- 
ing against  evidence,  where  the  da- 
mages recovered  are  under  20^, 
unless  the  conduct  of  the  jury  has 
been  quite  outrageous.  Manning 
V.  Undenoood.  266 

12.  The  Couit  will  not  make  an  order 
on  the  Attorney  General  to  reply 
to  a  plea  to  an  extent,  without  a 
previous  application  to  him  for  that 
purpose.     Rex  v.  Slee.  361 
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13.  Questions  on  awards  not  to  be 
heard  on  the  last  day  of  tenn. 
Watkim  V.  Philpotts.      Page  393 

14.  Where  a  writ  of  ca,  sa,  was  pro- 
perly indorsed,  and  lodged,  and 
nad  remained  the  full  time  on  the 
file  of  the  sheriff  of  Middlesex's  of- 
fice, but  there  was  no  entry  in  the 
public  book  except  of  the  day  of  its 
return,  the  Court  refused  to  set 
aside  the  proceeding^  against  the 
bail,  no  inquiry  having  been  made 
at  the  office  on  their  part  during 
the  four  days  preceding  the  return, 
and  it  being  sworn,  (sdthough  not 
by  any  person  in  the  office),  that 
if  inquiry  had  been  made,  verbal 
information  would  have  been  g^ven 
that  the  writ  was  lodged.  Smith  v. 
Parker.  483 

15.  In  this  Court  a  writ  may  be  made 
returnable  on  a  general  return  by 
the  day  of  the  month.  lb. 

1 6.  Where  a  rule  to  plead  to  an  alias 
sd.  fa.  was  given  for  the  third  in- 
stead of  the  8th  of  Feb.,  but  judg- 
ment against  the  bail  was  not  signed 
till  the  9th,  the  Court,  considering 
this  a  clerical  error,  sustained  the 
proceedings — (Hullock,  B.,  dis- 
senting), lb. 

17.  A  rule  nisi  for  a  new  trial  having 
been  peremptorily  fixed  for  a  day 
in  the  third  term  inclusive,  after 
being  granted,  and  not  having  been 
then  supported,  was  discharged. 
The  Court  refused  to  open  it  in  the 
ensuing  term,  on  a  suggestion  that 
instructions  had  been  prepared,  and 
intended  to  be  delivered  to  counsel 
in  the  preceding  term.  Lawson  v. 
Britton.  508 

PRESCRIPTION. 

1.  The  privileged  orders  were  capa- 
ble, like  every  other  religious  order, 
of  having  their  lands  discharged  of 
tithes  by  a  real  composition,  or  by 
prescription.  Donnisons.Elsley.  1 


2.  The  lessee  under  the  crowh*8 
grantee,  of  lands,  which  had  be- 
longed to  the  knights  of  St.  John 
of  Jerusalem,  and  his  under-te- 
nant, may  defend  themselves  against 
a  demand  of  tithes,  just  as  they 
might  have  done  if  their  lands  had 
belonged  to  an  order  not  privileged. 

Page  1 

3.  In  making  out  a  defence,  gprounded 
on  an  alleged  discharge  in  the 
hands  of  the  hospitallers  by  pre- 
scription, it  is  not  necessary  to  shew 
possession  by  them  at  the  time  of 
memory:  usage  of  non-payment, 
not,  in  the  absence  of  all  conflict- 
ing evidence,  to  be  accounted  for, 
except  upon  the  hypothesis  of  such 
a  discharge,  constitutes  a  primd 
facie  case  of  prescription.  lb. 

PRESUMPTION. 
See  Equity  of  Redemption. 

PRISONER. 
See  Extent,  6. 

PROMISSORY  NOTE. 

I.  Where  a  promissory  note,  payable 
on  demand,  with  interest  until  paid, 
was  given  in  part-consideration  for 
the  share  of  a  ship,  purchased  by 
the  maker  from  the  payee,  without 
an  observance  of  the  provisions  of 
the  ship  registry  acts,  and  was  in- 
dorsed by  the  payee  first  to  J.  L.« 
who  on  presentment,  and  refusal  of 
payment,  obliterated  his  name  and 
returned  it ;  and  afterwards  to  J« 
G.  P.,  who  indorsed  it,  upwards  of 
two  years  and  a  half  after  its  date, 
with  the  name  obliterated,  to  th^ 
plaintiff,  for  a  full  and  valuable 
consideration,  without  notice.— 
Though  the  contract  of  sale  was 
void,  yet  as  the  maker  had  recog- 
nized it,  by  paying  one  year's  in- 
terest on  the  notei  and  otberwise. 
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and  as  there  was  a  presumption 
that  he  had  received  the  subsequent 
earnings  of  the  share  in  question, 
and  therefore  of  a  consideration 
pro  ianto :  Held,  that  the  plamtiff, 
notwithstanding  he  had  taken  the 
note  without  inquiry,  was  entitled 
to  recover  its  amount  in  an  action 
against  the  maker. 

Whether  the  circumstances  af- 
fecting the  note  in  question  placed 
the  innocent  indorsee  in  the  same 
situation  with  the  payee,  as  against 
the  maker.  Qu>  Gascoyney,  Smith, 

Page  338 

2.  A  note  payable  on  demand,  with 

interest  until  paid,  is  not  to  be 

considered   as  payable    instantly. 

lb. 

REAL  COMPOSITION. 

See  Prescription. 
Tithes. 

RECEIVER. 

A  receiver,  who  is  a  solicitor,  will  not 
be  permitted  to  bring  actions  against 
tenants,  for  arrears  of  rent,  with 
the  approbation  of  the  Master,  in 
the  name  of  a  trustee  of  the  estate, 
but  in  opposition  to  his  wishes. 

Nor,  m  such  circumstances,  will 
the  Court  refer  it  to  the  Master  to 
see,  whether  it  would  be  proper  for 
the  receiver  to  proceed  in  his  own 
name.     Delia  Cainea  v.  Hayward. 

272 

RECTOR. 
See  Tithes. 

RECOGNIZANCE. 

This  Court  has  now  no  jurisdiction, 
either  under  the  4  Geo,  3,  c.  10,  or 
the  standing  writ  of  privy  seal, 
(whereby  it  is  empowered  to  dis- 
charge, mitigate,  or  compound  for- 
feitures, or  penalties  estreated  into 
it  from  other  courts),  over  recogni- 


zances forfeited  at  Quarter  sessiou, 
whereof  the  yearly  duplicate,  or 
certificate,  required  by  the  14di 
section  of  the  3  Geo.  4,  cap.  46, 
has  been  delivered  into  Uie  Court 
Therefore,  where  a  recognizance 
for  appearing,  and  preferring  an  in- 
dictment at  a  Court  of  Quarter 
sessions  had  been  forfeited,  and 
certified  into  this  Court ;  and  the 
forfeiture  had  been  levied  by  the 
sheriff  of  the  county,  pursuant  to 
the  3  Geo.  4,  c  46 :  the  coart 
held,  they  were  not  authorised  to 
order  the  discharge  of  the  recogni- 
zance, although  thejustice  of  peace, 
before  whom  the  recognizance  had 
been  taken,  did  not  comply  with 
X  the  4th  section  of  the  statute,  bj 
giving  the  party  bound  'a  written 
or  printed  notice  of  the  time  and 
place  at  which  the  sessions  were  to 
be  holden :  and  the  party  had  ap- 
plied for  relief  at  the  ensuing  Quar- 
ter sessions,  which  was  refused. 
The  Court  still  has  jurisdiction  over 
penalties,  forfeitures,  &c.  occur- 
ring at  assizes.     Rex.  y.  Hankins, 

Page  27 

RENT. 

iS^ee  Tenant  in  Common. 

REVERSION. 
iSee  Vendor  and  Purchaser. 

RIGHT  OF  ENTRY. 
See  Contingent  Remainder- 

RULE  TO  PLEAD. 
See  Practice  (Plea  Side). 

SET  OFF.  . 
See  Debtor  and  Creditor. 

SHERIFF. 
See  Estreat. 


TENANT  IN  COMMON. 


TITHES. 
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SURVEYOR. 
See  Highway,  1. 

TENANT  IN  COMMON. 

Land  was  demised  by  four  persons, 
(whose  original  title  did  not  ap- 
pear,) at  one  entire  rent,  to  be  di- 
vided, and  paid  separately,  in 
equal  portions ;  and  one  of  the  four 
distrained  upon  the  tenant  for  her 
own  share  of  the  rent.  While  her 
bailiff  was  in  possession,  a  church- 
warden and  overseer  of  the  poor, 
having  notice  of  the  existing  dis- 
tress, distrained  for  a  poor's  rate, 
carried  away,  and  sold,  within  four 
days,  part  of  the  property  distrain- 
ed upon,  not  leaving  sufficient  to 
satisfy  the  first  distrainer's  demand, 
under  a  warrant  of  magistrates 
commanding  him  to  make  a  dis- 
tress upon  ue  goods  of  the  tenant, 
and  to  sell  the  same,  unless  the 
rate  and  charges  were  paid  within 
four  days,  and  return  the  overplus 
on  demand :  Held,  Ist,  that  the 
6r8t  distress  was  regular,  for  what- 
ever might  have  been  the  interest 
of  the  landlords,  as  between  them- 
selves, as  between  them  and  the 
terre-tenant,  they  were  tenants  in 
common,  and  entitled,  each,  to  a 
separate  distress.  2dly,  lliat  the 
defendant  was  not  within  the  pro- 
tection of  the  24  Geo.  2,  c.  44,  s.  6, 
which  requires  a  previous  demand 
of  the  perusal  and  copy  of  the  war- 
rant, for  although  the  strict  right 
of  property  of  tlie  terre-tenant,  in 
the  goods,  had  not  been  altered  by 
the  first  distress,  and,  therefore, 
the  mere  seizure  of  them  was  in 
obedience  to  the  warrant,  yet,  that 
seizure  should  have  been  made,  sub- 
ject to  the  pre-existing  burthen 
upon  the  goods;  but  not  having 
been  so  made,  all  the  overseer's 
subsequent  acts  exceeded  his  au- 
thority; and,  therefore,  an  action 


on  the  case  was  maintainable  by 
the  landlady  to  recover  from  him 
the  portion  of  rent  left  unsatisfied. 
Whitley  v.  Roberts.        Page  107 

TENANT  FOR  LIFE. 
See  Power. 

TERRIERS. 
See  Evidence,  I1«  15. 

TITHES. 

See  Evidence,  1, 12,  13,  14,  15, 
18,  19,  20. 
Modus  Passim. 
Practice    (Equity    Side), 

20,  27,  28. 
Prescription. 

1.  Where  a  payment  in  lieu  of  tithes 
of  the  ancient  demesne  lands  of  a 
manor,  was  proved  to  have  been 
paid  to  and  accepted  by  the  rector 
for  the  time  being,  for  upwards  of 
a  century ;  and  from  the  recitals  in 
a  lease  in  the  reign  of  Car.  1 ,  there 
was  strong  ground  to  presume  that 
it  existed  before  that  pedod ;  and 
there  was  no  evidence  of  tithes  in 
kind  having  ever  been  rendered : 
yet,  it  being  manifest  from  certain 
ordinances  and  other  ancient  do- 
cuments produced  and  proved  in 
the  cause,  that  the  payment  had 
its  origin  subsequently  to  the  time 
of  legal  memory,  the  Court,  not- 
withstandmg  the  antiquity  of  the 
payment,  decreed  an  account  of 
the  tithes.    Fisher  jr.  Lord  Cbraves. 

362 

2.  Where  the  case  depends  on  infer- 
ence, to  be  drawn  from  comparison 
of  conflicting  testimony,  the  Court 
is  not  in  the  habit  of  drawing  such 
inference  without  a  reference  to  a 
jury,  as  the  proper  tribunal :  and 
therefore,  where  the  situation  and 
character  of  a  plaintiff,  in  a  suit  for 
tithes,  claiming  to  be  vicar,  and  his 
right  to  the  tithes  were  extremely 
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equivocal,  and  only  to  be  aacer- 
tained  by  inference  to  be  drawn 
from  compariaon  of  contradictory 
evidence;  tne  Courtdirectedan  issue 
to  try — whetlier  the  plaintiff,  as 
vicar,  was  entitled  to  receive  from 
the  defendants  all  the  tithes  in 
kind,  arising  on  their  farms  and 
lands  within  the  said  parish,  except 
the  tithes  of  com  and  grain.  Stokes 
V.  Edmeades.  Page  436 

«')  Tithe  held  to  be  payable  for  oak 
wood,  springing  or  growing  from 
the  germinSy  or  stumps  of  trees, 
formerly  felled,  though  such  wood 
was  timber  of  the  growth  of  80 
years,  and  upwards:  the  Court 
considering  itself  bound  so  to  de- 
cide, from  the  authorities  on  the 
subject,  but  expressing  an  opinion, 
that  the  decree  would  probably  be 
di£Gerent|  if  the  point  were  ret 
integra.     Evans  v.  Rawe.         577 

4.  By  gros  ^u,  in  the  statute  45 
Edw.  3,  is  intended  wood,  of  the 
species  of  timber,  of  twenty  years', 
or  greater  growth ;  but  the  statute 
doee  not  point  to  the  means  of 
growth,  whether  it  shall  be  from 
seed  or  germins ;  according  to  the 
apthorities,  however,  the  growth 
must  be  from  the  former,  and  ger- 
mips,  of  whatever  age  or  size,  are 
liable  to  tithes.  76. 

5.  Where  an  exemption  from  tithes 
was  set  up  for  lands,  as  parcel  of 
the  wastes  of  a  manor,  alleged  to 
have  formed  part  of  the  possessions 
of  an  abbey  ^t  the  dissolution,  and 
to  have  been  discharged  in  the 
hands  of  the  abbot :  and  the  ex- 
eoiption  was  supported  by  the  evi- 
dence of  non-payment  of  tithes; 
yety  it  being  proved,  that  other 
lands,  equally  parcel  of  the  manor, 
had  always  been  treated  and  con- 
sidered as  liable  to  tithes,  the  Court 
held,  that  the  inference  usually 
drawn  from  the  fact  of  non-pay- 
ment was  destroyed ;  that  the  pay- 


ment of  one  part  of  die  manor  neu- 
tralised the  effect  of  the  non-pay- 
ment by  the  other :  and  deoeed 
an  account.  Earl  Carysfort  v. 
Welis.  Page  600 

6.  Where  an  exemption  is  set  up  for 
lands  as  parcel  of  the  possessions 
of  an  abbey,  there  is  coomiODlj 
found  among  the  documents  co- 
temporary  with  the  dis8<^ution  of 
monasteries,  or  shortly  following  it, 
a  particular  or  general  description 
of  the  lands  forming  the  posses- 
sions of  the  abbey ;  and  this,  if  ac- 
companied by  parol  testimony  that 
the  lands  had  never  rendered  tithet, 
affords  a  strong  inference  to  con- 
clude, that  the  lands  were  dis- 
charge in  the  hands  of  the  abbot 
upon  some  l^;al  ground.  Ibid, 

7.  Where  an  estate  is  dischaiged 
from  tithes,  a  right  of  common  ap- 
purtenant to  the  estate  is  also  dis- 
charged. On  an  approvement,  the 
land  which  a  commoner  takes  in 
severalty,  follows  the  tenement  in 
respect  of  which  it  is  allotted,  not 
the  incorporeal  hereditament,  the 
manor,  from  which  it  is  severed: 
and,  therefore,  if  the  tenement  be 
not  discharged,  neither  will  the  land 
allotted.  Ibid. 

8.  It  is  no  case  to  suppose  a  non-d^- 
cimando^  under  31  Hen.  8,  that 
possibly  an  undivided  interest  m  a 
certain  proportion  of  the  land  has  a 
right  to  be  discharged.  Ibid. 

VENDOR  AND  PURCHASER. 

See  Extent,  7. 

A  private  sale  of  a  reversionary  in- 
terest will  not  be  set  aside  for  mere 
inadequacy  of  price,  compared  with 
arithmetical  value  determined  by 
the  calculation  of  an  actuary^  ex- 
clusive of  every  other  circumstance; 
the  latter  value  not  being  possible 
to  be  obtained  in  fact.  Therefore, 
where  the  value  of  a  rcveiBionarv 


VESTED  INTEREST. 


WRIT. 
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iDteiest  was  calculated  by  Mr. 
Morgan,  at  928/.  8s.,  and  the  price 
paid  was  630/.,  which  was  more 
than  two-thirds  of  the  former,  and 
as  large  a  price  as  could  be  pro- 
cured at  the  time ;  and  there  was 
no  undue  practice  whatever  im- 
putable to  the  purchaser ;  a  bill  to 
set  aside  the  sale  was  dismissed 
with  costs*      Headen  ▼.  Rosher, 

Page  S9 

VENUE. 

See  Practice  (Plea  Side),  2, 
5,  6. 

VESTED  INTEREST. 

Bequest  to  executors  of  the  residue  of 
the  testator's  estate,  in  trust,  to 
sell  and  invest  the  produce,  and  to 
apply  so  much  of  the  interest  and 
dividends,  as  might  be  necessary, 
for  the  maintenance  and  education 
of  the  testator's  five  infant  chil- 
dren, during  their  minorities,  and 
to  accumulate  the  surplus  for  their 
benefit,  and,  upon  their  severally 
attaining  21,  to  pay  them  2500/. 
each :  and,  if  there  should  be  any 
overplus  after  such  payments,  to 
pay  and  divide  it  amongst  the 
five  children,  or  such  of  them  as 
should  be  living  when  the  youngest 
attained  21 ;  and,  in  case  any  of 


the  said  five  children  died,  under 
21 ,  without  leaving  issue,  the  share 
of  such  children  m  the  trust  mo- 
nies, should  go  the  survivors ;  but 
if  any  of  them  should  die  under 
21,  leaving  issue,  the  shares  of 
such  children  should  go  to  such 
their  issue.  One  of  uie  children 
attained  21^  and.  died,  leaving  is- 
sue, but  before  the  youngest  child 
of  the  testator  had  attained  21  : — 
Held,  that  the  child  so  dyin^,  did 
not  take  a  vested  interest  m  the 
surplus  of  the  testator's  estate ;  and 
that  her  issue  took  no  interest  in 
such  surplus^  but  that  the  whole  of 
such  surplus  went  to  the  surviving 
children  of  the  testator.  Howes  v. 
Herring.  Page  295 

VICAR. 
See  Tithes. 

WILL. 

See  Construction. 

Costs  (Equity  Side),  6. 

Devise. 

Interest  of  Monet. 

WOOD. 
iSeeTiTHES,  3, 4. 

WRIT. 
See  Costs  (Plea  Side),  1. 
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ADVERTISEMENT. 


Mr.  M'Cleland  haying  been  appointed  Attorney^ 
General  at  Van  Dieman's  Land,  these  Reports  will  in 
future  be  continued  by  Mr.  £.  You  no  e  and  Mr.  John 
Jervis. 

Easter  Term, 
1827. 
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Ttt  the  Press,  and  speedily  will  be  Published,  in  2   Vols. 


DIGESTED  INDEX 

TO   ALL 

THE  REPORTS   OF  (X/ISES 

ARGUED    Attn    DETERMINED   IN    THE 

)^ttf(f  of  Zordit,  and  t^  Uhtxul  €owM  of  Common  Zafo : 

FROM 

Mich.  Term,  1756,  to  Trim.  Term,  1826, 

BY 

J.  B.  MOORE,  Esq.  of  the  Inner  Temple,       |  p     .  ,         .   j 
S.  B.  HARRISON,  Esq.  of  the  Middle  Temple,  5  ^^nsters  at  Law. 

VIDELICET, 

IN  THE  HOUSE  OF  LORDS. 
Brown— to  40  Geo.  3.    |  Dow— 53  Geo.  3,  to  58  Geo  3.  |  Bligh— 58  Geo.  3,  to  preaent  time. 

KING'S  BENCH. 

Maolo  k  Selwyn— 53  to  57  Geo.  3. 


Wi]flOQ*s  Heports— 16  Geo.  2.  to  26  Geo.  2. 
Sir  Wm.  BUckitone~20  Geo.2,  to  10  Geo.  3. 
Burrowi— 30  Geo.  2,  to  12  Geo.  3. 
arT^venport-^ }  12  to  14  Geo.  3. 

Cowper— 14  to  18  Geo.  3. 
Douglas— 18  to  21  Geo.  3. 
Davenport — tl  to  25  Geo.  3. 
Term  Reports— 25  to  40  Geo  3. 
East— 40  to  53  Geo.  3. 


Bamewall  &  Alderson — 57Geo.3,  to  3  Geo.4. 
Bamewall  k  Cresswell — 3  Geo.  4,  to  present 

time. 
Dow  ling  k  Ryland — 3  Geo.  4,  to  preseot  time. 
Chitty. 

Smith— 44  to  46  Geo.  3. 
Burrows'  Settlement  Cases. 
Caldecott's  Ditto. 
Kenyon's  Notes. 


Wilson's  Reports— 26  Geo.  2,  to  14  Geo.  3. 
Sir  William  Blsckstone— 10  to  20  Geo.  3. 
H.  Blackstone— 28  to  36  Geo.  3. 
Bosanquet  k  Fuller — 36  to  44  Geo.  3. 
New  Reports — 44  to  47  Geo.  3. 


COMMON  PLEAS. 

Taunton— 47  to  59  Geo.  3. 

Marshall — 54  to  57  Geo.  3. 

Moore — 57  Geo.  3,  to  the  present  time. 

Broderip  k  Bingham — 59  Geo  3,  to 3  Gto.  4. 

Bbgham — 3  Geo  4,  to  the  present  time. 


EXCHEQUER. 

Anstmther's  Reports — 32  to  37  Geo.  3. 
Forrest — 41  Geo.  3. 
Wightwick— 50  &  51  Geo.  3. 


Price — 54  Geo  3,  to  the  present  time. 

M'Cleland— 4  k  5  Geo.  4. 

M'Cleland  k  Yoonge — 5  G.4,  to  present  time. 


Peake's  Reports— 30  to  35  Geo.  3. 
Espinasse — 33  to  47,  Geo.  3. 
Campbell — 47to  56  Geo.  3. 
Starkie— 54  Geo.  3,  to  4  Geo.  4. 


NISI  PRIUS. 

Holt— 55  to  58  Geo.  3. 

Gow-^58  k  59  Geo.  3. 

Canrington  k  Payne— 3  G.  4,  to  present  time, 

Rysn  k  Moody — 5  Geo.  4,  to  present  time. 


Abbott's  Shipping. 
Bott's  Poor  Laws 
Bnller'i  Nisi  Prins. 


MS,  CASES  IN 

Marshall  on  Insorance/ 
Park  on  Insurance, 
Pliillipps  on  Evidence. 


Selwyn's  Nia  Prins. 

Tidd's  Practice. 

Wood^U's  Landloid  &  Tenant. 


•■■.-■ 

■  .  ■ .  \ 


